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A LETTER FROM THE EDITORS-IN-CHIEF

Dear reader,

We are pleased to present the second issue of the sci-
entific-practical journal Contemporary Labour Law
Review, — published by the Center for Contemporary
Labour Law, which is prepared as a special edition in
close cooperation with the Contemporary Private Law
Institute at the Faculty of Law of Ivane Javakhishvili
Thilisi State University.

The journal is published with the financial support
of the company Guram Chaduneli Law Office. We are
especially pleased to partner with such a successful and
promising law firm and stand together in this important
matter, for which we would like to express our sincere
and special thanks to its management.

We would mention with gratitude another partner
institution, Alte University, with whose organization-
al support we held the online international conference
COVID-19 Pandemic and Human Rights on 29 Novem-
ber 2021, where Georgian specialists, as well as foreign
researchers from the United States, Great Britain, the
Russian Federation, and Italy, presented their papers.
This special edition of the journal brings together the
papers presented at this event.
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As in the previous issue, the pages of this edition are
devoted to interesting and valuable papers on current
issues in labour law. These papers are authored by stu-
dents and young researchers, selected through a com-
petition and presented under the rubrics of “Article”
and “Case Law Review”.

It should be noted separately that the rubric “Law
Firm Practice Review” is prepared exclusively for this
special edition, which offers an analysis of legally com-
plex and relevant litigation in the practice of the com-
pany Guram Chaduneli Law Office.

Finally, we would like to wish you a pleasant read-
ing, whereas we will look forward to readers’ feedback
and will gladly accept all the objective opinions and
kind suggestions that could help to continue a healthy
debate on the key and problematic issues discussed in
this edition.

On behalf of the Journal Publishers
and yours respectfully,

Prof. Dr. Besarion Zoidze,

Assoc. Prof. Dr. Giorgi Amiranashvili
Thilisi, December 2021
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Iviko Khavtasi, Temur Tektumanidze (LLB Students)

Economic and Legal Aspects of Overtime Premium

Abstract

The most recent wave of transforming Georgian la-
bour legislation took place in 2019-2020, within the
framework of which the initiated draft law intended
to ensure the harmonization of national legislation
with international standards. The statutory lower limit
of overtime premium was not conclusively enacted in
the law, which was a compromise given the resistance
from the business sector. Therefore, the issue does not
lose its urgency and will unequivocally be the subject of
further discussions. This paper deliberates on Georgia’s
obligations in the context of determining overtime pre-
mium and demonstrates that the state does not have an
international legal obligation to set a former premium.

The statutory provision in the Labour Code of Geor-
gia has been criticized in academic literature for the
standard of inadequate protection of employee rights.
However, the economic and legal aspects of overtime
premium have not yet been widely discussed in Geor-
gian academic circles. The paper demonstrates the
economic and legal effects of overtime work and its
remuneration premiums to facilitate further academic
discussion as well as to stimulate empirical data anal-

ysis; the paper furthermore discusses economic theo-
ries concerning the effects of premium regulation on
a standard hourly wage, health care and general un-
employment rate. It has been observed that the effect
of a lower limit of the premium can vary in economic
efficiency depending on how elastic the standard wage
rate is in individual cases, how flexible the institutional
mechanism is and how high the transaction costs are, as
well as the economic situation in the focus industry or
country. Further empirical analysis is needed to assess
the net and scale impact of the enactment.

The paper acknowledges the effects of legal uncer-
tainty created by the existing provision on overtime
work premiums and, in particular, discusses the legal
side and economic optimality of the judicial case law.
It is ascertained that the Georgian courts could set not
only a single minimum standard in case of disagree-
ment regarding overtime premium but, by analysing
specific circumstances, economic industry, job specifics
and collective bargaining agreements, also determine
an economically efficient tariff.
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Otar Nishnianidze (MA in Law)

“Other Objective Circumstances” — Uncertainty or Freedom in Labour
Relations

Abstract

This paper discusses labour law in Georgia and the in-
fluence of amendments to the Labour Code. All Post-So-
viet countries, including Georgia, faced an unknown
situation concerning free markets and businesses in-
dependent from government regulations. Even though
they had problems with free trade, nowadays these
countries gradually improved their economic condi-
tions and labour law made the biggest contribution
towards this improvement. Judicial practice in Georgia
shows that the most problematic and frequently dis-
cussed question in labour relations is the termination
of labour contracts. Regarding termination of contracts,
there are two main characters of labour relations, viz.,
employee and employer; their rights and responsibili-
ties define a successful labour relationship. That is why
the issue which is researched in this paper has lack of
decision making over labour relations.

The main topic of this paper is the research of
grounds for the termination of labour contracts. In the
Georgian Labour Code, there is a special article that
presents specific conditions under which a labour con-
tract can be terminated. This makes it easier for each
side of the labour agreement to settle the termination
of a contract. However, there is one exception, when
an employer can terminate a labour contract without
the specific reasons given by the Code. Specifically, one
of these grounds that are provided in the Labour Code
is Article 47(1) — “other objective circumstances justi-
fying the termination of an employment agreement”.
This part of the article implies circumstances that are
not given in the normative legal act, however, could
be a reason for termination. Termination of a labour
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contract is a very delicate and important issue for em-
ployees and this article opens free spaces for employers,
which creates a certain ambiguity for both parties of
the contract. When “other objective circumstances” is
disputed in court, judges have unusually large space for
discussion about the reasonability of termination and
this can be a problem to some extent for civil law sys-
tem countries.

The purpose of this study is to review some of the
interesting and important cases of the Supreme Court of
Georgia, speak about the principles of labour law that
influence termination and discuss the main content and
purpose of these principles. In addition, there will be a
discussion about the amendment of the Labour Code in
2020 and how it is reflected on the main subject of this
paper. The principal importance of this research is to
find the main purpose of this article, but there will also
be a review of various positions regarding this article,
which are discussed in Georgian legal literature.

The paper also examines the problems of this article
and how it could be fixed against the backdrop of the
recent amendments to the Labour Code. It mainly de-
pends on the courts how this article is used in practice
and how the amendments to the Code will be explained
in future cases. However, the newly introduced article
creates a more concrete way of termination of agree-
ment because an employer must indicate “other objec-
tive circumstances” until the labour contract is ended.
This article may eliminate disputes in labour relations,
but legal practice will play a crucial role because every
court decision will clarify what “other objective cir-
cumstances” actually means.
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Nukri Jintcharadze, Sesili Kadaria (PhD Students)

The Duty of Equal Treatment in Job Promotion at Workplace

Abstract

The purpose of this paper is to examine the problem
of equal treatment in the sphere of job promotion and
career advancement in the labour legislation of Geor-
gia. The Law of Georgia on Public Service has already
introduced regulations governing career advancement.
However, other legal acts governing employment rela-
tions in Georgia sustain the lack of certainty and rem-
edies against discrimination in job promotion at work-
place.

The paper provides a comprehensive analysis of the
European anti-discrimination legislation provisions
concerning the elimination of unequal treatment and
respective judicial practice. Moreover, the legal gap
concerning advancement in the workplace is chal-

lenged with respect to the following protective grounds
of employees: age and gender. Moreover, Georgian case
law regarding career advancement in the workplace is
provided in the paper.

Deriving from the abovementioned, the paper pro-
vides an extensive comparative analysis of the chal-
lenges to the respective anti-discrimination laws of
Georgia. Therefore, the authors offer various legislative
initiatives for the elimination of unequal treatment in
the field of employment by offering effective tools of
permanent monitoring and enforcement of the elimi-
nation of all forms of discrimination not only at judicial
and legislative levels but also at the executive govern-
mental level.
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Tinatin Peikrishvili (MA Student)

Compensation for Unused Leave in the Context of Freedom of Labour (With
Examples from the Practice of the Supreme Court of Georgia)

Abstract

This paper deals with the preconditions set by the
court for compensation for unused leave and the rule
of calculating payable time. The above question is quite
problematic as the purpose of the Labour Code of Geor-
gia shall be the protection of the rights of employees.
The state, as well as an employer, is liable for fulfilling
the positive obligation. The article on remuneration of
unpaid leave excludes the positive obligations of an em-
ployer both in practice and in relevant literature, while
the calculation of a pay period contradicts with the pur-
pose of the Labour Code and also with the content of
the norm itself.

In general, the court determines the precondition of
compensation for unused leave and its connection with
the origination of the right to request a leave of absence
(eleven months from the beginning of work), while the
norm about compensation for unused leave determines
a proportional remuneration for the duration of work
without such a prerequisite. The court considers it as
one of the preconditions for the right of an employee to
demand an employer a paid leave of absence.

It should also be mentioned that the Labour Code of
Georgia considers the duty to notify employer before
taking an unpaid leave of absence. However, the article
that deals with a paid leave of absence does not include
such a record.

By means of analogy, the court imposes that an em-
ployee shall be obliged to notify employer at least two
weeks in advance of taking a paid leave of absence. It
is a matter of dispute the appropriateness of the use of
analogy and the connection of such notification with
the obligation of paying compensation. The court also
determines one of the preconditions for the postpone-

ment of leave for the following year (according to Ar-
ticle 35 of the Labour Code of Georgia), which is not
correct due to neither the verbal nor the objective in-
terpretation of the norm.

It is also important to note that in relevant litera-
ture and judicial practice, when calculating the com-
pensation period, Article 31(4) of the Labour Code
is explained in conjunction with Article 35, which
is incorrect, since Article 35 refers directly to leave,
whereas the purpose of Article 31 is to compensate for
non-use of such leave. In some cases, the court is not
granting the employee’s request for compensation for
unused leave on the grounds of inadmissibility of the
thirteenth salary, which conform to neither the Labour
Code of Georgia nor the fundamental provisions of the
civil law.

The problem looms large and, to solve it, the paper
proposes the alternative interpretation of the norm that
is based on different research methods and the issue is
discussed in the context of EU law.

According to the above-mentioned, the following
conclusion can be made: when a court imposes the ob-
ligation on employer to compensate for unused leave,
it should not pay attention to the matter of the origi-
nation of the right to request a leave of absence (after
having worked for 11 months), whether an employee
requested leave in writing and in advance or not. How-
ever, the distribution of compensation should not be
limited to the last two years, as is the case in practice,
since unused leave under the Labour Code of Georgia
should be compensated in proportion to the labour re-
lations.
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Prof. Besarion Zoidze

Constitutional Legal Order of Values as a Basis for the Restriction of
Fundamental Rights During the Covid Pandemic (With the Example of
Georgia)

Abstract

Since the Covid pandemic spread to Georgia, the gov-
ernment has been taking various measures to combat it.
At this time, it was taking into account the experience
of the governments of different countries in fighting
the pandemic. The first step in this direction was to
create a “temporary micro-legal order” at the legislative
level that would address the problems that arose. The
government had embarked on a path of fulfilling both
positive obligations and imposing various restrictions.
Sometimes, the scales were even tilted in the direction
of prohibitions.

Under Article 71 of the Constitution of Georgia,
special rules were declared in the country and a num-
ber of constitutional rights were restricted accordingly.
In the fight against the pandemic, the concentration of
power fell into the hands of the government, which by
its very nature is closer to the practical life of the peo-
ple. The main problem that arises at this time is the
relationship between the legislature and the executive

and their proper balance. It is clear from the practice
established in the Constitutional Court that, when it
comes to the restriction of a fundamental human right,
it must be done in accordance with the constitutional
order of values. This order gives the power to restrict a
fundamental right to the legislature. Nevertheless, the
government has been exercising this power, whereas it
is the prerogative of the legislature. However, as the
Constitutional Court ruling shows, delegating non-es-
sential legislative functions to the government is per-
missible during a pandemic.

It should be noted that the study of the Covid pan-
demic problems in Georgia has become a subject of
wide interest of scholars. Their research has made a
number of recommendations to improve the govern-
ment’s performance in this area. The main thing that
can be seen from there is the respect for the constitu-
tional legal order of values, at the heart of which rest
the basic human rights.
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Asst. Prof. Sergi Jorbenadze

Covid Pandemic and the Spread of False Information

Abstract

Starting from March 2020, the most searched words (via
Google and other search engines) have been “Covid-19”
and “Corona” on the Internet. The pandemic period has
affected the whole world, which caused the rise of at-
tention and interest towards this issue. Georgia was not
an exception to that. Besides certain actions that have
been taken (in terms of public health), social activities
have played an important role in Georgia’s situation.
This is mainly reflected in a negative action when var-
ious false posts (information) were published on social
media.

Despite declaring the state of emergency, the Geor-
gian government has not introduced any essential re-
strictions concerning freedom of expression. Thus,
neither so-called “anti-vax” proclamations nor the so-
called “conspiracy theories” or sharing thoughts on

treating methods caused any direct liability.

This made the problem faced by Georgia clear: a
proper regulation that would restrict the freedom of
expression within reasonable boundaries (based on
democratic principles). In this view, we imply to ad-
ministrative deviances as well as criminal liabilities on
certain occasions. Spread of false information, which
might cause negative consequences (especially when it
is about health), shall be subject to criminalization.

Therefore, establishing a liability seems to be the
only restraining (regulating) element, which would
prevent the distribution of false information, on the
one hand, and ensure the maximum protection of state
interests (concerning the Covid-pandemic), on the oth-
er hand.
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Marika Dumbadze (MA in Law)

Impact of the Pandemic on the Legal Evaluation of Suspension and
Termination of Labour Relations in Georgia

Abstract

The spread of coronavirus in Georgia has proved to be
a significant challenge in terms of health care as well as
economics and legal issues. The pandemic has affected
almost every field and relations in the country, includ-
ing the considerable and adverse economic impact on
labour relations. During the pandemic, there are sev-
eral topics and questions concerning labour relations,
including whether being infected/under the quarantine
and/or isolated because of the Covid-19 can be consid-
ered as the ground to suspend labour relations; is the
employer entitled to unilaterally grant the leave to
the employee without his/her consent; is it possible to
oblige an employee to get tested for the infection?; is
the employer entitled to terminate employment/labour
relations due to Covid-19, etc.

78

The present brief analysis discusses several crucial
and peculiarly influential topics, related to termination
and suspending of labour relations, which have arisen
at the theoretical and practical levels in the field of em-
ployment. The analysis focuses on the issue of labour
relations with a person admitted to a medical facility
due to infection, as well as the suspension and termi-
nation of employment relations during the quarantine
and isolation, tendencies and approaches of employers
towards probationary employees and a legal assessment
of such approaches. The analysis also appraises the stan-
dards on the use of the leave of absence and particular
grounds for the termination of employment justified by
the pandemic.
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Introduction, History, and the Advent of the
Smart Working

The terrible impact the pandemic had on our lives
could have had paradoxically also a revolutionary ef-
fect on several unfair and regulation framing the labour
law domain.

Indeed, this has not occurred and among the many
rules enacted to tackle the severe issues emerged from
the Covid period in Italy, none dealt with the gender
pay and the social security of the employees of the ar-
tistic world. These two topics will be addressed infra.

But, at least in power, the Covid-19 that deeply hit
the Italian legal and economic system left a potential
positive gift: the resurgence of the agile working.

Some historical resume could be useful to under-
stand the rationale at the base of this choice.

As it is known, Italy was the one of the first coun-
tries affected by the Coronavirus: beginning from Feb-
ruary 2020, the Government has been enacting several
measures entailing personal and professional restric-
tions that have just started to be lessened.

It is noteworthy to remind the Law Decree of 23
February 2020, No. 6 (later converted into Act No. 13 of
5 March 2020), and the Decree of the President of the
Council of Ministers of 1 March 2020 that imposed the
closure of any activity (with the exception of essential
services) in the so-called ‘red zone’; in parallel in the
so-called ‘yellow zone’ strict limitation were adopted
as well. Starting with the Decree of the President of
the Council of Ministers of 11 March 2020 pushed the
companies to use agile working and to avail of paid rest
periods and holiday leave.

The political emergency plan rests on Law Decree
No. 18 of 17 March 2020 (the so-called ‘Cura Italia’):
i) wage assured funding, ii) parental leave, iii) agile/
smart/remote working, iv) a temporary dismissal ban,
and v) provisions to counter the increase of Covid-19
in the workplace as well as to preserve workers’ health
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** University of Milan.
** “Foro Italico” University of Rome.
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and safety.

During the generalized lock-down the agile work-
ing heavily entered the scene. This institution has al-
ready been regulated with Act No. 81 of 2017 defined
as ‘a manner of performance of the employment con-
tract’ arranged by the two parties and featuring: i) the
absence of rigid working time or working place limita-
tions; ii) the likely use of high-technology devices and
tools; and iii) the performance of the working activity
both inside and outside the employer’s premises (Arti-
cle 18 Act No. 81 of 2017). The smart working, instead,
was differently tailored by the employers.

Before the emergency, the use of agile working was
extremely rare and it was generally unknown in the
public sector. The need of maintain the work activities
and to respect the social distancing when the reopening
happened, foster the recourse to this kind of working
performance. It is still strongly recommended in the
private sector and in the public sector and nowadays it
is finally considered as a regular method of conducting
work (Article 87, par. 1, Law Decree No. 18/2020).

Furthermore, after the shutdown, the importance
of this instrument has been pivotal given its polysemic
and polyfunctional malleability: it permitted (and still
allows, in some cases) the continuation of production
activities reducing the danger of contagion; in the
school sector, it decreased the same risks guaranteeing,
at least partially, a continuous educational service.

Therefore, the Decree Law (No. 34, 19 May 2020)
granted to all working parents in the private sector,
with at least one child under 14 years of age, the right
to work from home, if the nature of the performance
allows it, even in the absence of individual agreements,
if no other parents would be at home. The right to work
at home has been extended to the disabled and to those
who have a person with a disability in the family, and
to the “immunosuppressed workers and the family
members of immunodepressed persons”.

Given these premises, it is still debated if there is
an effective and general right of the worker to request
remote or smart working if the employer has not ar-
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ranged it on their own initiative, or on the contrary if
the employers could move unilaterally the employee in
the at-home-working mode.

But, the potential benefit (traffic jam, contagious,
energy saving, pollution, costs for the employers re-
duced and so on) could be really revolutionary.

The Gender Pay Gap in European Framework:
The Italian Response

The gender pay gap is the difference in average gross
hourly earnings between women and men. It is based
on salaries directly paid to employees before income
tax and social security contributions are deducted. For
the purposes of this research, only companies of ten or
more employees are taken into account in the calcula-
tions.

Even if the principle of non-discrimination on base
of gender and the connected principle of equal pay for
work of equal value are main values of both pilar of
European social rights and European economic vision,
gender wage gap is very hard to eradicate and, unfortu-
nately, it still be a simple statement of principle.

According to 2019 Eurostat data, in the European
Union women hourly erased 14.1% less respect to male
peers. In fact, gender based salary discrimination is a
transversal constant to the international labour culture,
rooted in many historical, social and political factors.

The gender pay gap is strictly linked to a series of
benchmarks. For examples, the achievement of educa-
tion equality, or the female employment index in dif-
ferent fields of business or the data concerning the dif-
ferent organization of domestic and spare time among
women and men.

Work-life balance is not so much about individual
efforts to “have it all”, as it is about families redistribut-
ing responsibilities for work at home and for children
care.

The common element of this condition lays in the
strong bias against female labour force: women’s job
performances are underestimated and very often con-
sidered as minor or subaltern. Having a woman for CEO
or as University chief still is an exception and it pushes
the salary gender equality away.

With regard to this, another glaring pay inequali-
ty lies in sectoral gender segregation: jobs with higher
pays are male dominated: more than 90% of CEO of the
most important European corporations are men and in

the STEM sector the female labour force is less then
20%.

In other words, the main obstacle to gender wage
equality is a cultural obstacle and it often comes as an
indirect discrimination which is even more dangerous.

Regarding the European situation, according to
2019 Eurostat data, Luxemburg offers a virtuous exam-
ple. The gender pay gap is 4.6% thanks to the trans-
formation of female job profiles as reflection of a deep
cultural change in the undergraduate education.

By contrast, member States with entrenched na-
tional economy have also higher rate of gender wage
gap: in France it is 15.5% and in Germany 20.9%.

The highest gender pay gap recorded is in Estonia:
21.7%.

The European Commission’s new strategy for gen-
der equality is geared towards wage transparency pol-
icy.

National legislators enacted law that requires to
adopt company policy of transparency or to publish sal-
ary data of their employees.

The keystone in the struggle against gender pay gap
could be the introduction of international certification
throws private companies.

In Italy, Ferrari S.p.A., for example, has been award-
ed the Equal-Salary certification for an equal and in-
clusive corporate development. This is thanks to the
adoption of a concrete gender equality internal policy.

With regard to Italy, the Italian gender wage gap is
5%. Even if the percentage appears one of the lowest
in the European ranking, it must be taken into account
that in Italy the number of employes women is lower
that other European Countries.

Precisely, gender employment gap in Italy is one of
the highest in the European Union: it is 19.6% against
the European average of 12%. The situation has col-
lapsed during the Covid-19 emergency: 98% of workers
who lost their job where women.

In Italy the principle of equality is enshrined at Ar-
ticle 3 of the Constitution and under Article 37 «Wom-
an worker has the same right, for equal work, and the
same wage as man worker».

The Italian legislator, in 2006, enacted the Equal
Opportunity Code that provides the institution of a Na-
tional Committee for the implementation of the prin-
ciples of equal treatment and equal opportunities for
woman and man workers at the Ministry of Labour and
social affairs.

Last year, during Covid-19 emergency, the so called
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Piano Colao was approved. Among the objectives of Pi-
ano Colao is the promotion of women empowerment in
the labour world, throw out measures to support female
employment, the adoption of transparency policies and
of the Valuation of Impact of Gender (VIG) document
which follows the guide line of Gender Impact Assess-
ment of the European Institute for Gender Equality
(EIGE). All this actions are based on the collection of
gender-disaggregated data and they aim to develop a
system of common standards.

Among the governmental instruments against gen-
der wage gap, there is the legislative proposal for wage
equality for women and men workers, partially revers-
ing the aforesaid Equal Opportunity Code.

Moreover, the Italian Minister for Equal Opportuni-
ties committed herself to extending obligatory paternal
leave from ten days to three months. This is one of the
targets of the Italian Family Act and it is fundamental
to increase the sharing of parental responsibility and to
educate next generation to breathe air of equal treat-

ment and same opportunities starting from their homes.

Entertainment Law Under Covid-19 Pandemic

Covid-19 pandemic had a crucial impact on the Italian
entertainment industry, which was initially underesti-
mated by the Italian legislator. If some legislative mea-
sures aimed at reducing the risk of contagion, others
were based on the ratio to counteract the effects of eco-
nomic crisis, by supporting the entertainment work-
ers. After a brief overview on the protective measures
introduced by means of the Law and the subsequent
Prime Minister’s decrees, the paper will illustrate the
provisions established in the labour sector, with partic-
ular emphasis on the entertainment field.

Protective Measures

At the first stage of the sanitary emergency, the Italian
Parliament recognized the possibility to suspend cul-
tural activities in closed public spaces or in spaces open
to the public, pursuing the objective to prevent the in-
fection and guarantee the social distancing.

These limitations, introduced by Decree-Law n. 6 of
23 February 2020, could be applied to all the entertain-
ment events (including concerts, art exhibitions and
sport competitions) and to the spaces listed in Article
101 of the Legislative Decree n. 42/2004 (museums, li-
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braries, archives, archaeological areas, parks, and mon-
umental complexes). The Prime Minister enacted a se-
ries of decrees to implement and, in some cases, extend
this regulation on a temporal and territorial basis.

The Prime Ministerial Decree of 8 March 2020 elim-
inated any reference to the interpersonal distance, es-
tablishing the suspensions of shows of any kind, includ-
ing those taking place at the cinema or in the theatres.
The Decree-Law n. 19 of 25 March 2020, converted
into Law n. 35/2020, provided that, on specific areas or,
if necessary, on the entire national territory, a Prime
Ministerial Decree could reduce or suspend cultural
activities for predetermined periods, which originally
lasted no longer than thirty days, and which could be
extended and amended even more until 31 July 2020,
that is to say until the end of the state of emergency,
declared by the decision of the Council of Ministers on
31 January 2020. The restrictions could be modified or
decreased according to the epidemiological trend of the
Covid-19 virus and could determine the closure of cin-
emas, theatres, concert halls, and cultural centers. This
flexible approach was confirmed by means of the De-
cree-Law n. 33 of the 16 May 2020, converted into Law
n. 74/2020, which prohibited the gathering of people
in public places or places open to the public, providing
that events and shows of any nature with the presence
of the public could be held only if the epidemiological
data were favorable, in accordance to the procedures
defined by Prime Ministerial Decree as Article 1, par. 8,
of the Law-Decree n. 19/2020 stated. Pending the adop-
tion of this Decree, any Region, while informing the
Minister of Health, could introduce derogatory mea-
sures to those established by the Prime Minister.

After the amendments made by Decree-Law n.
125/2020, converted into Law n. 159/2020, the Regions
could extent the measures indicated by the Prime Min-
ister, in compliance with the criteria laid down in the
decree. The Decree-Law n. 33/2020 provided that these
provisions must be applied until 31 July 2020. The sub-
sequent Prime Ministerial Decrees, implementing De-
cree-Law n. 19/2020 and Decree-Law n. 33/2020, had
gradually allowed the organization of cultural activi-
ties. From 18 May 2020, the reopening to the public of
museums and other institutes and places of culture was
subjected to certain conditions aimed at ensuring the
safety of the visitors. From 15 June 2020, performances
open to the public in theatres, concert halls and cine-
mas were also permitted. Due to the extension of the
state of emergency, first to 15 October 2020 and then
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to 31 January 2021, the possibility of intervention by
means of a Prime Minister’s Decree provided by Article
1, par. 1, of Decree Law n. 19/2020, converted into Law
n. 34/2020, remained unaffected.

At the beginning of 2021, various other Prime Min-
isterial Decrees had progressively introduced new re-
strictions for the entertainment events, considering
the evolution of the epidemiological situation and the
increasing number of Covid-19 cases on the national
territory. In case of moderate risk (yellow zones), the
opening of museums and other places of culture, as well
as exhibitions, in accordance with the safety rules, was
allowed. Thanks to the Prime Ministerial Decree of 2
March 2021, further re-openings were possible. Article
15 of this Decree established that performances open to
the public in theatres, concert halls, cinemas, live clubs,
and other spaces, including open-air spaces, had to be
performed exclusively with pre-assigned seats, observ-
ing the distance of at least one meter between the peo-
ple. The permitted capacity and the number of people
participating in the event could not exceed 25% of the
maximum authorized number.

These percentual limits were increased to 50% from
26 April to 21 July 2021, in the yellow zones.

From 6 August 2021, in accordance with Decree-Law
n. 105 of 23 July 2021 (c.d. Green Pass Decree), the ac-
cess to closed cultural spaces is only permitted to people
in possession of the Covid-19 green certificate, with ex-
ception of those excluded by age from the vaccination
campaign or exempted on appropriate medical certifi-
cation.

The recent legislative scenario, drawn by De-
cree-Law n. 139/2021 (in particular, Article 1, par. 2,
par. 3, and par. 1, letter a), n. 1 and n. 4), has elimi-
nated, for the white zones, the limit of the number of
people taking part in an event, extending the permitted
capacity to the 100% of the maximum permitted.

Labour Law Measures

The Italian entertainment workers were deeply hit
by the economic losses caused by Covid-19 pandem-
ic. During the lockdown, the performance on the
stage was replaced by forms of adaptation growth in
the online environment (e.g., live-stream events, vir-
tual exhibitions, home festivals, concerts by distance)
to involve the public obliged to stay home and support
both authors and performers.

The data collected by the Observatory of the Italian

Institute of Social Security (INPS) demonstrated that
entertainment workers got only 91 paid days in 2020.

The national legislator tackled this issue by provid-
ing some measures, such as:

a) The allocation of 10% of the private copy fees col-
lected in 2019 by the collecting society SIAE to authors,
performing artists and self-employed workers (art. 90
of Law n. 27/2020);

b) The constitution of two public funds for the en-
tertainment and the audio-visual industry (art. 89 of
Law n. 27/2020), whose budgets were gradually in-
creased by means of subsequent laws;

c) Measures to support the income of the employees
of performing arts organizations and others employers,
such as the so-called “Entertainment Bonus”. The first
bonus was established by Article 145 of the Law-Decree
n. 137 of the 28 October 2020 (Decreto Ristori) and then
regulated by Circular n. 137 of the INPS. The second
one was introduced by Decree-Law n. 41 of 22 March
2021 (Decreto Sostegni) and determined by Circular n.
65 by INPS. In both cases, the bonus was addressed, as
income compensation, to atypical workers enrolled in a
particular pension scheme provided by the INPS.

Recently, Article 66 of the Decree n. 73 of 25 May
2021 (Decreto Sostegni Bis, converted and amended
by Law n. 106 of 23 July 2021) introduced welfare and
social security protections facilities for employed and
self-employed workers in the entertainment sector,
enrolled in the Fondo Previdenziale Lavoratori dello
Spettacolo (FPLS). For instance, the requirement to
claim sickness allowance was reduced from 100 to 40
days of contribution. As stated by Article 66, par. 4, of
the decree, the workers will be automatically insured
with the National Institute for Insurance against Acci-
dents at Work (INAIL), also against occupational dis-
eases. All the lyric symphonic foundations are obliged
to insure their orchestral staff. Therefore, from 2022,
will be introduced a special indemnity for the Insur-
ance of Autonomous Workers in the Entertainment In-
dustry (ALAS) in case of involuntary unemployment.
The allowance will be available for workers who are
not employed or self-employed, do not hold direct pen-
sion benefits from mandatory social security schemes,
are not beneficiaries of the citizenship income, have ac-
crued at least 15 days of contributions in the last year
prior to the unemployment application, and have an in-
come for the previous year not exceeding €35,000. The
allowance will be paid monthly, for a number of days
equal to half of the days of contribution to the Enter-
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tainment Workers Pension Fund, in the period starting
from 1* January of the year preceding the end of the
last self-employment relationship. The indemnity can-
not exceed the maximum duration of six months.

The preservation of workers’ healthcare was facili-
tated by the obligation to show the Covid-19 green cer-
tification before entering in a public or private work-
place, from 15 October until the end of the state of
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emergency (31 December 2021), as stated by Law-De-
cree n. 127/2021.

These measures contributed at offsetting the risk of
unemployment and low-income occupations, in order
to preserve the potential of the entertainment workers
to answer the consumers’ demand and continue to op-

erate in public and private spaces in safety conditions.
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JOHN CURRAN*

Covid-19 and its Impact on the UK Workplace

Introduction

In response to the COVID-19 pandemic, the United
Kingdom (UK) Government and the devolved adminis-
trations of Wales, Scotland and Northern Ireland estab-
lished legislation in late March 2020 for imposing lock-
downs across the four nations (including England) of
the UK. Although these were relaxed in the summer of
2020, lockdowns were re-introduced at the end of the
year, and these continued well into 2021. Those who
were unable to work from home were prohibited from
going to work, and many businesses were required to
close their premises altogether. The lockdown and ac-
companying public health measures have needed to be
sufficiently robust to address the challenges posed by
the virus, but they have also had serious consequences
for workers’ rights and working conditions.

This paper will briefly examine two main issues: the
impact of certain government measures on the work-
place, particularly for those in atypical working rela-
tionships; and the legal challenges for employers in
managing the return to the workplace.

Government Measures Impacting the Workplace

Whether a person was able to continue working during
the COVID-19 pandemic depended on the nature of
his or her employer’s business and the role held. In-
dividuals continuing to carry out their normal role,
including from home, continued to receive their nor-
mal pay from their employer in accordance with their
employment contract. However, for employers unable
to operate or without any work for employees to do,
the UK Government established the Coronavirus Job
Retention Scheme (CJRS). Extended until 30 Septem-
ber 2021, this voluntary scheme has allowed employers
to ask employees to stop working or to work reduced
hours — known as being ‘furloughed’ - and to claim sup-
port from the UK tax office (HMRC) to cover any ‘usual
hours’ they do not work. Under the scheme, HMRC has
been paying a grant to participating employers to cover
80% of an employee’s wages for hours not worked, up
to £2,500 per month.

* LL.M., Swiss Institute of Comparative Law.
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Although the CJRS contains various eligibility re-
quirements, it is probably the biggest State intervention
seen in the labour market since the Second World War.
As of 14 May 2021, 11.5 million employee jobs had
been furloughed through the scheme at some point, at a
cost of £64 billion. The scheme applies to full-time and
part-time workers, as well as those employed through
an agency and those on flexible or zero-hours contracts.
It does, however, only cover those who are ‘employees’
for tax purposes.

Many workers, in what is commonly known as the
‘gig’ economy - said in 2019 to account for 4.7 million
workers — cannot be furloughed. Moreover, there are
concerns that the employers of many agency and ze-
ro-hour contract workers are choosing to avoid the ad-
ministrative processes of placing them on furlough (as
well as covering the remaining 20% of their pay), and to
instead simply wait until work can be provided again.
Unlike ordinary employees, who must be paid even if
there is no work to give them, zero-hour and agency
workers, such as carers, couriers and certain drivers,
and are faced with employers who do not have the same
incentive to furlough. Long recognised as being some of
the most vulnerable workers in the labour market, this
potential gap in the CJRS arguably represents another
example of the lack of protection workers in the gig
economy continue to experience.

Another key area of in which COVID-19-related
laws have impacted the workplace is of course that of
health and safety. Already subject to a detailed body of
health and safety law, the general duty on UK employ-
ers to “so far as is reasonably practicable” provide and
maintain safe places of work, safe systems of work and
adequate facilities for welfare has never been more in
focus. A number of existing health and safety regula-
tions relevant to COVID-19 have been complemented
by COVID-specific regulations, in force up until the
complete relaxation of restrictions. Local authorities
have been provided with sweeping powers to enforce
these rules, with the possibility of ultimately closing a
non-complying business and/or issuing fines of up to
£4,000.



COVID-19 AND ITS IMPACT

Managing the Return to the Workplace

As many countries begin to relax restrictions, a key is-
sue for employers in welcoming staff back to the work-
place has been whether they require staff to be vacci-
nated (a so-called ‘no jab, no job’ policy). In mid-2021,
the policy of the UK Government, as it stands, is that
employers are free to implement their own mandato-
ry vaccine policies (although it is considering imposing
such a policy in the care sector). Will such a policy be
reasonable however, and will it allow employers to dis-
cipline or stop paying an employee who refuses to get
vaccinated?

Under English law, an employment contract is made
up of express terms written into the contract as well
as terms, developed by case law that courts will imply
into the contract. One such implied term is that em-
ployees must obey reasonable management instructions
given by their employer. Whether an instruction to be
vaccinated would constitute a reasonable management
instruction is very much likely to depend on the sec-
tor in which the employee works — an instruction to
someone in a health or social care role is more likely
to be reasonable, for example. Another implied term of
an employment contract is that an employee is entitled
to be paid if ready, willing and able to work. Case law
has held that if an employee’s inability to work is in-
voluntary or the result of an unavoidable impediment,
they may still have the right to be paid; it may be that
an employee who cannot, or refuses to, be vaccinated
could rely on such an implied term.

In addition to these contractual issues, employers
will need to tread a fine line in avoiding statute-based
claims, such as unfair dismissal and discrimination. Em-
ployees who have worked for their employer for two or
more years are protected from unfair dismissal, broadly

meaning that any dismissal must be for a potentially
fair reason and follow a fair process. The reasonable-
ness of a dismissal based on an employee’s misconduct
in refusing to comply with an instruction to vaccinate
will come under particular scrutiny from the courts.
Equally, mandatory vaccine policies will also run the
risk of being indirectly discriminatory. Under EU-de-
rived law, workers are protected from discrimination
in relation to a number of protected characteristics. A
mandatory vaccines policy — although applied equally
to all staff — could, for example, put younger people,
those with disabilities or those with certain religious
beliefs at a particular disadvantage. Unless an employer
can show that such a policy is a proportionate means of
achieving a legitimate aim, it will amount to unlawful
discrimination.

Concluding Observations

The coronavirus pandemic has posed a variety of chal-
lenges for governments, employers and employees
alike, and labour lawyers are being called upon to help
them navigate through this difficult new terrain. With
its common law traditions, the UK courts are arguably
well-placed to adapt and develop laws and legal prin-
ciples in order to tackle some of the issues outlined
above. However, long-standing issues like the lack of
protection of gig-economy workers have been put fur-
ther under the spotlight by the pandemic, and existing
laws remain inadequate for resolving this problem. As
the workplace and working practices reveal themselves
to have fundamentally changed in this post pandem-
ic world, the role of labour law will be more import-
ant than ever before in allowing employers to operate
effectively while properly maintaining the rights and
protections of workers.
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rg.ru/2020/05/29/mintrud-predlozhil-osobyj-poriadok-oplaty-tru-
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ELENA SYCHENKO*

Covid as a Magic Push for the Development of Russian Labour Law

Pandemic has been a great challenge for the authorities.
It had very fast become evident that the traditional re-
stricted regulation of labour is not suitable for such sit-
uations, that labour law had huge gaps on the fields of
regulating the transfer of workers for the remote work,
of the exchange of documents between the parties of
employment contract in the electronic form, it is not
apt for regulating work on rotational business in the
quarantine.

These issues made the Government reflect about the
possible amendments. First the Federal law No. 122-FZ
adopted on April 24, 2020 provided basis for the ex-
periment on the use of electronic documents related to
work without duplicating on paper documents related
to work. This experiment will run till March 31, 2021
and is aimed at establishing the conditions for the fur-
ther changes to Labour Code substituting the needed
written form of all the documents related to work and
“live” signatures with e-documents and e-signature of
both employer and employee. The participation of em-
ployers and employees in this experiment is voluntary
and the employee can at any time withdraw his/her
consent.

In January 2021 the new norms of the Labour Code
regulating distant work came into force. They provide
for the inclusion in the employment contract of the
possibility of a temporary or partial performance by
an employee of his/her work in remote form and fix
certain requirements to this agreement. It is now pos-
sible to work remotely based on either an employment
contract or an additional agreement to the employment
contract. In exceptional cases such as a pandemic, for
example, this regime might be fixed in a local act ad-
opted by the employer at his/her initiative. Other im-
portant changes concern the provision of the necessary
equipment for a distant worker. The amendments pro-
vide that the employer shall provide the employee with
the equipment, software and hardware, information
protection tools, etc. necessary for the performance of
the work function. If the employee, with the employ-
er’s consent and in his/her interests, uses his/her own or
leased equipment and the aforementioned means, the
employer shall pay him/her compensation and reim-
burse the expenses related to the use of such property.

* Associate professor, Saint Petersburg State University.
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Revolutionary changes might be traced in the ap-
proach to the termination of an employment contract
with the distant worker. If under much-criticized pre-
vious norms such a contract might have been dissolved
by the employer at any reason stipulated in the contract
and this group of workers was exempt from the general
very restrictive regulation of dismissals, since 1 January
2021 no such opportunity exists. The legislator though
included two new grounds for the termination at the
will of an employer in the new Article 312.8 of the La-
bour Code. They are the following:

The employee fails to interact with the employer for
more than two consecutive working days without good
reason from the employer’s request (unless a longer pe-
riod is set);

The employee has changed the place of work and
this has made it impossible for him/her to fulfil his/her
duties under the previous conditions (for permanent
contracts of distant employment).

There had been a discussion about the inclusion of
the right to disconnect to ensure a better balance be-
tween the work and private life of a distant employee,
as recently enacted in France and Spain. However, this
proposal did not find support. Overall the new regu-
lation of distant work is a bright example of changing
the law in the right direction, ensuring fairer and more
flexible regulation. It is also an example of the state’s
attention to academic opinion, as new norms are large-
ly determined by the criticism of the former regulation
from the academic society.

There have been a number of initiatives of increas-
ing the flexibility of labour regulations. In March 2020,
the Ministry of Labour proposed to amend the Labour
Code providing the government with the right to de-
termine the notification period for upcoming layoffs or
in connection with the liquidation of an organization
during an epidemic. The government did not support
the bill due to potential risks for employees.!

As we have noted above, in May-June 2020 the Gov-
ernment and social partners are considering the draft
of temporary regulations of labour.? This draft contains

! The Ministry of Labour Proposed a New Procedure for Changing La-
bour Relations in the Epidemic. In Russian. 24 April 2020. <https://
www.rbc.ru/economics/24/04/2020/5eal5cc29a7947041f6e20ed>  ac-
cessed 01 June 2020.

2 Olga Ignatova, ‘The Ministry of Labour Proposed a Special Procedure
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mostly the norms which were expressed during the pe-
riod of quarantine in the letters and the recommenda-
tions of the Ministry of Labour and are very question-
able from the point of view of their compliance with
the Labour Code. For example, it decreases the notifica-
tion period for changing the conditions of labour from
2 months (Article 74 of the LC) to 2 weeks. The most
spectacular norm of the present document is the ac-
knowledgment of the priority of these temporary reg-

for Remuneration and Dismissals’. In Russian. (Rossiyskaya gazeta, 29

May 2020) <https://rg.ru/2020/05/29/mintrud-predlozhil-osobyj-pori-
adok-oplaty-truda-i-uvolnenij.html> accessed 01 June 2020.

ulations of labour over other sources of labour law: “In
the part not regulated by the present temporary regula-
tions, labour legislation and other normative legal acts
containing norms of labour law are applied”.

In our opinion, certain flexibility is definitely need-
ed in the norms on changing and on the dissolution of
the employment contracts in the period of pandemic.
However, these norms should correspond to hierarchy
of the sources of law, should be complimented with the
new supportive measures for the unemployed.
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2 0b., 0s9., Coronavirus Aid, Relief, and Economic Security [CARES]
Act, Public Law, Pub.L. 116-136 (2020).

3 ob., 359, Richard Bales & Christopher Elko, The Worldwide Re-
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RICHARD BALES*

COVID-Related Labour Issues Arising Under Collective Labour Agreements
in the United States

Unlike many countries, the United States did not re-
spond to COVID with a national lockdown or quaran-
tine; at the national level, initially there was very little
response at all. Instead, the health response came at the
state and local level. Many states were slow to respond.
The fragmented and uncoordinated response to the
health crisis is reflected in the number of fatalities the
U.S. has experienced, which as of this writing exceeds
500,000.!

The U.S. economic response was far more robust. A
series of economic stimulus packages pumped money
into the economy, expanded unemployment benefits,
and provided relief to small businesses.? Overall, the
American economy appears to be strong, though the
impact of the pandemic’s health and economic effects
appear to have been felt most acutely by low-wage and
other vulnerable parts of the population. I have else-
where provided a detailed comparative discussion of
the labour-related part of the U.S. response to COVID.?

My current research focuses on COVID-related
issues that have arisen in the interpretation of collec-
tive labour agreements in the U.S. For example, many
unions have argued that failing to provide adequate
personal protective equipment violates provisions in
collective labour agreements requiring the employer to
provide a safe workplace.

Another series of cases involves COVID-related
workplace policies implemented by employers, often
on an emergency basis, without union consultation.
Unions have challenged some of these policies on
grounds that there should have been prior bargaining
with the union (or at least post facto bargaining over
the effects of the policies). Unions also have challenged
some of these policies on the ground they are unrea-

sonable intrusions into workers’ privacy (e.g., COVID
* Professor of Law, Ohio Northern University.

! BBC News, Covid US death toll: Imagining what 500,000 lost lives
look like (Feb. 22, 2021).

% See, e.g., Coronavirus Aid, Relief, and Economic Security [CARES]
Act, Public Law, Pub.L. 116-136 (2020).

3 See, e.g., Richard Bales & Christopher Elko, The Worldwide Re-
sponse to Covid-19 Through a Labor/Employment Law Lens, Cumber-
land L. Rev. (forthcoming 2021); Richard Bales & Christopher Elko,
COVID-19 and U.S. Labour Law, book chapter in Legal Responses to
Covid-19 Around the World (Cldudio Jannotti da Rocha, Flavia Fragale
Martins Pepino, & Rafael Lara Martins, eds.) (Lex-Magister [Brazil],
2020).
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testing requirements) or that they violate the terms of
an existing labour agreement. Other cases challenge
employer imposition of discipline against employees
for violating COVID-related workplace policies.

Pay issues provide another source of conflict be-
tween employers and employees. Many front-line
workers have demanded — and often received — high-
er pay for hazard duty. Sick pay issues abound, such
as whether the sick-pay provisions of a collective
agreement cover mandatory self-quarantining when
an employee has not been confirmed as “sick”. Many
collective labour agreements promise premium pay for
working when the place of employment is “closed”,
leading to thorny issues when the front door is closed
because of COVID but at least some work is still being
done. Likewise, many labour agreements specify shift
length or timing; problems arise when employers must
change the length or times because of governmental
COVID restrictions or COVID-related changes in de-
mand for the employer’s products or services.

Some employers have furloughed and laid off work-
ers as a result of COVID-related lockdowns or reduc-
tions in demand. This has led to conflict over whether
such actions are permitted under existing collective
labour agreements. Often, the furlough or layoff itself
is not at issue, but instead the union challenges its im-
plementation. Examples include whether the employer
followed seniority provisions in the collective labour
agreement when choosing employees for layoff or re-
call.

Finally, many employers have sought to cut pay or
benefits. Some — especially in the health care industry -
have cancelled vacations or other paid time off because
of short-staffing and surges in demand. Other employ-
ers, faced with budget shortfalls, have reduced benefits
promised to employees in collective labour agreements,
such as contributions to retirement plans.

American labour lawyers and arbitrators will be
grappling with the fallout from issues such as these for
several years to come.
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Guram Chaduneli Law Office Practice in Labour and Business Disputes

Guram Chaduneli Law Office is pleased to cooperate
with the NNLE Centre for Contemporary Labour Law
and, within the framework of this cooperation, support
the publication of a scientific-practical journal. During
the many years of practice of our company, we have
successfully worked on many issues, including labour
disputes. It is a great honour for us to provide you with
an overview of some of the most important and inter-
esting cases from the practice of Guram Chaduneli Law
Office. It is noteworthy that the practice of the law firm
will be reviewed for the first time in this issue of the
journal, and we are pleased to participate in this en-
deavour. We firmly believe that, in the field of law, it is
inconceivable to create a rich theoretical basis without
practice and, conversely, a diverse jurisprudence with-
out a rich theoretical basis. We hope that sharing our
experiences will be interesting and rewarding for our
readers.’

Right of Employee to Safe and Healthy Working
Conditions

Guram Chaduneli Law Office was the representative of
the plaintiff “NB”, who was employed as a doctor for a
period of 3 months in the respondent organization “X”
Ltd.. The employee’s job was to test the temperature of
the staff and provide them with first aid during the ini-
tial stage of the Covid-19 pandemic. After some time,
it became impossible for the plaintiff to fulfil his/her
obligations due to the dangerous conditions that were
created for the health of the employee at the work-
place. He/she could not perform the tasks listed in the
employment contract, because of the low temperature
in the building; the thermometer did not work (which
was necessary for the proper fulfilment of the obliga-
tion under the contract). In addition, the low tempera-
ture posed a significant threat not only to his/her health
but also to his/her life.

* Senior Associate at Guram Chaduneli Law Office.
** Junior Associate at Guram Chaduneli Law Office.
*** Junior Associate at Guram Chaduneli Law Office.

The plaintiff immediately notified the employer of
these conditions and refused to perform the work until
the company had improved the working environment.
In response, the defendant dismissed the employee
from the company. The fired employee filed a lawsuit
against the company and demanded damages. The court
fully satisfied the claim and reiterated paragraphs 1 and
3 of Article 45 of the Labour Code of Georgia, according
to which: “Employers shall provide employees with a
work environment that is as safe and healthy as possible

», «

in respect of the life and health of the employees”; “Em-
ployees may refuse to perform work, an assignment, or
an instruction, that contravenes the law or, due to the
lack of occupational safety standards, obviously and
substantially jeopardises their or a third person’s life
and health, property, or the safety of the natural envi-
ronment...”.

Therefore, the employer has no right to dismiss the
employee if they failed to provide safe working con-
ditions for the employee and the employee has com-
plained about it and therefore refused to perform the
work.

Electronic Correspondence as a Basis for Con-
cluding/Amending a Contract

Guram Chaduneli Law Office was the representative
of the plaintiff LLC “X”. The plaintiff was a contractor
hired by the client, who is the defendant in the case,
to perform complex and difficult engineering works in-
volving external electronic installation. The client did
not pay the agreed remuneration to the contractor. This
dispute was complex in its content, so we would like to
highlight one of the main contentious issues concern-
ing the changes made to the agreement by the parties.
The client based his/her opinion, for the most part, on
the very argument that the contractor exceeded the
deadlines for the performance of the work in such a
way that the parties did not agree on it.

The court granted the plaintiff’s request and, in its
decision, referred to paragraph 2 of Article 328 of the
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Civil Code of Georgia, according to which: “If the par-
ties have agreed on a written form, the contract may
be concluded by drawing up one document signed by
the parties. A telegraph notice, telecopy or exchange
of letters shall also be sufficient for the observance of
the form.” The court clarified that the mentioned norm
envisages concluding an agreement by exchange of let-
ters, which also implies the exchange of letters in the
electronic form to the e-mail address. Also, a complex
written form is not typical for a work contract. The
legislation allows for concluding this type of contract
in a simple written form. The court noted that the
agreement between the parties provided for complex
and difficult engineering works for external electron-
ic installation, and, in the process of carrying out such
works, issues arise that need to be agreed upon quick-
ly. Accordingly, exchange of e-mail notifications be-
tween the authorized persons of the parties and thus
the agreement of matters is justified and necessary in
order to achieve the objective of effective performance
of the contract.

The court explained the above-mentioned norm
in detail in this decision, noting that this norm entails
the exchange of letters in electronic format through an
e-mail address.

The Legality of the Termination of Employment
Contract at the Initiative of the Employer Due
to Non-Reporting of an Honourable Reason for
Employee on Non-Appearance at Work

Guram Chaduneli Law Office was the representative
of the respondent “X” Ltd, where the plaintiff M.A.
was employed. The plaintiff worked as the head of the
transport service of “X” Ltd. The employee, due to de-
teriorating health, was placed in a hospital and under-
went emergency surgery. On this basis, the employee,
within two days of the operation, was given leave for
two weeks. Within a week of the expiration of the leave
period, the employee failed to appear at the workplace
and the existence of an honourable reason is not known
to the employer, due to which, at the initiative of the
employer, the employment contract with the employ-
ee was terminated. The dismissal order stated that the
grounds for dismissal were a gross violation of the obli-
gations under the employment contract as well as inter-
nal regulations. In particular, the employment contract
between the parties stated that the following reasons
allow for the immediate termination of the employ-
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ment contract by the employer: when the hired person
fails to, or does not, perform the assigned work due to
insufficient qualifications or health condition; when
a hired person systematically (more than two) fails,
during the term of the contract, to appear at the work-
place without the prior permission of the employer or
an honourable reason provided by the contract, and if
a disciplinary measure was previously applied to him/
her. According to the labour regulations of the compa-
ny, the employee is obliged to immediately notify the
company confirming the above fact (medical record) in
case of incapacity due to illness for work.

According to the decision of the court of first in-
stance, the claim by which the employee requested the
annulment of the dismissal order, reinstatement of em-
ployment and compensation for the loss was not satis-
fied. The decision was appealed by the plaintiff, how-
ever, the Court of Appeals did not share the plaintiff’s
position, on the basis of which it explained that the
following questions should be answered: Whether the
employee has breached the obligation; how grossly had
the employee breached the duties imposed on him/her
and whether it is an adequate measure to terminate the
employment contract with him/her; Also, the appel-
lant, as an interested employee, was obliged to person-
ally specify whether the employment relationship with
him/her continued after the end of the leave and the
relevant medical record attesting to the impossibility
of appearing at the workplace should not be submitted
only after receiving the dismissal order. It is notewor-
thy that the health certificate itself does not confirm
the circumstance that the employee could not appear at
the workplace after the expiration of the leave period.
The appellant was required to show a caring attitude
towards the obligations under the employment con-
tract and inform the employer of the impossibility of
appearing at the workplace to enable the employer to
take appropriate measures to ensure the smooth run-
ning of his/her business.

Accordingly, both courts of first and second instanc-
es considered it lawful for an employer to terminate an
employment contract with an employee in a situation
where there is an honourable reason for the employee
to fulfil his/her obligations under the employment con-
tract, however, the employee does not fulfil the obliga-
tion imposed on him/her by the employment contract
without notifying the employer about the existence of

an honourable reason.
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Summary

Safe and healthy working conditions are one of the
fundamental rights of the employee and, consequently,
the unconditional obligation of the employer. That is
why the claim made by the employee against the em-
ployer in order to protect this right cannot become the
basis for the termination of the employment contract
with him/her, when the employee is not coming to the
workplace for this reason.

On the other hand, the court defended the interest
of the employer in a case where the employee failed
to appear at the workplace for an honourable reason,
however, he/she did not inform the employer about it
in due time and considered it lawful to terminate the
employment contract with the employee. In doing so,
the court emphasized the importance of equal protec-
tion of the rights accorded to the employer and the em-
ployee by law, so that the protection of the rights of the

«

employee as an a priori “weak side” does not become

biased.

The interpretation of a legal norm by a court can
have a material impact on the outcome of a dispute. A
clear example of this is the case discussed above, where
the judge explained the legal norm widely and consid-
ered that when neither the law nor the parties provide
for a complex written form of contract or its amend-
ment, e-mail exchange is one way of concluding or
amending a contract.

The review of the presented cases shows that the
Georgian court is establishing a practice that is in line
with the basic principles of contemporary labour law,
which ensures the protection and realization of the
rights granted to both the employee and the employer
by law. In addition, it is clear that the court does not
shy away from a broad interpretation of the legal norms
and thus ensure a lawful and fair decision.

Translated in English by Dr. Giorgi Amiranashvili
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