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Foreword on Commentary on Georgian Insurance Law

Prof. Albina Candian
Universita degli Studi di Milano

A chapter of a civil code devoted to the insurance contract raises two
perspectives: the first related to the structure of the sources and the se-
cond to intrinsic preceptive content.

From the first perspective, a reference could be made to the trend to-
wards endowing the insurance sector with its own code, as has occurred
in France and Italy. Codes which, however, mainly address vertical rela-
tions between insurance companies and the supervisory authorities con-
trolling them, with few incursions into horizontal relationships between
insurers and insured parties, limited to the profile of the conformative
powers attributed to the Authorities to curb the most widespread unfair
or misleading clauses with which the policies in use are riddled. A re-
straint that is not always well managed, given that its effective operation
would require a careful analysis of the content of the policies themselves.
An analysis that does not appear to be within the reach of administrative
authorities, without the power to intervene directly into the horizontal
relationships that, moreover, are entrusted to the decisions of civil judges,
while the exercise of administrative power are subject to those of the sep-
arate administrative jurisdiction. A historically determined oddity that
prevents many European models from presenting themselves as worthy
of imitation.

From the second perspective, the task of civil codes has always been
to regulate purely horizontal relations between citizens; even though it
is now established that, in relations between businesses (professionals)
and consumers, it is a relationship tainted not so much by information
dissymmetry as by the tendency of professionals to tailor contractual reg-
ulations that shift all future risks onto the contractual counterpart.

This tendency, which appears to be inherent in the hierarchical struc-
ture of the company (firm), is particularly obnoxious in the field of insur-
ance contracts where the object of the contract is essentially the shifting
of a risk from the insured’s assets to those of the insurer.

This issue has traditionally been framed within the concept of “alea”
for the simple reason that the structure of the contract contemplates the
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possibility, intrinsic to the concept of risk, of obtaining a substantial in-
demnity against minimum premiums and, conversely, of paying substan-
tial periodic premiums against zero indemnities.

Appropriately, therefore, the rules of the Georgian Civil Code under
consideration here begin with a concretization of the topic of “alea”, con-
sidering that the insurance contract nevertheless remains a commutative
contract and therefore the payment of a premium, or its equivalent, can-
not be for nothing.

It should be noted that these codified rules, which have been effec-
tively described in the authors’ Comments, do not appear particularly in-
novative with respect to the continental European tradition; rather, they
constitute a careful consolidation of it.

In the processes of edification of a common European law, there is
an increasing interest in the legislative choices that the various govern-
ments implement by unraveling the knots of the jus controversum, since
this indicates a direction of policy of law that cannot be delegated to the
jurisprudential formant considering that it lacks democratic investiture.

In this perspective, reading the following Comments is highly in-
structive.



Prologue on the Commentary

Prof. Dr. Larry A. DiMatteo

University of Florida

Huber Hurst Professor of Contract Law and Legal Studies
Warrington College of Business and Levin College of Law
2012 University of Florida Research-Scholar of the Year
Former Editor-in-Chief, American Business Law Journal

A Commentary on Georgian Insurance Law (Commentary), edited
by Andrea Borroni, is a two volume set on the history and evolution of
Georgian Insurance law. To provide an analysis of the Georgian insurance
law from comparative and normative perspectives. It provides a historical
accounting of the evolution of insurance law across a number of legal
systems. This book is essential reading for judges, scholars, legislators,
and students interested in the topic. It is divided into four parts: General
Provisions, Insurance Premiums, Life Insurance, and Accident Insurance.
Although the book is mostly descriptive it also provides the basis for a
normative inquiry. This is important since insurance law is currently in a
transitional state (de jure condendo). The Georgian law of insurance con-
tinues to be built brick by brick.

General Provisions begins with Article 799’s exploration of the con-
cept of insurance and its meaning in law. Other articles deal with the is-
sue of the insurer’s duty to provide insurance, especially in cases of com-
pulsory insurance, as well as the importance of the insurance certificate
or policy, types of insurance, and the rights of insurance agents. Gener-
al provisions also provide rules on otherwise perfunctory issues such as
loss of insurance policy, time of commencement, and the effects of rising
premiums. Articles 808-812 covers the important duty of the insured to
provide relevant information to the insurance company especially when it
involves undisclosed risks. The effects of the insured providing incorrect
information (or non-disclosing material information), termination of the
policy due to failing to communicate correct information are discussed.
Two additional obligations of the insured reviewed are the obligations to
give notice of increased risk and notifying about an insured event.
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Part IT deals with the narrower area of insurances premiums found in
Articles 815-819. Again, the focus is on the duties of the insured to pay
insurance premiums on time or face termination of the insurance policy.
Parts III and IV review two types of insurance contracts—life and acci-
dent insurance. Part III on life insurance examines the issues of repudi-
ation and termination of insurance policies, as well as the transfer of the
rights of the beneficiary. In the area of transfer, Part III discusses the legal
preclusion of certain third-parties from benefiting from the insurance and
excludes the payout of benefits in the case of suicide, as well as other
grounds for releasing the insurer from paying benefits or damages. Final-
ly, Articles 851-853 provide the parameters for the substitution of poli-
cies, deduction for termination of the insurance contract, and the effects
of forced execution. Part IV on accident insurance consists of five articles
with specific rules in the areas of effects of injury, intentional acts, duty to
give notice of accident, and cases where there is no right to make a claim
for insurance recovery.

The Commentary due to the evolving nature of insurance in the dig-
ital age will likely need new editions. One issue not discussed is found in
other parts of law, either general contract law or delict. In contract, the
insurer has a duty of good faith to pay claims in a diligent and expeditious
manner. Failure or undue delay in paying claims is an act of bad faith and
may, under some national laws, provide a cause of action in delict. The
other issue that will need to be discussed in future editions is the insurer’s
duty to defend. As is often the case, disputes will arise over the legitima-
cy of a claim for recovery, such as whether the event causing an injury is
within the scope of the insurance policy. In order to protect the insured
party, some countries recognize a broad duty to defend the insured in lit-
igation or arbitration. As long as the claim or cause of action is plausibly
within the scope of the insurance policy, the insurance company must pay
the legal costs of the insured-defendant. These costs remain with the in-
surance company even when it is later determined that the relevant event
was not covered by the policy.

The concept of insurance is always in a state of flux. Four reasons for
the fluidity of insurance products will be mentioned here. First, develop-
ments in the real world create types of risks not previously considered.
When new risks occur the insurance industry inevitably develops insur-
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ance products to cover such risks. Second, the oscillating debate over the
role of government law and regulations. Does the evolution of new types
of insurance require new regulations? When should the government in-
tervene and make insurance coverage compulsory?! Third, the long-term
scholarly debate of the role of insurance companies relative to the in-
sured. Is their role limited to providing protection in the form of paying
out damages (accident) or a stipulated amount (life insurance), or should
they be required to be proactive in the area of loss prevention? It should
be noted that the role of protection can also be seen as protection from
failure of regulation. That is, the regulation of insurance is narrower than
the protections provided by insurance products. This may be due to the
inevitable lag between novel real world developments and subsequent
regulation. Fourth, the most recent issue in the insurance industry re-
volves around the impact of new technologies, which is discussed in the
next paragraph.

Traditional insurance law has yet to recognize the use of telematics, in
which insurers are able to monitor the conduct of their policyholders in
real time and charge them for coverage accordingly. A type of pro rata in-
surance, which new technology makes possible, will initially impact auto
insurance. Driving data and the premium charge will be based on data an-
alytics derived from the use of smartphones and imbedded technologies
(apps). This is the future of auto insurance and this is why the Commen-
tary will need to be updated and its historical analysis brought forward to
the future of insurance. This updating will be internal and external to the
insurance industry—internal in the characteristics of insurance policies
and the calculations of premiums, and external in the need for new types
of regulation.

The strength of this Commentary is exhibited in its first provision
(Article 799), which will be discussed here. Article 799, written by An-
drea Borroni, discusses the general concept of insurance. This historical
review is both interesting and vital to understanding the modern law of

1 For example, there have been proposals to «mandate the purchase of insurance or
otherwise intervene in insurance markets to address a broad range of modern social ills,
including police misconduct, gun violence, cyberattacks, and harms caused by artificial
intelligence». K. ABRAHAM & D. ScHwaRCz, The Limits of Regulation of Insurance, IND.
L. J., forthcoming. See generally, K. ABRaHAM & D. ScHwARCZ, Insurance Law and Reg-
ulation, 7th ed., Foundation Press, 2020.
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insurance in Georgia. Borroni discusses the concept and essence of in-
surance as a specific species of contract. Article 799 notes that there is
no universally accepted definition of insurance. Nonetheless, the unique
characteristics of insurance contracts distinguishes them from other types
of contracts. Essentially, the definition of insurance is we know it when
we see it! Thus, the history and evolution of insurance is one of distin-
guishing it from other types of transactions and contracts. For example,
one of the earliest issues to be confronted was distinguishing insurance
from wagering transactions. In early history, some types of insurance
were rejected as a form of gambling. There is a lengthy discussion of the
distinction of insurance as an enforceable aleatory contract compared to
an illegal wagering contract.

Borroni notes that the distinctiveness of insurance law includes that
insurance policies are aleatory contracts in which the insurer’s obligation
to pay is only triggered with the occurrence of specified events, covered
under the insurance policy, that result in harm to the insured. Wagering
involves the artificial creation of risk, followed by unilateral enrichment,
while insurance contracts involve the transfer of risk from insured to
insurer in exchange for the payment of consideration (premiums). The
transfer of risk only has legal significance if the insured has an insurable
interest to be protected. The other unique characteristic of insurance is
the socialization of risk. The insurance company acts as a conduit for the
distribution of losses by the insurer among a large class of similar insured
parties. It collects premiums into a pool of funds that is used to pay a
small set of insured parties that suffer catastrophic loss. The one concept
not discussed is the device of reinsurance in which a smaller insurance
company pays a part of the premium over to a larger insurance company
to cover catastrophic events (earthquakes, floods, and so forth) where a
large group of insureds are harmed, and the immediate insurer’s pool of
funds is not enough to cover all claims.

Article 799 like most of the topics in the Commentary pull from a
variety of historical and contemporary sources. In explaining the con-
cept of insurance, Article 799 discusses American insurance law, as well
as German and Italian. It also discusses Roman law’s distinction between
aleatory and commutative contracts. This distinction was incorporated in
the Code Napoleon, but later extinguished in the Italian Civil Code, while
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the German Civil Code did not adopt the language of an aleatory con-
tract. Following the historical review of insurance, Article 799 undertakes
a comparative analysis of the common law (United Kingdom and United
States), traditional civil law country of Italy, East Asian laws of Japan and
China, mixed jurisdiction law of South Africa, and the Scandinavian legal
system.

The historical and comparative study provided in this book allows the
reader to obtain a general understanding of insurance law, and, at the same
time, gives a more granular analysis of the commonalities and idiosyncra-
sies across legal traditions and countries. I recommend the Commentary
on Georgian Insurance Law to anyone new to the field of insurance law,
whether student, scholar, or lawyer.
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Preface

Prof. Stefan Perner
Vienna University of Economics and Business

Despite its overwhelming importance in practice, Insurance Law is
regarded as a kind of an outlier in many legal systems. Few legal curricu-
la incorporate the subject into their lists of mandatory courses and even
scholars with expertise in Commercial Law often prefer to specialize in
the field of Banking or Securities rather than Insurance Law.

Georgia is a particularly pleasing exception: Whereas in many oth-
er countries Insurance Contract Codes were enacted, the Georgian Civil
Code includes a whole chapter on Insurance (Chapter Twenty, Artt. 799
— 859). The importance of the integration of Insurance Law into the main
body of Georgian Private Law is twofold. First, it is a visible sign of the
importance of this branch of the Law. Second and no less important, it re-
minds the applicant of the roots of Insurance Contract Law. If no special
provisions apply, general rules of Contract Law have to be observed.

The importance of Insurance Law within the Georgian legal system
is reflected by the Commentary on Georgian Insurance Law at hand (ed-
ited by Prof. Andrea Borroni). The book does not only give an excellent
insight into Georgian Insurance Law by the leading experts in the field.
The authors also include numerous comparative remarks into their delib-
erations. The decision to write this volume in English will of course lead
to a high level of attention also in other jurisdictions.

The present Commentary on Georgian Insurance Law, therefore, not
only serves as an indispensable source for everyone dealing with Geor-
gian Insurance Law. It also enriches the discourse on Insurance Law and
its interplay with Private and Supervisory Law as a whole.
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Premise

Prof. Andrea Signorino Barbat
Professor — Insurance Academic Director
University of Montevideo

General Secretary - AIDA World
Association Internationale de Droit des Assurances

The authors of this collective work have asked me to write this pref-
ace, which is an honour but also a great responsibility, since the ob-
ject of the book is not related to regulations of the Oriental Republic
of Uruguay, my country of birth and primary residence, but is a com-
mentary on foreign insurance regulations, included in the Civil Code of
Georgia, No 786- Is, in force since July 1997, with subsequent amend-
ing and complementary laws, including in the field of insurance. The
latest amendments to the Code were made on 15 July 2020 and the dates
of the latest amendments to the insurance regulations are 28 June 2017
and 20 December 2019.

Insurance law is my specialization and the reason for my efforts,
as well as the focus of my academic work and teaching. Thanks to this
subject, I have the pleasure of receiving these kinds of invitations from
esteemed colleagues and professors who share, worldwide, the same
passion for private law, in particular for insurance law.

For this important academic opportunity, I would like to first thank
General Editor Andrea Borroni, and I extend my thanks to all the co-au-
thors of this valuable work, in order of their participation in the book:
Paolo Tortorano, Clara Mariconda, Elena Signorini, Mariam Tsiskadze,
Ciro G. Corvese, Santa Nitti, Lydia Velliscig, Daniela Micu, Raul Felix
Hodos, Ignazio Castellucci, Natalia Motsonelidze, Andrea Russo, Mar-
co Seghesio, Giovanna Carugno, Maria Beatrice Pagani, Giorgi Amira-
nashvili, Andrea Cotillo, Fabio Zambardino, Maryna Vahabava, Fabio
Coppola, Gian Maria Cotillo, Lorena Di Gaetano, Alexandra Manfred-
ino, Elena Martina Paone, Maria Beatrice Pagani, Sabrina Darbali.

The book that I am pleased to preface is entitled “Commentary on
Georgian Insurance Law”, but it is much more than a commentary on
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the current legislation of insurance contracts in Georgia, as it provides
a wealth of comparative law in the various articles analyzed by each
author.

Thus, an extremely didactic comparison is made of Georgian legisla-
tion with that of the United Kingdom and the Common law in general,
with the Scandinavian legal system, with the far East legal systems, Ja-
pan and China, with South Africa, with the European system in general,
Austria, Bulgaria, France, Germany, Italy, Spain, Switzerland, Russia,
and even Australia. In addition, the Principles of European Insurance
Contract Law (PEICL) are examined in several commentaries, which
constitute a notable advance in the always intricate effort to unify the
principles and elements of insurance contracts at a regional and interna-
tional level.

This important work is, in brief, a commentary on the insurance
provisions of Book Three “Law of Obligations” of the Civil Code of
Georgia. The Code is the main act of the civil legislation of Georgia and
regulates property, family and personal relations of private nature. It
consists of six Books: Book One - General Provisions of the Civil Code,
Book Two - Law of Things, Book Three - Law of Obligations, Book
Four - Law of Intellectual Property, Book Five - Family Law, and Book
Six - Law of Succession. The Code repealed, among other rules, articles
32-54 of the Law of Georgia on Insurance of May 1997, through article
33 thereof which states “Articles 32-54 of this Law shall be declared in-
valid upon the entry into force of a new Civil Code of Georgia”.

In Book Three, Special Part, Section One, Contract Law, Part Two,
Chapter Twenty, we find the provisions on Insurance, which is precisely
what the book we preface comments on in two Volumes.

Thus, in Volume One, the authors deal with the general provisions
applicable to insurance contracts.

It is well known that the insurance contract is a complex contract,
the cause (insurable interest) and object (risk) of which are regulated in
a similar way at international level, as so do the obligations between the
parties, coverage and eventual indemnity - in damage insurance - and
benefit - in life insurance - on the part of the insurer, and payment of
the premium, in full, on the part of the contracting party or insured.
The reason behind this is that the insurance contract is a contract with

XVIII



universal technical foundations that underlie its legal elements and make
it a very special, multidisciplinary and cross-border contract.

Herein lies one of the great academic riches of insurance: that its
study and teaching can be shared beyond the borders of one’s own
country.

The book in question is an example of this.

To give just a few examples, the conceptualisation of insurance
provided by article 799 is not far from the current conceptions which,
rather than a definition of insurance, are closer to its description with
an operational and functional approach, where damage insurance,
governed by the principle of indemnity, is clearly differentiated from
personal insurance, where a sum insured or other benefits are promised
to be paid by the insurer. This is in return for payment of the premium
by the insured and within the terms of the contract.

However, it is noteworthy that article 799 seems to adhere to the
modern tripartite classification of insurance - based on the type of benefit
promised by the insurer - into indemnity insurance, sum insurance
and benefit insurance. This replaces the classic bipartite classification
into damage insurance and personal insurance, according to the risks
covered. The article also emphasises the aleatory element present in the
contract.

Georgian legislation discussed also deals with the normative
prevalence that the doctrine in insurance law deals with, focusing,
in recent times, on how to reconcile the application of consumer
protection law with insurance law. Article 801 deals with this prevalence
with respect to the application to compulsory insurance which has
its own legislation: “The law may provide for compulsory insurance
to which the rules of this Chapter shall apply unless they contradict
compulsory insurance legislation”. Controversially, the same article
refers to reinsurance, the regulation of which is left to the respective
law, a contract which is far from being a compulsory contract, which has
a different object from that of insurance and is classically governed by
the principle of autonomy of will at its highest expression.

Other shared aspect of this law with modern insurance legislations,
including the latest laws in Latin America such as those of Peru, Chile
and Uruguay -the last special insurance law in force in Latin America-,
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is the description and requirement of minimum content that the policy
must have, as provided by article 802.

Another examples are the types of policies (art. 803) which classically
can be issued to a bearer as blank-endorsed or to order, or the need to
define a time of commencement and a time of termination of the term
of the contract.

Then, the legislation deals with the effects of the obligations and
burdens of the parties, especially the burden of information (arts. 808
and 809) on the risk of the insured, establishing the right of termination
of the insurer in the event of omission of information relevant to the
assumption of the risk. This implies overcoming the absolute and relative
nullities which are concepts set aside by modern trends in doctrine who
seek, above everything, subsistence of the contract.

In any case, it should be noted that modern legislation, such as the
Peruvian legislation of 2012, distinguishes between fraudulent and non-
fraudulent misrepresentation or false declaration, the latter not causing
the termination or nullity of the contract but the recomposition of the
contractual balance by adjusting the premium or the insured capital.
In Georgian law, the insurer can terminate the contract in the event of
failure to provide the information defined in the corresponding chapter,
with one-month’s notice (art. 811).

However, inaccordance with modern legislative trends, the annotated
legislation relates the claim to the misrepresentation or false declaration,
demanding its influence on the occurrence of the risk (art. 812): “If the
insurer terminates the insurance contract after the occurrence of an
insured event, it shall not be released from its duty if the circumstance
with respect to which the duty to give notice was breached had no
influence on the occurrence of the insured event and on performance of
the insurer’s duty”.

It also refers to the Obligation to give notice of increased risk (art.
813), although it should be noted that, in this respect, it does distinguish
between when there is intent and when there is no intent to increase the
risk on the part of the insured, but ultimately always giving the insurer
the possibility of termination, with or without notice. It then refers to
the Obligation of notifying about an insured event (art. 814) and the
Obligation to pay insurance premiums in a traditional approach.
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With regard to Volume 2 of the prefaced work, the authors dwell on
the branches of insurance, i.e. Damage Insurance (arts 820 - 843), Life
Insurance (arts 844 - 853) and Accident Insurance (arts 854-858).

At this point we must highlight aspects such as the nullity of double
insurance concluded to receive illicit income, “any contract concluded
for this purpose shall be considered null and void”, the duty to comply
with the instructions of the insurer and to avoid or reduce the damage
as far as possible, the obligation to notify the alienation of the insured
goods.

Also noteworthy is the case of insurance of damage caused by war
or other force majeure in which the insurer is liable for damage caused
by war or other force majeure only if a special agreement so provides.

In relation to life insurance, it is worth highlighting the regulation
of the insurance contract taken out for the benefit of another person,
where written consent of this person, or their legal representative, is
required. Therefore, it is not sufficient to prove the insurable interest of
the contracting party in the life of the third party.

And very interesting is article 850 that regulates the case of suicide,
where it is provided that the insurer will be held harmless from any loss
or liability if the person whose life was insured commits suicide and the
heir of the policyholder can claim the return of the insurance premiums
paid. It should be noted that the rule does not clarify that suicide must
be voluntary or conscious, nor does it establish time limits with no cov-
erage, as is usual in other legislation regulating suicide.

With regard to personal accidents, it is striking that article 858 states
that the policyholder has no right of recourse against the person who
is liable for the damage. This cannot be interpreted literally as it would
mean disregarding a right of the insured, unless the insured had al-
ready received the benefit, in order to avoid enrichment at the cost of
the insurance. If the purpose were to prohibit subrogation because it is
considered to be an insurance of persons, where the majority doctrine
considers subrogation inapplicable because the principle of indemnity
does not apply, it should have referred to the insurer instead of the pol-
icyholder.

Finally, it should be noted that Georgian insurance legislation does
not clearly state in its provisions that it is mandatory or public policy as
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modern insurance legislation does. However, the policy clauses cannot
violate the essential principles laid down in the law in such a way as to
distort the insurance contract, all of which is applicable to the legislation
under discussion.

In short, the book I have the honour to preface is not only didactic,
but also a must-read not only for Georgian insurance lawyers, but also
for all colleagues who wish to have a broad comparative law overview
of the core issues covered by the insurance regulations contained in the
Georgian Civil Code.

I am grateful once again for the opportunity to preface this import-
ant book and congratulate once again all the co-authors for their mag-
nificent contribution to the academia and insurance law.
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Introduction to the Commentary on insurance law: the way
of Georgia towards the European Union

Prof. Andrea Borroni
Universita della Campania “Luigi Vanvitell?”

In the first place, I would like to thank the Faculty of Law of the Iv.
Javakhishvili Tbilisi State University and the “Jean Monnet” Department
of Political Science of the Vanvitelli University of Campania for having
granted me the honour of coordinating such an ambitious project, and,
respectively, Prof. Tamar Zarandia, the Dean of the Faculty of Law, and
Prof. G. M. Piccinelli, under whose directorship the project started and
Prof. Francesco D’Ippolito the current Director of the “Jean Monnet”
Department of Political Science, for having enthusiastically endorsed
such a worthful undertaking.

Secondly, I owe special gratitude to all authors for their commitment
and expertise, and to their Academic Institutions that have contributed to
the successful accomplishment of the present Commentary.

Furthermore, I tribute a heartfelt thanks to Prof. Giorgi Amiranashvi-
li for his helpfulness, even during the most delicate stages, demonstrating
a great deal of perseverance and patience. Besides, I want to express my
gratitude to the Publisher Favorite Style LLC for having taken up this
project, envisaging the possibility to further enhance and foster the re-
search in the domain of legal science.

Additionally, T would like to thank dr. Fabio Zambardino for his help
during the editing phases of the work.

The chance which I have been given to coordinate the Commentary
on Georgian Insurance Law has been, at the same time, a great deal of
satisfaction but also, plainly, a great burden of responsibility.

In the first place, it is a great honor owing to my relationship with
the Georgian nation, a Country which has always welcomed me with
great friendship and, academically, awarded me a full professorship since
2018 (first, at the International Black Sea University and, now, at the New
Vision University in Tbilisi) as well as to publish in the main Georgian
national academic Law Reviews. A Country, therefore, with which T am
willing to further strengthen my personal bond by engaging in various
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new projects, and that such as, for instance, the enlargement of the ac-
ademic staff of my Georgian University with Italian Professors dealing
with comparative law.

Secondly, it is a great pleasure for I have had the opportunity to in-
volve friends and colleagues and young scholars, whose significant exper-
tise has allowed to successfully accomplish such a high-value task.

Finally, it has been a demanding test owing to the aspiring nature of
the project itself, above all for a comparatist. In fact, it is well-known that
every codification process has been anticipated by a comparative analysis,
and, in some cases, the enactment of a new legislation has been combined
with the issue of the related commentary, and that the legal reforms fol-
low the same ballet, above all in domain of the law that is for its very
nature technical and entailed social and political implications as well.

Besides, the extent of the task we had committed to accomplish was
huge, because it represented the first project on Georgia’s insurance law,
and, as no previous work had ever addressed this issue before, and reliable
sources were hard to find.

Given these short premises, it has been inevitable that the elective
method which could better ensure the fulfillment of such a work was a
comparative one, based on the assumption that legal data of a third State
can be properly analyzed even by a foreign jurist. In fact, as eminent-
ly stressed by the Trento Thesis authors, though a foreign jurist cannot
easily access legal information and data of a different legal system, his
interpretation thereof would not be undermined by the ‘coherency pre-
sumption’ of the system, which, instead would affect a domestic jurist. In
other words, a foreign jurist’s analysis offers an external perspective on
domestic matters.

Moreover, a comparative approach permits, among the other tasks, to
offer an oversee of the key legal systems by highlighting their likenesses
and dissimilarities, so as to provide a wider knowledge of global models
to the prospective Georgian legislator, and, at the same time, to constitute
a solid foundation for the Country’s future legal developments and case
law windfall.

Following this structure, authors have been asked to comply with a
defined model of drafting the comments, based on three essential steps:
1) the study of their own legal system, so as to outline how a definite fact
pattern is regulated thereunder, ii) the report of how one — or more - of
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the most representative legal systems worldwide rule on a given factual
perspective or case, and iii) on the basis of their comparison, the observa-
tion on the Georgian system, addressing, first of all, its fortes, assets, and
faults and/or limitations.

The publication is divided into two parts: in the first one, we can read
the surveys of the tenured professors that kindly accepted this challenge;
in the second one, the readers can enjoy the considerations of the new-
born scholars who faced this task with highly valuable commitment.

It ends up emerging that despite the contrasts, nuances, different his-
torical development, their theoretical foundations and their institutional
keystones it often occurs that the diverse legal systems formulate similar
solutions to tackle common problems even when an investigator looks at
those aspects of different systems that perform similar functions and from
the point of view of the functionalist approach, the comparative analyst
should endeavor to explore the issue without applying any legal category,
notion or reasoning deriving from his own legal system.

The project sees the light in a peculiar geopolitical and historical mo-
ment.

It is quite known that since its independence, Georgia aspired to be
part of the European Union and it is evident in the Georgian Constitu-
tion, in the support of the people of Georgia (83% of Georgians approve
joining the EU) and across the political spectrum.

This sentiment has been the driver for a number of key reforms
founded on European values and standards: in this track the Commentary
on the Georgian Labour code I have the opportunity to edit is perfectly
situated, as well as the opinion on Georgia’s efforts in implementing its
obligations under the Association Agreement (AA) and Deep and Com-
prehensive Free Trade Area (DCFTA).

The Opinion of the European Commission delivered this June 2022
assesses Georgia’s application on the basis of its capacity to meet the cri-
teria set by the European Council in Copenhagen in 1993, as well as in
Madrid in 1995 along with the impact of Georgia’s accession on the EU
policy areas at a later stage.

Setting aside the political requirements, as regards the economic mea-
sures, Georgia has accomplished a good level of macroeconomic stability
with a record of sound economic policy and a positive business environ-
ment.
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In order to improve the functioning of its economic framework, fur-
ther reforms are required to ensure long-term inclusive development and
external attractiveness. Even it has not been clearly said, the approxima-
tion of the Insurance market rules could be included in this request.

Given the good results in terms of reaching the acquis communitaire
in several fields for the implementation of the Association Agreement, on
3 March 2022, Georgia presented its application for membership of the
European Union.

On 7 March 2022, the Council of the European Union requested the
Commission to submit its opinion on this application.

On the 17* of June the European Commission stressed out a number
of reforms that they are expected to be implemented, 12 for Georgia, be-
fore the Country is agreed to be given candidate status. The Commission
recommended that Georgia be granted candidate status, once the follow-
ing priorities will have been addressed:

— address the issue of political polarisation, through ensuring coop-
eration across political parties in the spirit of the April 19 agree-
ment;

— guarantee the full functioning of all state institutions, strengthen-
ing their independent and effective accountability as well as their
democratic oversight functions;

— further improve the electoral framework, addressing all shortcom-
ings identified by OSCE/ODIHR and the Council of Europe/
Venice Commission in these processes;

— adopt and implement a transparent and effective judicial reform
strategy and action plan post-2021 based on a broad, inclusive and
cross-party consultation process;

— ensure a judiciary that is fully and truly independent, accountable
and impartial along the entire judicial institutional chain, also to
safeguard the separation of powers;

— notably ensure the proper functioning and integrity of all judicial
and prosecutorial institutions, in particular the Supreme Court
and address any shortcomings identified including the nomination
of judges at all levels and of the Prosecutor-General;
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undertake a thorough reform of the High Council of Justice and
appoint the High Council’s remaining members. All these mea-
sures need to be fully in line with European standards and the
recommendations of the Venice Commission;

strengthen the independence of its Anti-Corruption Agency
bringing together all key anti-corruption functions, in particular
to rigorously address high-level corruption cases;

equip the new Special Investigative Service and Personal Data
Protection Service with resources commensurate to their man-
dates and ensure their institutional independence;

implement the commitment to “de-oligarchisation” by eliminat-
ing the excessive influence of vested interests in economic, politi-
cal, and public life;

strengthen the fight against organised crime based on detailed
threat assessments, notably by ensuring rigorous investigations,
prosecutions and a credible track record of prosecutions and con-
victions;

guarantee accountability and oversight of law enforcement agen-
cies;

undertake stronger efforts to guarantee a free, professional, plu-
ralistic and independent media environment, notably by ensuring
that criminal procedures brought against media owners fulfil the
highest legal standards, and by launching impartial, effective and
timely investigations in cases of threats against the safety of jour-
nalists and other media professionals;

move swiftly to strengthen the protection of human rights of vul-
nerable groups, including by bringing perpetrators and instigators
of violence to justice more effectively;

notably consolidate efforts to enhance gender equality and fight
violence against women;

ensure the involvement of civil society in decision-making pro-
cesses at all levels;
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— adopt legislation so that Georgian courts proactively take into ac-
count European Court of Human Rights judgments in their de-
liberations;

— ensure that an independent person is given preference in the pro-
cess of nominating a new Public Defender (Ombudsperson) and
that this process is conducted in a transparent manner; ensure the
Office’s effective institutional independence.

The Commission will monitor Georgia’s progress to address these
priorities and report on them by the end of 2022.

Among the required work of approximation (the 35 categories) and
the Copenhagen indexes, some steps to advance in acquis are highlight-
ened. Insurance law reforms could answer to some of them (or single
aspects of them) ranging from the Free movement of goods, Competition
policy, Financial services, to above all Transport policy and Enterprise
and industrial policy until the Consumer and health protection.

Insurance law is of pivotal importance for today’s Georgia, as a coun-
try preparing to become a part of the EU, due to the high development
of this framework in other first-world countries of the EU regarding the
safety of the means of circulation, the guarantees provided to weaker par-
ties, and s a way to soften the risk in economic and financial transactions.

To sum up, over the last two decades, Georgia has pursued impressive
reforms targeted at improving its economic governance and business cli-
mate, whose environment has been deeply liberalised since the mid-2000s.

To ensure a resilient business environment, more needs to be done to
strengthen the legal framework and enforcement procedures, and step up
the enforcement of contracts. Among them the insurance contracts play a
vital role in the economy.

The spirit is high like the hopes for a future more concrete integration
that passes also through the Gordian knot of the insurance law reform:
the baton is now passed to the Georgian jurists (being them judges, rulers,
professors, or lawyers) for their comments on this work and the future
concrete implementation of the rules.
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Institutional greetings

Assoc. Prof. Dr. Tamar Zarandia

Dean of the Faculty of Law

of Ivane Javakbishvili Thilisi State University,
PhD in Law, Associate Professor

I am glad that the present work is published with the institutional
cooperation and co-organization between the Political Science Depart-
ment of the Universita degli studi della Campania Luigi Vanvitelli and
the Faculty of Law of Ivane Javakhishvili Tbilisi State University. It of-
fers an article-by-article and comparative legal commentary on the norms
regulating insurance, given in the twentieth chapter of the Civil Code of
Georgia.

It should be noted that this publication is the second product of the
fruitful cooperation between the above-mentioned partner universities.
In particular, in 2014, the Commentary on the Labour Code of Georgia
was initially published in English and presented to the public in Rome at
the Italian Parliament, and later it was translated into Georgian and its
presentation was organized at Tbilisi State University.

It is noteworthy that this commentary, based on comparative meth-
odology, despite the reforms concerning the Labour Code of Georgia
implemented in the following years, took a worthy place not only by
becoming an accessible source for foreign persons interested in Georgian
law but also by becoming a reference book for Georgian scholars and
practitioners working in the field of labour law. I am deeply convinced
that this commentary will share the success of its predecessor and will
contribute to the development of Georgian insurance law.

I would like to express my sincere gratitude to all the people whose
great efforts have laid the foundations and implemented the mentioned
project. A special thanks goes to the author of the idea of these projects,
an employee of the Department of Internationalization and Scientific
Research at our faculty, Assoc. Prof. Dr. Giorgi Amiranashvili, and the
General Editor of both commentaries, a great fan of Georgia and Geor-
gian law, our respected Italian Colleague, Prof. Dr. Andrea Borroni. I am
grateful to all the authors of the commentary who have so enthusiasti-
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cally and completely unselfishly produced a work of impressive scope
and valuable content. I am also pleased by the fact that our faculty mem-
bers, Prof. Dr. Mariam Tsiskadze, Assoc. Prof. Dr. Natalia Motsonelidze,
and Assoc. Prof. Dr. Giorgi Amiranashvili, are represented among the
authors.

Successful implementation of such a large-scale initiative is impossible
without the support of partner organizations. In this regard, I would like
to express my gratitude to the LEPL Insurance State Supervision Service
of Georgia (ISSSG), which expressed great interest in the mentioned proj-
ect and significantly contributed to its realization.

Finally, it should be noted that the project leadership had already de-
cided to start working on the Georgian translation of the present com-
mentary, which is not an easy task. I wish them success and hope that
these publications will be of great help to both researchers and practicing
lawyers and will become an integral part of the university curriculum.
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Institutional greetings

Dr. Giorgi Amiranashvili

PhD in Law, Visiting Lecturer, Senior Specialist

at the Department of Internationalization and Scientific Research,
Member of the Contemporary Private Law Institute

of the Faculty of Law of Ivane Javakhishvili Thilisi State University

I am glad that, within the framework of close and long-term coope-
ration between the Faculty of Law of Ivane Javakhishvili Thilisi State
University and the Political Science Department of the Universita degli
studi della Campania Luigi Vanvitelli, an article-by-article and compa-
rative legal commentary on the regulatory norms of insurance contracts
contained in the Civil Code of Georgia is being published.

The initiation and implementation of the idea were preceded by a
similar project completed a few years ago, which was executed by the
initiative of the same partner organizations and was dedicated to an arti-
cle-by-article comparative legal commentary of the Labour Code of Ge-
orgia.

I will never forget that extraordinary day in 2015 when this book was
presented in Rome at the Italian Parliament. This was followed by long
and time-consuming work on the Georgian translation of the commen-
tary, which was completed by its publication and the presentation at Tbi-
lisi State University in 2016.

Insurance law has been taught at Thilisi State University for many
years. I also had the honour to teach this subject to students for about
five semesters and, at the same time, to be involved in research activities
in the field of insurance law. For this opportunity, I thank my dear teacher
and senior colleague, Prof. Dr. Mariam Tsiskadze. I am glad that I also
received the opportunity to be a co-author of this commentary with my
respected Georgian and Italian colleagues.

I would like to take this opportunity to thank the General Editor of
the book, my dear friend and colleague, Prof. Dr. Andrea Borroni, for
long-term and productive cooperation. I thank each of the authors for
their selfless contributions.
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I express my sincere gratitude to my home university and faculty, and
I am especially thankful to Assoc. Prof. Dr. Tamar Zarandia, Prof. Dr.
Irma Kharshiladze and Prof. Dr. Irakli Burduli, for their encouragement
and invaluable support of any such idea or initiative.

Last but not least, I would like to extend my appreciation to the LEPL
Insurance State Supervision Service of Georgia (ISSSG) and its leadership,
especially Ms. Nino Niavadze, for their significant contribution to sup-
port this project.

Finally, I hope that this commentary will share the fortune of its pre-
decessor and become an interesting and useful source for both Georgian
and foreign scholars and practitioners working in the field of insurance. I
also believe that this book will become an integral part of the university
curriculum in the direction of teaching comparative law. And, of course,
I will look forward to our other similar initiatives and endeavours in the
near future.
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Editorial notes

Davit Onoprishvili

Chairman of Insurance State Supervision Service of Georgia
Nino Niavadze

Head of Legal Department

at Insurance State Supervision Service of Georgia

The history of insurance originates in the distant past, when the first
signs of civilization and statehood appeared, and develops in its wake. In-
surance continues to evolve, both with the diversity of insurance relation-
ships, as well as with the constant refinement of its regulatory legislation
and the introduction of best practices.

The economic development of Georgia actively promoted the reform
of the insurance system, which contributed to the establishment of insur-
ance organizations and insurance brokers, the rapid development of the
industry, and the consideration of norms regulating insurance relations in
the Civil Code of Georgia. The process of development of insurance rela-
tions in Georgia and its legal regulation covers the years 1990-1997 - the
period after gaining state independence.

Since Georgia belongs to the category of countries with a transforma-
tional economy, it is important to know the international standards that
are considered the best practices in the field of insurance.

For the Insurance State Supervision Service of Georgia, as the body
responsible for the implementation of the state policy in the field of in-
surance, it is of the utmost importance to analyze the regulatory legisla-
tion of the field and identify gaps to refine them and bring them closer
to the best international practices. The service constantly works in this
direction, issues special regulatory normative acts, and initiates legislative
changes. Also, for the service, as for the member of the management com-
mittee of the national strategy of financial education in the country, it is
important that the comments on the legislation in the field of insurance
are available to all interested individuals.

We are sure that the present comments, a thorough analysis and com-
parison of the existing legislation in the field of insurance with the legis-
lation of advanced countries in the same field will become an important
source for interested people in insurance issues and will contribute to bet-
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ter informing the public about insurance relations and would help their
implementation in practice. We believe that these comments will become
a desk book not only for researchers of this field, but also for practicing
lawyers and judges reviewing insurance disputes.

It is a big honor for the Insurance State Supervision Service of Georgia
to participate and contribute to the publication of this book.

XXXIV



I - GENERAL PROVISIONS

Article 799 - Concept

1. Under an insurance contract the insurer shall be obligated to
compensate the insured for the damages resulting from the occurrence of
an insured event, subject to the terms of the contract. If insurance involves
a firm fixed insured sum, the insurer shall be obligated to pay the insurance
amount or perform any other promised action.

2. The policyholder shall pay the insurance contribution (preminm).

3. A derivative shall not be an insurance contract. Relations arising
from derivatives shall be regulated under the Law of Georgia on Financial
Collaterals, Mutnal Setoffs and Derivatives.

ANDREA BORRONTI

Summary: 1. Introduction. 2. Definition. 3. Aleatory contract:
not gambling. 4. Historical review. 5. Common law. 5.1. United
Kingdom. 5.2. USA. 6. Scandinavian legal systems. 7. Far East legal
systems. 7.1. Japan. 7.2. China. 8. South Africa. 9. Italy. 10. The
Derivative contract is not an insurance contract. 11. Conclusion.

1. Introduction

Article 799 of the Georgian Civil Code (hereinafter, also GCC) deals
with the concept of the Insurance contract. The letter of the law does
not provide the definition, in an Aristotelian way, but it provides more a
functional/operational description of what is supposed to be the structure
of the parties’ performance.

Indeed, the Article makes something more by introducing the case
in which the autonomy of the parties pre-determined the sum due to the
insurer if a specific event takes place.



Therefore, the policyholder shall pay the insurance the premium,
the insurer will compensate the insured if some events covered by the
agreement happens.

The structure so described is the one of an aleatory contract: an
agreement that is connected with an event that is not under someone’s
control, that may or may not happen, and of which the result is uncertain.
It is a common understanding that the most common type of aleatory
contract is an insurance policy, in which an insurance company must

make payment only after a fortuitous event occurs.
Article 799 of the GCC falls within this schema.

2. Definition

In general terms, an insurance contract is commonly defined as a
bargain under which the insured agrees to pay a specified contribution,
and, in exchange, the insurer agrees to indemnify the insured against
losses! that are within the terms of the policy, but that arise from events
which are unknown and contingent when the policy is issued.?

Thus, an insurance contract is aleatory in character, since the insurer’s
obligation to perform is dependent on the random or chance occurrence
of a fortuitous event,’ and the underwriter of the risk is not supposed
to perform its promise to pay unless the insured against casualty arises.
The insurer’s payment is conditional on a contingency that may or may
not occur, and the insured’s promise to pay the premium is completely
independent of the insurer’s performance of its conditional promise.*

The numerous types of insurance, as well as their legal characteristics,
«make every attempt to provide a precise and simple definition of the
insurance contract very complex and difficult. Therefore, there is not a
universal definition of the insurance contract»’.

1 Hahn v. Oregon Physicians Service, 689 F.2d 840 (9th Cir. 1982) (the court said:
«The insurance contract involves a contractual relationship which exists when an insurer, for
consideration, agrees to reimburse an insured for loss caused by designated contingencies»).

2 U.S. v Tilleraas, 709 F.2d 1088, 12 Ed. Law Rep. 24, 73 A.L.R. Fed. 295 (6th Cir.
1983) (noting also that if the contingency never occurs, the insurer, having been paid a
premium, benefits).

3 Panizziv. State Farm Mut. Auto. Ins. Co., 386 F.2d 600 (3d Cir. 1967).

4 Jackson Nat. Life Ins. Co. v. Receconi, 1992-NMSC-019, 113 N.M. 403, 827 P.2d
118 (1992).

5 T. Dimov, Definition of Insurance Contract: De Lege Lata - De Lege Ferenda,
BALKAN SOC. SCI. REV,, 2018, cit., p. 26.

2



The legal theory defines two categories of the insurance contract:
compensation and prestation theory. The first one «outlines the aspect of
remuneration in the insurance contract regarding both the property and
the personal line of business. The latter defines the insurance contract as
an equal obligation which imposes reciprocal prestation upon parties»°.

However, both theories are based on the same understanding of the
insurance contract as being a contract which provides compensation.
Although, this trait of the contract refers only to property insurances.

3. Aleatory contract: the difference between Insurance and
gambling

Insurance contract is an aleatory contract.

In common law, an aleatory contract can be seen as a contract whose
value to either or both of the parties depends on chance or future events,
or where the monetary values of the parties’ performance are unequal.

These contracts are of two kinds.

1. When one of the parties exposes himself to lose something which
will be a profit to the other, in consideration of a sum of money
which the latter pays for the risk. Such is the contract of insurance;
the insurer takes all the risk of the sea, and the assured pays a
premium to the former for the risk which he runs’.

An insurance policy is an aleatory contract because the insurer’s
obligation to pay a loss depends on uncertain events, while the
insured must pay a fixed premium during the policy period®.
Analeatory contractbetween an insured and an insurer, who agrees
to indemnify the insured for loss caused by specified events’.

2. In the second kind, each runs a risk which is the consideration of
the engagement of the other; for example, when a person buys an

6 Ibid.

7 J. M. LiMBAUGH, Life insurance as security for a debt and the applicability of the
rule against wager contracts, in Missouri Law Review, 1999, p. 693.

8 In England a contract of life assurance in the absence of an insurable interest of
the assured in the life insured has been considered to be a wagering contract and has been
made void by the Life Assurance Act, 1774. Marine policies without insurable interest has
been made void by the Marine Insurance Act, 1906. It is believed that the Life Assurance
Act, 1774 applies also to all other policies. In respect to insurance on goods, it is submitted
that the Gaming Act, 1845 will strike down any policy, which is really a wager.

9 Moran, Galloway & Co v Uziella (1905) 2 KB 533.



annuity, he runs the risk of losing the consideration, in case of his
death soon after, but he may live so as to receive three times the
amount of the price he paid for it!°.

An insurance contract is not a wager. This statement is valid for all
kinds of insurance.

The insurance contract is aleatory depending on an uncertain event
but it is not considered a wager because it does not transfers an existing
risk!!.

In fact, if there is no risk to transfer it is not an insurance contract but
a wager not enforceable.

It is said that the insured has no insurable interest.

This means that: «[t]he insured has no such interest if the occurrence
of the event that the insurance contract covers would cause the insured no
loss of any kind»!2.

Thus, one who has no protectable interest in the insured object is not
allowed to gamble on the possibility of its destruction for reason of public
policy.

Also, in common law there is something similar to the Italian alea
normale. Indeed, the risks involved in a social or economic activity are
included in the usual path of the business. These risks are transferable
throughout insurance contracts.

This is theoretical-logical structure that distinguishes the wagering
contract from an insurance contract. Indeed, also in the insurance con-
tract is possible to see the elements of a wager. In the case of a theft insur-
ance, the policyholder bets on the fact that his car will be stolen and the
insurer on the opposite event: if the car will be stolen the policyholder
wins the bet (the irony of the destiny) and will receive the payment of the
coverage; on the other side, the winner would be the insurer that received
the fees as a stake.

The uncertainty is seen in the American system as the way to distin-
guish wager and insurance.

10 D. FArRNSWORTH, Moral Hazard in Health Insurance: Are Consumer-Directed
Plans the Answer?, in Annals Health L., 2006, pp. 317-320.

11 A. L. Corsin, Corbin on Contracts. A Comprehensive Treatise on The Rules of
Contract Law, in The Yale Journal, 1950, p. 86.

12 Ibid. These are the cases of insurance policy on the life of another party (not con-
nected by any relationship) or fire insurance policy on the house of another.



On one side a new risk is created through a bargain and there is no
exchange of performances®.

The consideration of an insurance contract is the transfer of an ex-
isting risk. If there is no insurable interest to transfer the contract is not
Insurance.

With the coming of the civil codes, the wagering contracts are more
and more drown near to the category of the aleatory contracts.

In the code Napoleon appears clear the distinction between the com-
mutative and aleatory contracts. These contracts stopped to be an under
category of the onerous contracts'.

The French code has two different definitions of aleatory contract.

The Article 1104 says: «[i]l est commutatif lorsque chacune des parties
s’engage a donner ou a faire une chose qui est regardée comme ’équivalent
de ce qu’on lui donne, ou de ce qu’on fait pour elle. Lorsque I’équivalent
consiste dans la chance de gain ou de perte pour chacune des parties, d’ apres
un événement incertain, le contrat est aléatoire».

While the Article 1964 speaks again of aleatory contract: «/l]e contrat
aleatoire est une convention réciproque dont les effets, quant aux avantages
et aux pertes, soit pour toutes les parties, soit pour 'une ou plusieurs d’entre
elles, dépendent d’un événement incertain. Tels sont: le contrat d’assuran-
ce; le prét a grosse aventure; le jeu et le pari; le contrat de rente viagere. Les
deux premiers sont régis par les lois maritimes».

This Article is, then, followed by the discipline of the gaming and
wagering contracts and of the life annuity'.

The distinction was explained by the doctrine considering the Arti-
cle 1104 related only to the non-commercial contracts while the Article
1964 refers also to the commercial ones (in fact, for example, the insur-

13 A. L. CorBiN, Corbin on Contracts. A Comprehensive Treatise on The Rules of
Contract Law, cit., p. 479.

14 For the doctrinal analysis see C. DEMoLoMBE, Cours de code Napoleon, Vol.
XXIV, A. DuranD & L. HACHETTE, Paris, 1868, p. 25.

15 Article 1964: Chapitre 1er. - Du jeu et du pari.

Article 1965: La loi n’accorde ancune action pour une dette du jen ou pour le paiement
d’un pari.

Article 1966: Les jeux propres a exercer au fait des armes, les courses a pied ou a cheval,
les courses de chariot, le jeu de paume et antres jeux de méme nature, qui tiennent a adres-
se et a Pexercice du corps, sont exceptés de la disposition précédente. Néanmoins le tribunal
peut rejeter la demande, quand la somme lui parait excessive.

Article 1967: Dans aucun cas, le perdant ne peut répéter ce qu’il a volontairement payé,
a moins qu’il n’y ait en, de la part du gagnant, dol, supercherie ou escroquerie.



ance contract was disciplined in the commerce code of the 1807 by the
Article 322 ss.)'.

The definition of the Article 1964, created considering more the eco-
nomic effects that the party will receive instead of looking to the structure
of the contract as the Article 1104 does, had more success.

The Italian codes before the unification follow the schema of the code
Napoleon and especially of the Article 1964.

The ABGB of 1811 provided expressly the discipline for the gratu-
itous aleatory contract. The Article 1267 ABGB says: «[t]he first Ital-
ian civil code of the 1865 erased the distinction between the aleatory and
commutative contracts». In fact, the Article 1102 says: «[i]n Germany the
category of the aleatory contracts had bad luck; in fact, the majority of the
pandectist was against the classification, so the codification of the BGB
does not speak of it»"".

The aleatory contract is a contract in which there is uncertainty on the
reciprocal performances of the parties.

To these contracts is not applicable the discipline of the rescission and
of the termination of the contract.

The uncertainty of the performances refers to the juridical effects that
affect the parties with regard to the an and the quantum.

To be aleatory the alea has to be essential to the contract; in other
terms, the reason that prompts parties to bind themselves consists in the
expectation of an advantage.

It is not aleatory the contract in which there a normal alea, id est a
risk that was reasonably foreseeable in every bargain by each person of
ordinary diligence.

The actual Italian legal system foresees and presupposes the aleatory
contract, but the civil code gives no definition and no discipline.

The Article 1472 states that a contract can have as object future things,
and it is null if the thing does not come in existence!®.

16 M. TROPLONG, Dei contratti aleatori, In commenti sul prestito, deposito, seques-
tro e contratti aleatori, trad. It., Antologia legale, Naples, 1879, p. 419 {f; G. R. POTHIER,
Trattato del ginoco, in Opere contenenti i trattati di diritto francese, trad. It., II ed., t. II,
Livorno, 1841, p. 297; G. BOUDRY-LACANTINERIE, Delle Obbligazioni, in Trattato teorico
pratico di diritto civile, directed by G. BOUDRY-LACANTINERIE, trad. It., Milan, s.d., pp.
17-18.

17  B. WINDSHEID, Diritto delle Pandette, trad. It. a cura di C. FADDA & P.E. BENsa,
vol. IT, Turin, 1904, p. 258, footnote 2.

18 See, ex multis, P. PERLINGERI, I negozi sui beni futuri, Naples, 1962.



This is the transplant of the Roman emptio spei in the Italian legal
system.

The Article 1472 codifies two autonomous hypotheses of sale of fu-
ture things: the emptio spei and the emptio rei speratae.

The former one is an aleatory the latter a commutative sale®.

It is easy to distinguish between the case in which a buyer will pay a
lump sum in exchange for the fish that will be caught instead of the fish
that may be caught.

Another aleatory contract is the “rendita” (derived from the Latin
reddere) or annuity, 1.d., a series of fixed-amount payments paid at regular
intervals over the period of the annuity.

The rendita can be perpetua or vitalizia®,

The rendita perpetua a party has the right to ask the other (and to the
descendants of the latter) a sum of money in change of the transfer of an
immovable or of a capital. The debtor of the sum can free himself by pay-
ing a sum based on the capitalization of the annuity and the interest (the
so-called riscatto of the Article 1866).

The rendita vitalizia is an aleatory contract by all means. In fact, the
contract has the term of the life of a party. The transfer of the immovable
can be obtained with an uncertain amount of money or annuity.

The insurance is a contract in which the insured pays a sum of money,
the premium, to the insurer that obliged himself to prevent the risk of an
event (the life of a person, a fire, a car accident etc.).

The cause of the contract is the transfer of an existing risk?!.

19 The concept of emptio spei is known also in the French doctrine (see M. Domar,
Les Loix Civiles dans leur ordre naturel, Paris, 1777, p. 167) and in the German one (see L.
ENNECCERUS, Recht der schuldverbalnisse, J. C. B. MoHR, Tubingen, vol. I1, 1958, par 101,
p- 395 and passim . GLuck, Commentario alle pandette tradotto e arricchito da copiose note e
confronti col Codice Civile del Regno d’Italia, Libro X1, titolo V, De aleatoribus, Milan, 1903).

20 A.LENER, [l rapporto di rendita perpetua, Milan, 1967.

21 About the insurance contract the peculiarity of the Louisiana legal system is point-
ed out in famous case. DiGerolamo v. Liberty Mut. Ins. Co., 364 So. 2d 939 (La. 1978) The
court discussed the requirement of an insurable interest when liability insurance was at is-
sue, in the context of a policy issued to a father on a car bought and owned by his son, who
had purchased the car a week before reaching majority. «While we are disposed to find that
in Louisiana there is no requirement of insurable interest with respect to liability insurance
[...] Nonetheless, as we have mentioned hereinabove we find it unnecessary to resolve at
this time this question of whether in Louisiana a policyholder’s insurable interest is required
as it pertains to liability insurance on an automobile. Even if there were to be a requirement
of an insurable interest for automobile liability insurance, in terms of possible (prospective)
liability there is surely such an interest present in this case».



For the peculiar aspect of the distinction with a wager, so, although
the insurer’s obligation to pay is determined by the fate, a contract of
insurance is different from a gambling contract?, since the insured will
have undergone a loss and the parties have merely disposed to allocate
the loss?.

Moreover, one purpose of insurance is to socialize risk, to spread it
across a large group, whereas an indemnity agreement is designed simply
to shift a risk from one party to another, thereby justifying the different
rules; moreover, the main purpose of the agreement containing the
indemnity provision was not to spread risk at all, but rather to transfer
a portfolio of loans; finally, unlike an insurance contract, the instant
contract was not an adhesion contract, and therefore application of the
insurance rule was inappropriate®.

For wager, characterized by the artificial creation of the risk and by
a final unilateral enrichment, a corresponding advantage is immediately
created, with a patrimonial awarding whose value is given by the
probability of the event. Yet, it does not satisty in itself the contractual
interest (as in insurance), but it has an instrumental function. The final
interest will realize only for one of the contractors. The occurrence of the
event converts an iniquity aleatory position into right and obligation and
discharges the other one. In insurance the position would be different. The
interest of the parties also realizes with the non-existence of the service
of the insurer. Indeed, insurance function finds the way to realization in
the structure of the relation. In the same sense is possible to say that the
insurance contract tends to avoid the misfortunes while the wagering
contract tends to raise the inequality that come from the misfortune.

The difference between the insurance and the wagering contract is
that in the former one party does not sustain a risk while in the latter both
parties carry the risk®.

This is theoretical-logical structure that distinguishes the wagering
contract from an insurance contract. Indeed, also in the insurance contract
is possible to see the elements of a wager. In the case of a theft insurance,

22 S. WiLListon, Williston on Contract, 1861-1963. Treatise on the law of contracts,
chapter 49:1.

23 Castleberry v. Goldome Credit Corp., 418 E3d 1267 (11th Cir. 2005).

24 Ibid.

25 G.R.POTHIER, Trattato del contratto di assicurazione, in Opere contenti I trattati
di diritto francese, trad. It., I ed., t. II, Livorno, 1841, p. 97.



the policyholder bets on the fact that his car will be stolen and the insurer
on the opposite event: if the car will be stolen the policyholder wins the bet
(the irony of the destiny) and will receive the payment of the coverage; on
the other side, the winner would be the insurer that received the fees as a
stake. The creation of a risk for a gratuitous benefit, so, the consideration
of the wagering contract while the insurance contract transfers an existing
risk?.

The uncertainty is seen in the American system as the way to distin-
guish wager and insurance. On one side a new risk is created through a
bargain and there is no exchange of performances?. The consideration
of an insurance contract is the transfer of an existing risk. If there is no
insurable interest to transfer the contract is not insurance?.

Furthermore, unlike a gambling contract, “the winner does not take
all”; the company gets in premiums from all of its insureds, it is true,
but it has to pay death or property loss claims to those suffering losses
among its total body of insureds. Moreover, the bargain is not one-sided
or unfair®.

Therefore, «[t]he unconditional and periodically recurring duty of the
insured to pay a relatively small premium to keep the policy in effect
balances the conditional promise of the insurer to pay a much larger
amount, but only if and when a loss occurs»®. In other words, an insurer
expects that losses will occur, and they may be predicted actuarially; the
cost of these expected losses is then spread through the market by charging
a premium, the amount of which is based on the insurer’s evaluation of

the risks and likely losses within that market®’.

26 See A. BORRONT, [ contratti di scommessa: osservazioni di diritto comparato, in
G. MazzE1 & J. EspaRTERO CASADO, Problematiche giuridiche e ruolo sociale dello sport -
Problematica juridica y papel social del deporte, Naples, 2014.

27 A. L. CorsiN, Corbin on contract, St. Paul Minnesota, with other re-editions
since 1962, p. 479 ff. See also, S. WiLLISTON, A treatise on the law of contracts, 4th ed.,
Rochester, 2003, 540 ff.

28 A.BORRONTI, [ contratti di scommessa: osservazioni di diritto comparato, cit.

29  Castleberry v. Goldome Credit Corp., 418 E3d 1267 (11th Cir. 2005).

30 S. Wirriston, Williston on Contract, 1861-1963. Treatise on the law of contracts,
chapter 49:1, cit.

31 Castleberry v. Goldome Credit Corp., 418 F3d 1267 (11th Cir. 2005); Washington
Physicians Service Ass’n v. Gregoire, 147 F.3d 1039 (9th Cir. 1998), as amended on denial
of reh’g and reh’g en banc, (Aug. 24, 1998) (the court, quoting Group Life & Health Ins.
Co. v. Royal Drug Co., 440 U.S. 205, 99 S. Ct. 1067, 59 L. Ed. 2d 261 (1979), said «[t]he
primary elements of an insurance contract are the spreading and underwriting of a poli-

cyholder’s risk»).



Accordingly, the features by which a contract of insurance is
distinguished from other types of contracts may be said to be: (1) the
insured’s possession of an insurable interest, or an interest in the insured
property or insured life, capable of being valued in money; (2) the
possibility, or the reasonable belief on the part of both parties, that the
insured will suffer loss through damage to or destruction of its insurable
interest by the happening of the casualty or death insured against; (3) the
insurer’s legal assumption of this risk of loss in a fixed or determinable
amount; (4) the collection, in advance or at periodicintervals in installments
from the insured and all others within the insured’s class, of a ratable
contribution known as a premium, as consideration for the insurer’s
assumption of risk; and (5) the distribution of losses by the insurer among
that large class of similar insureds by charges to the insurance fund built
up through the systematic collection of premiums paid by the members
of the insured class™.

4. Historical overview

The insurance contract, considered in its early form, was derived from

maritime law which was a part of the General Law Merchant™.

32 Cf.: Mobile Airport Authority v. HealthSTRATEGIES, Inc., 886 So.2d 773 (Ala.
2004) (in affirming summary judgment in favor of the insurer, the court said: «[t]he trial
court determined that an oral contract existed between the appellees and [the insured,]
MAA. An oral contract for insurance may exist, so long as the ‘essential terms’ of the
contract are agreed upon. The ‘essential terms’ of an insurance contract are (1) the rate
of premium, (2) the duration of the policy, (3) the nature of the risk, (4) a description of
the property or person or interest to be insured and its location, and (5) the amount of
insurance. ... The appellees assert that all of those essential elements were contained in the
application and in a ... letter sent by [a managing underwriter] to [a third party adminis-
trator]. Acceptance of MAA’s application for stop-loss insurance was clear from [the in-
surer’s] receipt of premiums; from the assignment of a policy number to MAA; and from
the letters sent ..., which used terms such as ‘coverage,” ‘mid-contract,” and ‘cancellation’
when describing the relationship with MAA»>.). Cf.: Harris v. Albrecht, 2004 UT 13, 86
P.3d 728 (Utah 2004) (the elements essential to an insurance contract include the subject
matter to be covered, the risk insured against, the amount of indemnity, the duration of
coverage and the premium).

33 W.R. Vance, Handbook on the Law of Insurance, 3rd ed. by B. M. ANDERSON,
St. Paul, Minn. West Publishing Co., 1951, p. 7.
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The Italian cities «in the early middle ages and the Lombard merchants
who came to London in the thirteenth century were the first to put the
insurance contract in its legal form»**.

In the United States, the insurance contract was introduced by the
English common law in most of the States®.

Historically, the first life insurance contract dates back to 1536 in
London along with an ocean-going marine insurance contract®.

It can be assumed that other insurance contracts, much earlier date,
were known whether written or oral. It was not until 1574 «that the
first significant step was undertaken towards the formation of some
authoritative body in London to deal with all cases of disputes between
the two parties to the insurance contracts»’.

For many years, and until 1774, when the English act was passed,
gamblers in England have issued legitimate insurance contracts®.

An early form of contract definition, used for maritime insurance in
Europe as early as 1590, is contained within a French guide on maritime
laws known as “Guidon de la Mer” whose author is unknown®. In his
definition of the maritime insurance contract, the author stated that it was
«a contract between two parties under which compensation is promised
for damages incurred in the transport of goods by sea, one party, the
insured, undertaking to be responsible for the indemnity»*.

This is deemed as the first definition of an insurance contract and
is still used in most textbooks. There is abundant evidence that the

34 S. A.SALAMA, Explanation of the Aleatory Aspect of the Insurance Contract with
Reference to Risk

Theory, in The Journal of Insurance Issues and Practices, 1979, cit., p. 62.

35 Ibid.

36 See, on this point, T. O’ DoNNELL, History of Life Insurance In Its Formative
Years, Chicago: American Conservation Company, 1936, p. 177; E. WriGHT, The Bible of
Life Insurance, Chicago, The American Conservation Company, 1932, p. 17.

37 S. A.SALAMA, Explanation of the Aleatory Aspect of the Insurance Contract with
Reference to Risk

Theory, cit., p. 64.

38 Ibid.

39 F MAaRrTIN, The History of Lloyd’s and of Marine Insurance in Great Britain,
New York, 1971, p. 41.

40 S. A. SALAMA, Explanation of the Aleatory Aspect of the Insurance Contract with
Reference to Risk

Theory, cit., p. 64.
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principles herein were practiced at the end of the seventeenth century in
Europe and England*..

5. Common law*
5.1 United Kingdom

The law provides no exhaustive definition of a contract of insurance.
Nor, because of the dynamic nature of insurance business, is it ever likely
to do so. However, the courts have provided useful guidance in the form
of descriptions of contracts of insurance. These state that the ultimate tests

41 [Ibid. The 16th and 17th centuries saw the establishment of special courts and
insurance codes. Before that era, insurance business and insurance contracts were banned
in many European countries, as were any betting contracts. Before that era, «insurance
business and insurance contracts were outlawed in many European countries, and like-
wise any wager contract». Ibid. The first statute relating to marine insurance and its con-
tracts in England «was passed in 1601. The gambling principle was acceptable in insurance
contract according to that law. With the era of licensing insurance corporations to practice
marine, life and fire insurance in the 1720s in England, many insurance acts were passed
to regulate and supervise that pecu- liar kind of business». Ibid. Almost all these codes
legalized the insurance contract as it had been practiced, assuming it to be a special kind of
wager. Those acts were more concerned with the financial strength of insurers on the one
hand, and the amount of money they had to pay to finance the government to pay off its
debts on the other. It was not until «the end of the eighteenth century that the Lloyd’s of
London with its very well developed “Register Book of Shipping”, and the insurance cor-
porations with their keen com- petition attracted a large number of risks which helped to
shift insurance from gambling to a business based on a loss averaging. However, when the
royal assent was given to an act for incorporating the members of the Lloyd’s of London
or for other insurance corporations, the parliament did not define or classify the insurance
contract». Ibid.

42 With regard to Australia, for a considerable period insurance law followed closely
the English model. An insurance policy is a legal contract between an insurance company
and a customer, and places strict obligations on both parties. In 1984 a substantial reform
was made to Australian insurance law by two pieces of legislation: the Insurance Contracts
Acr and the Insurance Act. Conceptually, a contract of insurance has been described as «a
contract upon speculation». See Carter v Boehm (1766) 3 Burr 1905; 97 ER 1162, p. 1909
(Burr), 1164 (ER); Re Commonwealth Homes & Investment Co Ltd [1943] SASR 211 p.
231. An insurance policy is a contract comprising a promise by an insurer to indemnify,
pay or provide a benefit «to a policyowner, if that policyowner suffers loss defined under
the policy, in return for the consideration of the payment by the policyowner of, or the
policyowner’s promise to pay, an amount of money, called the ‘premium’, to the insurer».
L. ENRIGHT et al., General insurance, Background Paper 14, Royal Commission into Mis-
conduct in the Banking, Superannuation, and Financial Services Industry, 2014, cit., p. 9.
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of any contract are its individual terms and conditions and the context of
the particular contract®.

Generally, there is no code of insurance law in England; rather, there
is a «patchwork of rules emanating from judicial decision, from statute,
and from Codes of Practice drafted and administrated by the insurance
industry»*.

There is no statutory definition of an insurance contract in the UK.

For the purposes of both contract law and regulation, a description of
an insurance contract which is typically employed is the one adopted by
Channell | in Prudential v Commissioners of Inland Revenue, namely a
contract whereby one party (the insurer) promises in return for a money
consideration (the premium) to pay the other party (the insured) a sum of
money or to provide him with a corresponding benefit upon the occurrence
of one or more specified events. There are several products which lie on the
margins of this description, several which are discussed in the Perimeter
Guidance of the Financial Conduct and Prudential Regulation Authorities
(PERG), together with references to the relevant case-law.

In the specific area of the maritime law, the Marine Insurance Act
1906, Section 1 states that «[a] contract of marine insurance is a contract
whereby the insurer undertakes to indemnify the assured, in a manner and
to the extent thereby agreed, against marine losses, that is to say, the losses
incident to marine adventure». The Consumer Insurance (Disclosure and
Representations) Act 2012, Section 1 defines a consumer insurance contract
as «a contract of insurance between an individual who enters into the
contract wholly or mainly for purposes unrelated to their trade, business or
profession» and a person who carries on the business of insurance®.

43 See, generally, M. SONG, Insurance contract law reform in England, in Insurance
law in China, ]J. HjaumarssoN & D. Huane, Routledge, 2015, p. 274 ff; P. MERKIN, En-
gland, in M. FONTAINE (ed.), Insurance contract law, International Association for Insur-
ance Law, 1990, p. 83 ff.

44 P MERKIN, England, cit., p. 83.

45 It is sometimes more relevant to consider what is a regulated contract of insur-
ance, whether within the mandatory scheme for regulation of insurance under EU Di-
rective (the minimum mandatory framework) or under wider protections permitted and
afforded in the national law of Member States: see e.g. the recent decision of the UK
Supreme Court in Re Digital Satellite Warranty Cover [2013] 1 WLR 605. Some forms
of Credit Default Swap appear functionally identical to insurance, but are not treated as
insurance (and are not regulated as such) There is also an important distinction drawn in
European law between insurance and reinsurance: see e.g. Universal General Insurance
Co v Group Josi Reinsurance Co SA (Case C-412/98) which has been acknowledged in
England: Agnew v Lansforsakringsbolgagens AB [2001] 1 AC 223 HL.
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Indeed, the regime of English insurance law derives largely from early
marine insurance, which represents the oldest form of insurance known
to the common law jurisdiction®.

Much of English insurance law represents basically the law of
contracts and torts applied to insurance situations. In fact, the rules
related to the formation of contract, the construction of contract terms,
the measurement of loss, the subrogation, and so far, derive from standard
principles of English law*".

The most relevant aspects of English insurance law are that the rules
are applicable only to insurance contracts.

The common feature of the «English regulatory structure is that it
is primarily concerned with regulating insurers rather than the policies
which they issue»*.

On February 12, 2015 the UK Parliament passed the Insurance Act
2015 which introduce the most significant changes to English insurance
law for at least 100 years and arguably the most significant changes ever.

The Insurance Act 2015 retains some provisions of the Marine
Insurance Act 1906, codifies some of the developments that have occurred
since 1906 and provides new legal concepts.

The key provisions are the introduction of the new duty to make a fair
presentation, the provision on warranties and similar terms risk mitigation
clauses, and insurers’ remedies for fraud®.

The Insurance Act 2015 is a default scheme for business and non-
consumer insureds. However, «as it is based on best practice and was
widely supported by the market, it is unlikely that insurers will wish to
contract out of it on a regular basis. It may however be appropriate to do
so if the risk insured is very specific or complex»*°.

In addition, the new regime provided by the reform may be probably
not appropriate for many reinsurance contracts. If the insurer wishes to

46 M. SONG, Insurance contract law reform in England, p. 274. The business of ma-
rine insurance «was firmly developed in England by as early as the sixteenth century.
Given this development of the insurance market over a considerable period of time, sub-
stantial numbers of cases have inevitably accumulated and eventually established a set of
systematic principles under English law». Ibid.

47 P. MERKIN, England, p. 85.

48  Ibid. such regulation of policy terms as does exist is for the benefit of third parties
and not assured themselves.

49 D. HerTzELL, Reforms to UK insurance law: overview of key changes, Thom-
son Reuters Practical Law, 2016. Available at https://uk.practicallaw.thomsonreuters.com.
Last visited January 5, 2022.

50 Ibid.
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contract on different terms and a term is disadvantageous to the insured,
the insurer must: (i) take sufficient steps to bring the term to the insured’s
attention; (i1) ensure that the term is clear and unambiguous®'.

5.2 USA

In the United States, in connection with what constitutes a contract
of insurance, although it has been said that whether a particular contract
constitutes a contract of insurance is generally a question of the intention
of the parties®’, insurance contracts may exist under circumstances in
which the parties never understood or intended that their agreement

would constitute a form of insurance®.
Conceptually, an insurance contract in USA is defined as a «contract
in which one party agrees to indemnify another against a predefined

category of risks in exchange for a premium»**

51 Ibid.

52 North Dakota Ins. Guar. Ass’n v. Agway, Inc., 462 N.W.2d 142 (N.D. 1990) (in an
action by a guaranty association, under a statutory mandate to provide resources when an
insurer becomes insolvent and there is a claim for which the insolvent insurer was obligated
to provide coverage, for a declaratory judgment that it need not defend a tortfeasor who was
insured by an insolvent company because, under the statute, the association is not required
to provide coverage if there is other available insurance to cover the loss or if the claim is
one for subrogation, the court rejected the tort claimant’s contention that payments it had
received from an insurance company that was its wholly owned subsidiary were not insur-
ance proceeds but were actually payments under a self-insurance plan, and thus held that
the guaranty association was not required to defend, stating: «There is ample evidentiary
support for the trial court’s finding that [insured] and [its captive insurer] intended to enter
into a contract of insurance. The conduct of the parties, both before and after occurrence
of these losses, was indicative of a typical insurance transaction. At the inception of the
transaction, [insurer] issued a standard insurance binder, and then issued a policy which has
all of the indicia of a standard insurance policy. This policy lists [insured] as the ‘insured,’
specifies payment of ‘premiums,” and provides dates of coverage, policy limits, deductibles,
loss payable, coverage, and exclusions. It also includes provisions governing subrogation,
notice of loss, and proof of loss. These documents support the trial court’s finding that this
was insurance. The parties’ conduct also was wholly consistent with an insurance contract.
[Insurer] sent [insured] an invoice for ‘Premium’ due on the policy. ... After the collapse of
the grain bins, [insured] submitted proofs of loss to [insurer]. These proofs of loss ... state
that ‘[a]t time of loss, by the above indicated policy of insurance you insured [insured]».

53 Physicians’ Defense Co v. Cooper, 188 F. 832 (C.C.N.D. Cal. 1911), aff’d, 199 E
576 (C.C.A. 9th Cir. 1912).

54 For the definition, see Legal Information Institute, Cornell Law School. Avail-
able at https://www.law.cornell.edu/wex/insurance. Last visited January 25, 2022.
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Depending on the contract, the insurer may promise to financially
protect the insured from the loss, damage, or liability stemming from
some event. An insurance contract will almost always limit the amount of

monetary protection possible.

t55 t56

An insurance policy is a contract® or agreement® that is essentially
like all other contracts,” albeit with special features. Because insurance
policies are contracts, they are governed by general principles of contract

law, except to the extent that applicable statutes or administrative

55  Pitcher v. Principal Mut. Life Ins. Co., 93 F3d 407 (7th Cir. 1996) (the court said:
«[w]e note that an insurance policy is a written contract that memorializes an agreement
or ‘meeting of the minds’ between the insurer ... and the insured. ... In exchange for the
payment of premiums by [the insured], [the insurer] agreed to cover certain medical ex-
penses ..., subject to the terms and conditions of the contract (including the pre-existing
condition clause)»); Horning Wire Corp. v. Home Indem. Co., 8 E3d 587 (7th Cir. 1993);
TNT Speed & Sport Center, Inc. v. American States Ins. Co., 114 E3d 731 (8th Cir. 1997);
Stewart v. Morosa Bros. Transp. Co., 611 E2d 778 (9th Cir. 1980); Travelers Ins. Co. .
Morrow, 645 F.2d 41 (10th Cir. 1981) (affirming a jury verdict in favor of the insurer, the
court said: «[i]n the field of insurance, the contract between the insurance company and
the insured is known as an insurance policy. Policies are generally prepared by insurance
companies and ambiguities or uncertainties are strictly construed against the company.
This rule is particularly applicable to airflight policies acquired at airports because of the
conditions under which they are sold. ... Generally, however, parties are bound by the
policy provisions under the law of contracts. The failure of an insured to read the policy
does not relieve him from its provisions»); Wright v. Director, Federal Emergency Man-
agement Agency, 913 F.2d 1566 (11th Cir. 1990).

56 Smith v. Matthews, 611 So. 2d 1377 (La. 1993) (the court used the terms “agree-
ment” and “contract” interchangeably, and said: «[a]n insurance policy is an agreement
between the parties and should be interpreted by using ordinary contract principles. If
the language in an insurance contract is clear and unambiguous, the agreement must be
enforced as written. ... However, any ambiguous provisions in an insurance contract must
be construed in favor of coverage to the insured and against the insurer who issued the
policy».)

Auto-Owners Ins. Co. v. Harrington, 455 Mich. 377, 565 N.W.2d 839 (1997) (using
the terms “agreement,” “contract” and “policy” as synonymous, the court said: «[r]eso-
lution of the matter before us turns on our interpretation and application of the insurance
contract and, specifically, on our interpretation of the ‘expected or intended’ language in
the intentional-act exclusion at issue. An insurance policy is an agreement between parties
that a court interprets ‘much the same as any other contract’ to best effectuate the intent of
the parties and the clear, unambiguous language of the policy. ... To do so, the court looks

to the contract as a whole and gives meaning to all its terms».)
57  Prestige Cas. Co. v. Michigan Mut. Ins. Co., 99 E3d 1340, 1996 FED App. 0347P
(6th Cir. 1996).
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regulations provide to the contrary or otherwise in contravention of a
state’s public policy®.

Thus, the essential elements of a contract, including mutual assent
between the insurer and the insured, as well as consideration for the
promises of the parties, must be present.*

Like other contracts, insurance policies will generally be enforced
according to their terms®, with the respective rights and obligations of
the parties determined by the insurance contract’s terms®'.

Thus, the parties may contract for any lawful coverage, and insurers,
no less than other contracting parties, may limit the risks they agree
to cover and the liability they assume, or may impose restrictions and
conditions on their obligations under the policies they issue as long as
these are not inconsistent with public policy, statute, or regulation®.

6. Scandinavian legal systems

The first Danish law on insurance contracts dates to the end of 17t
century, when concluding an insurance contract was becoming a common
feature®.

The most important provision is the Danish Insurance Contracts
Act (1930), which is a result of Nordic cooperation®. In particular, the
most of the Act’s provisions are aimed at protecting insureds against the
dominant position of insurers. In order to afford such protection, «<many

58 Bank of the West v. Superior Court, 2 Cal. 4th 1254, 10 Cal. Rptr. 2d 538, 833 P.2d
545 (1992) (the court said: “While insurance contracts have special features, they are still
contracts to which the ordinary rules of contractual interpretation apply.”).

59  Allstate Ins. Co. v. McKenzie, 246 F.2d 151 (5th Cir. 1957).

60 Canal Ins. Co. v. Ashmore, 126 E3d 1083 (8th Cir. 1997).

61 Farmers Alliance Mut. Ins. Co. v. Bakke, 619 F.2d 885 (10th Cir. 1980) (to the
effect that an insurer’s obligation is contractual and is determined by the policy’s terms).

62 Farmers Alliance Mut. Ins. Co. v. Bakke, 619 E2d 885 (10th Cir. 1980) (in deter-
mining public policy as it applies to exclusions under an insurance policy, the question is
whether the exclusion conflicts with the express language of the insurance statutes or the
legislative intent underlying them).

63 P.LyNGs@, Denmark, in M. FONTAINE (ed.), Insurance contract law, International
Association for Insurance Law, 1990, p. 63. The first Danish insurance company, which
was interested exclusively in marine insurance, was founded in 1726.

64 Ibid. In fact, «the corresponding parliamentary Acts in Finland, Norway and
Sweden essentially have the same contents as the Danish Act».
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of the provisions are phrased so that deviation to the detriment of the
insured is not allowed»®.

The Danish Insurance Contracts Act provides rules for the
relationship between the insurer and the policyholder. However, «[e]
ven though the Act does not apply to reinsurance companies, it is
applied by analogy together with general contract law. The Danish
Insurance Mediation Act implements the EU Directive on Insurance
Distribution (Directive 2006/97 on Insurance Distribution recast)
and regulates insurance brokers and others distributing insurance
commercially»*.

Regarding Sweden, it must be underlined that there is no definition
of insurance contract in Swedish national law. In addition, there is no
specific form for insurance contracts®.

The most important piece of legislation on insurance contracts
in Sweden is the Swedish Insurance Contracts Act, which primarily
regulates the relationship between insurer, policyholder and insured®.

This Act applies to all categories of insurance contracts with the
exception of reinsurance contracts®.

The law is applicable to consumers’ insurance, business insurance
and insurance of a person (such as life, accident and sickness insurance).
It applies to both individual and group insurance and to collectively
agreed insurance’.

65 Ibid.

66 P. ScumrtH, Denmark, in Insurance & Reinsurance, Chambers Global Practice
Guide, 2020, p. 3.

67 DP. LinpmARk & C. M. Roos, Sweden, in M. FONTAINE (ed.), Insurance contract
law, International Association for Insurance Law, 1990, p. 263 ff.

68 Ibid. Contracts, in fact, maybe «agreed upon in writing or orally, e.g. on the tele-
phone and a contract is binding when the insurer has received acceptance». [bid.

69 Ibid. However, the ICA distinguishes between various types of insurance
policies, which are regulated differently; non-life consumer insurance, personal insur-
ance, corporate insurance, group non-life insurance, group personal insurance, col-
lective agreement-based non-life insurance and collective agreement-based personal
insurance.

70 Ibid. In general, the law is mandatory, which means that any insurance clauses
less favourable for the consumer than those set forth in the Act will not be applicable. A
freedom of contract applies primarily to business insurance.

18



Under the Finnish civil law insurance contract in the field of
voluntary insurance is based on an agreement/contract between the
insurance company and the policyholder. After the conclusion of the
insurance contract the insurance company is to transfer the insurance
policy to the policy holder.

In the Finnish Insurance Contract Act (543/1994), there is no
definition of an insurance contract’?. The Act provides that (i) insurance
of the person refers to insurance policies issued to insure natural persons;
(11) non-life insurance refers to insurance policies which indemnify the
insured against losses arising from property damage, losses sustained
under liability for damages, and other financial losses™.

The writing of insurance contracts in Norway is regulated by the
Norwegian Insurance Contract Act which sets out rights and duties for
both the insurer and the insured.

71 H. HoNKA, Finland, in M. FONTAINE (ed.), Insurance contract law, Internation-
al Association for Insurance Law, 1990, p. 116 ff. The insurance policy document should
contain the most relevant points of the insurance contract and terms of the policy and
all other requirements stipulated in the Finnish Insurance Contract Act. An insurance
contract is considered valid through an offer-response mechanism under the Finnish
civil law.

72 Ibid. However, despite the absence of a definition in law, insurance activity is
defined by practitioners and legal literature as having the following characteristics: (i) the
risk must be uncertain (not inevitable); (ii) the risk must involve potential economic dam-
age (therefore meaning that the insurable interest can be expressed in terms of money);
(1ii) there must be a correspondence between the risk and the premium; (iv) the risk must
be divided between a large number of policyholders; (v) the insurer and the policyholder
must be separate entities.

73 Ibid. However, despite the absence of a definition in law, insurance activity is
defined by practitioners and legal literature as having the following characteristics: (i) the
risk must be uncertain (not inevitable); (i) the risk must involve potential economic dam-
age (therefore meaning that the insurable interest can be expressed in terms of money);
(iii) there must be a correspondence between the risk and the premium; (iv) the risk must
be divided between a large number of policyholders; (v) the insurer and the policyholder
must be separate entities.

19



7. Far East Legal systems’
7.1 Japan

Insurance business in Japan is regulated under the Insurance Business
Act (IBA)”, whereby the Financial Services Agency (FSA) takes the main
role as the insurance regulator”.

Under the IBA, the Japanese Prime Minister (PM), who has the
authority to supervise the entities or persons that conduct insurance
business and related business in Japan, delegates most of his or her
authority (excluding certain important powers such as granting or
canceling insurance business licences) to the Commissioner of the FSA.
The Commissioner further delegates a part of his or her authority to the
directors of the Local Finance Bureau of the Ministry of Finance (LFB)”.

There are two regulatory regimes that exist for insurance under
Japanese law: the Insurance Act, that governs insurance contracts, and
the IBA, which addresses the regulation of insurance business operators”.

74 In South Korea, in brief, an insurance product is defined as a contract that pro-
vides the payment of money and other benefits to the insured on the occurrence of a
contingency for the purpose of guaranteeing risk, and in exchange for consideration. S.
Kyu Yana, South Korea, in M. FONTAINE (ed.), Insurance contract law, International As-
sociation for Insurance Law, 1990, p. 181 ff.

All contracts of insurance and reinsurance are regulated. The primary law regulating
insurance and reinsurance contracts is the Insurance Business Law (IBL). Certain insur-
ance products are regulated by special laws. For example, takaful (that is, a sharia-com-
pliant method of providing insurance) does not exist in South Korea but there are co-op-
eratives or mutuals similar to takaful. The co-operatives or mutuals established under
a special law are not regulated as insurance. See, generally, J. AuN et al., Insurance and
reinsurance in South Korea: overview, Thomson Reuters, 2021.

Reinsurance is treated as a category of non-life insurance and is defined as a contract
through which an insurer transfers to another insurer all or part of the liabilities it bears
under an insurance contract it has underwritten. Ibid.

75  Insurance Business Act, Act No. 105 of June 7, 1995. Available at https://www.fsa.
go.jp/common/law/ins01.pdf. Last visited January 28, 2022.

76 K. YOSHIKAWA, Japan,in M. FONTAINE (ed.), Insurance contract law, Internation-
al Association for Insurance Law, 1990, p. 139 ff.

77 Ibid.

78 S. OcHial, S. TakaHasHI, R. TAKEDA, Japan: the insurance concept in the Insur-
ance Act and the Insurance Business Act, Research handbook on international insurance
law and regulation, p. 747 ff.
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Conceptually, the ‘insurance contract’ under the Insurance Act is
significant in that it defines the applicability of the Act to contractual
insurance arrangements. In respect of the IBA, «‘insurance’, rather than
‘insurance contract’, is the concept used in determining the application of
the insurance supervision and regulatory regime»”.

The Insurance Act defines an ‘insurance contract’ as «a contract,
irrespective of whether it is named as an insurance contract, mutual aid
contract or otherwise, under which one party promises to give a property
benefit (limited to a money payment in the case of a life insurance contract
or accident and/or disease insurance contract; each an ‘Insurance Benefit’)
on the condition that one of the events specified in the contract occurs,
and the opposite party promises to pay an insurance premium (including
a mutual aid contribution) as being commensurate with the possibility of
occurrence of the prescribed events»*.

Specifically, Japanese insurance law takes a prescriptive approach
to insurance contract arrangements and at the heart of the regime a
substantial number of unilaterally mandatory clauses are required under
the provisions of the law®!.

79 Ibid. These two concepts, particularly, «<have different purposes and the insurance
concept under the former Act does not necessarily coincide with that under the latter Act
(that is to say, there is a conceptual relativity due to the differences in the legislative pur-
poses). For this reason, although it may be meaningful to consider how the two concepts
overlap in meaning and in practical application, it is the authors’ position that they should
be independently defined». Ibid.

80 Article 2, item 1 of the Insurance Act. Note that «<when a contract does not fall
within the definition of an insurance contract, the contract itself is construed as being
effective but the Insurance Act does not apply directly to it; however, it is the author’s
view that in such a case there is a possibility that a contract which has many features
similar to the insurance concept described herein should be subject to the regulations
under the Insurance Act mutatis mutandis». S. OcHiaL S. TakaHAsHI, R. TAKEDA,
Japan: the insurance concept in the Insurance Act and the Insurance Business Act, cit.,
p. 752.

81 K. YOSHIKAWA, Japan, cit., p. 141.
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The term ‘unilaterally mandatory clause’ «<means a contractual clause
that is required by law and any contractual stipulation that is inconsistent
with that clause and is unfavorable to any of the policyholder, insured
or insurance claim recipient (each a ‘Policyholder’ and collectively, the
‘Policyholders’) will be unenforceable»®.

Life insurers and non-life insurers are both regulated by the Insurance
Business Act. Reinsurers are regulated in the same way as nonlife insurers.
Engaging in the underwriting of life insurance and non-life insurance
entails obtaining from the regulatory authorities a life insurance business
license and a non-life insurance business license, respectively. Companies
may not run both businesses concurrently®.

7.2 China

Chinese legislation dates back to October 1, 2009%.

In the first Article of the said law it is clearly stated that this «[lJaw is
formulated for the purposes of regulating insurance activities, protecting
the legal rights and interests of the parties involved, strengthening
supervision and administration over the insurance industry, safeguarding
social and economic order and public interests, and promoting sound
development of insurance operations». And that «[f]or the purposes of
this Law, “insurance” refers to commercial insurance whereby a policy
holder, in accordance with the contract, pays insurance premiums
to the insurer, and the insurer bears an obligation to pay the policy
holder indemnities against property loss caused by the occurrence of
a contingent event as agreed upon in the contract, or pay insurance
benefits when the insured dies, is injured or disabled, suffers illness or

82 S. OcHial, S. TakaHasHI, R. TAKEDA, Japan: the insurance concept in the In-
surance Act and the Insurance Business Act, cit., p. 752-753. Thus, «the Insurance Act
explicitly provides that any provision of an insurance contract that is less favorable to the
Policyholders than is provided for by the unilaterally mandatory clauses shall be unen-
forceable and the court will accordingly give effect to the contract as if the missing unilat-
erally mandatory clause had been included». 7bid.

83 K. YOSHIKAWA, Japan, cit., pp. 141-142.

84  Order of the President of the People’s Republic of China No. 11, The Insurance
Law of the People’s Republic of China, revised and adopted at the 7th Meeting of the
Standing Committee of the Eleventh National People’s Congress of the People’s Republic
of China on February 28, 2009, is hereby promulgated and shall go into effect as of Oc-
tober 1, 2009.
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reaches the age limit, time limit or any other condition agreed upon in the
contract». (Article 2)

Pursuant to the law, an insurance contract is defined as an agreement
in which an applicant and an insurer set out their respective rights and
obligations under the insurance policy. The term applicant refers to the
party that concludes the insurance contract with the insurer and who
must pay the premium in accordance with the contract. The term insurer
refers to the insurance company that concludes the insurance contract
with the applicant and that is liable for paying insurance indemnities in
accordance with the contract®.

The Law insurance divides contracts into two classes, namely personal
insurance contracts and property insurance contracts®.

An insurance contract is formed when an insurance applicant applies
for insurance and the insurer accepts the application. The insurer then
issues to the insurance applicant an insurance policy or any other insurance
certificate in a timely manner®.

The insurance applicant and the insurer may agree upon other
particulars related to insurance in the insurance contract.

In concluding an insurance contract, the applicant has a duty of
honest disclosure when the insurer enquires about the subject insured or
relevant circumstances concerning the insured. The insurer «shall have
the right to rescind the insurance contract if the applicant intentionally
or with gross negligence fails to perform his or her duty of honest
disclosure, to the extent that the failure materially affects the insurer’s

85 Chapter II, named “Insurance Contracts”, Section 1, General Provisions, the arti-
cle 10. An insurance contract «is an agreement whereby the rights and obligations pertain-
ing to insurance are specified and agreed by the policy holder and the insurer and a policy
holder is a party who enters into an insurance contract with an insurer and is obligated
to pay premiums under the insurance contract. An insurer means an insurance compa-
ny which enters into an insurance contract with a policy holder and is obligated to pay
indemnity or insurance benefits under the insurance contract». In addition, in «making
insurance contracts, applicants and insurers shall follow the principles of fairness, mutual
benefits, unanimity through negotiation and voluntariness, and may not harm the inter-
ests of the social public. With the exception of those that must be insured as provided by
laws and administrative regulations, insurance companies and other units may not force
others entering into insurance contracts». Article 11.

86 M. SonG & Y YANG, Introduction to Chinese insurance law, in J. HJALMARSSON &
D. HuaNG, Insurance law in China, 2015, Routledge, pp. 13-14.

87 Ibid.
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decision on whether to provide the insurance or whether to increase the
premium rate»*.

It is important to note that, however, if an insurer enters into an
insurance contract with an applicant knowing that the latter has failed to
disclose a material fact, the insurer is not entitled to rescind the contract,
and if an insured incident occurs, the insurer shall bear the insurance
liability®.

Considering those clauses in the insurance contract, that exempt the
insurer from liability, the insurer must give the applicant all the required
warning about those clauses in the insurance application form, the
insurance policy or any other insurance certificate, and expressly explain
the contents of those clauses to the applicant in writing or orally®.

8. South Africa

In South African law, there is no insurance contract law as such.
The principles that govern the insurance contracts are the same which
are applicable to all contracts. Those principles are based upon Roman-
Dutch law, but have been influenced also by English law".

88 Z.Hao et al., The Insurance and Reinsurance Law Review: China, in The Law
Reviews, 2021. Available at https://thelawreviews.co.uk/title/the-insurance-and-reinsur-
ance-law-review/china. Last visited February 2, 2022. Invoking the right of rescission re-
verses any insurance liability that was assumed for insured incidents that occurred prior to
the rescission of the contract, entitling the insurer to those benefits that had already been
paid out. However, «there is one minor distinction to be made between failing to disclose
material facts as a result of gross negligence versus intentionally failing to disclose. If an
applicant fails in the duty to disclose out of gross negligence, and this affects the insurer’s
pricing or provision of the policy, the insurer shall, with respect to the incidents occurring
prior to the rescission of the contract, bear no insurance liability, but shall return the paid
premiums». In addition, in the cases in which «an applicant intentionally fails to disclose a
fact, however, the applicant is not entitled to a refund of the policy premium in the event
of its rescission».

89 Ibid.

90 Ibid. If the insurer fails to give a warning or explicit explanation thereof, «those
exemption clauses shall not be effective. Notably, the PRC Civil Code, which came into
effect on 1 January 2021, brings about some changes regarding the validity of standard
clauses. Article 496 of the PRC Civil Code provides that apart from standard terms that
exempt or reduce the insurer’s liability, other standard terms that the insurer provided
to the applicant but failed to conclude in line with its duty of utmost good faith and that
carry a significant interest for the other party will also not be effective».

91 M. F. B. REINECKE «& J. P. VAN NIEKERK, South Africa, in M. FONTAINE (ed.), In-
surance contract law, International Association for Insurance Law, 1990, p. 162.
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An insurance contract «is a reciprocal contract between an insurer and
an insured in terms of which the insurer undertakes to pay the insured
an amount of money or its equivalent, in exchange for payment of a
monetary premium, should the risk, borne by the insurer on behalf of the
insured, materialise by the happening of an event in which the insured has
an interest»",

The South African law of insurance is primarily regulated by Roman-
Dutch common law and authority for this can be found in Mutual &
Federal Insurance Co Ltd v Oudtshoorn Municipality 1985 1 SA 419 (A).
However, due to the way that the South African legal system developed
English law has influenced the development of our law of insurance. For
example, the doctrine of subrogation has been adopted into our law from
English law®.

There are a number of statutes which are relevant to insurance. The
most important are the Long-term Insurance Act 52 of 1998 and the
Short-term Insurance Act 53 of 1998. Although these Acts are mainly of
an administrative nature in that they regulate and control the insurance
industry, they also contain provisions which apply to the insurance
contract and provide a measure of protection to consumers”.

The law, in particular, recognizes two types of insurance contracts,
which are the indemnity insurance and the non-indemnity insurance.
The basic- difference between these two types of insurance contracts is
that with indemnity insurance the number of damages claimed is directly
proportional to the loss suffered or the amount of the insurance where it is
less than the loss suffered. On the contrary, in the case of non-indemnity
insurance, the loss suffered and the amount paid by the insurer are not
proportionate®.

92 J. C. NaGeL et al., Business Law, in Commercial Law, 2 ed, Butterworths:
Durban, 2000, czz., p. 196.

93 M. E B. REINECKE & ]. P. VAN NIEKERK, South Africa, cit., p. 162 ff.

94 Ibid.

95 ]. C. NAGEL et al., Business Law, in Commercial Law, cit., pp. 196-197. Specifi-
cally, in indemnity insurance the insurer undertakes to make good the damage the insured
suffers through the occurrence of the event insured against. The amount that the insured
can receive from the insurer cannot exceed the actual amount of damages incurred. In
non-indemnity insurance the insurer undertakes to pay the insured or the beneficiary a
fixed sum of money if the event insured against takes place.
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Regarding the conclusion of a contract, the general requirements are
consensus, contractual capacity, legality, physical possibility and formalities.

In addition, the parties must reach an agreement on the essentialia
(essential elements) of the insurance contract®.

These essentialia are the insurable interest, the risk which is passed to
the insurer, the cover which is provided, the premium which is payable by
the insured and the term for which the insurance is valid”.

9. Italy

The birth of insurance, which replaces archaic forms of negotiation
representing the first embryonic figures of risk negotiation®, is commonly
traced back to the fourteenth century, an era in which trafficking becomes
more and more intense and risky and one realizes that risk, like any other
legally relevant asset, can itself be the object of exchanges, business and
profit. It is then the birth of insurance companies that professionally
deal with taking risks which determines the stabilization of increasingly
elaborate negotiation models which, progressively, leave the sector of
uncertainties connected to the possible damages deriving from economic
activities to also embrace types of non-professional risks, belonging to
subjects unrelated to the production of goods or services and reconnected
to normal life events, whether they are positive or negative”.

In this sense, it is not necessary to consider that the “risk” deduced
within an insurance contract necessarily concerns a life event that is
certainly negative but may have as its object all those future eventualities

96 M. E. B. REINECKE & ]. P. VAN NIEKERK, South Africa, cit., p. 163.

97 Ibid.

98 Think of the fenus naunticum from the Roman era. Think, again, of the more
embryonic forms of mutual aid with which the damage suffered by a member of the
same was shared within a certain community. On this point, see G. D1 GIANDOMENI-
co, La qualificazione ginridica del contratto di assicurazione, G. D1 GIANDOMENICO
& D. Riccro, I Contratti speciali. I contratti aleatori, in Tratt. dir. priv. Bessone, Turin,
2005, pp. 49-52; see also M. RosseTT1, I/ diritto delle assicurazioni, Padova, 2011, pp.
1-40.

99  C. VIVANTE, Trattato di diritto commerciale, IV, Milan, 1916, p. 418 {f; V. PORrRr,
Lo sviluppo delle imprese assicuratrici in Italia nei rami elementari, en Aa. Vv., Lo svi-
luppo e il regime delle assicurazioni in Italia, Turin, 1928, p. 70.
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which, placing the policyholder in front of a new reality, they require him
to change his habits!®.

The insurance contract, in Italy, is mainly regulated by Articles 1882—
1932 of the Italian Civil Code along with the Legislative Decree 209 of
7 September 2005 (the Code of Private Insurance Companies) and the
regulations of the Italian Insurance Supervisory Authority (IVASS)!°'.

100 G. Bertt DE MaRINts, La disciplina del contratto assicurazione in Italia: Profili di
attnalita, in Actualidad Juridica Iberoamericana, 2016, pp. 178-179. Think, for example, of the
life insurance contract for the case of survival which obliges the insurance company to pay a
capital or an annuity in the event that the insured survives to a certain date. The future event
is, in this case, the survival of the individual which, despite being a desirable eventuality and
anything but negative, however, exposes the policyholder to new challenges (old age, diseases
related to aging, lower income resulting from the cessation of work, the greater availability of
free time, etc.) which make it appropriate to download this “risk” on a third party. Ibid.

101 The first complete “modern” regulation of insurance contracts can be found, in fact, in
the Commercial Code of 1865 which, in Articles 466 ff. regulated this negotiating figure while still
taking it into consideration under the exclusive profile of non-life insurance, calibrating it, more-
over, on the issues relating to the risks inherent in maritime trade which, at that time, represented
the main means of distributing goods. See, for an overview of the Italian doctrine, M. RosseTTI,
1l diritro delle assicuraziont, vol. I, Limpresa di assicurazione. Il contratto di assicurazione in gene-
rale, Padova, 2011; G. ALpa, (a cura di), Le assicurazioni private, in Giur. sist. civ. comm. Bigiavi,
Turin, 2006; G. VoLPE PutzoLu, Lassicurazione, in Trattato Rescigno, Turin, 1985; G. FANELLI,
Le assicurazioni, in Trattato Cicu-Messineo, Milan, 1973; A. DoNaTi, Trattato del diritto delle
assicurazioni private, 11 e 111, Milan, 1954 and 1956; A. ANTONUCCL, Lassicurazione fra impresa
e contratto, Bari, 1994; G. BAVETTA, voce Impresa di assicurazione, in Enc. del dir., XX, Milan,
1970, p. 624 ff; E. BOTTIGLIERL, voce Impresa di assicurazione, in Dig. disc. priv., sez. comm.,
VI, Torino, UTET, 1992, pp. 155 ff; L. BuTTARO, voce Assicurazioni in generale, in Enc. del dir,
III, Milan, 1958, p. 427 {f; R. A. CarOTOSTI, voce Assicurazioni private e imprese assicurative
(Diritto comunitario), in Noviss. dig. it., Appendice, Turin, 1980, pp. 506 ff; a. Donari, Trattato
di diritto delle assicurazioni private, I, Milan, 1952.; A. Donat1 & G. Vorre Purzoru, Manuale
di diritto delle assicurazioni private, 8* ed., Milan, 2006; G. FANELLL, voce Assicurazione, 11 Assi-
curazione contro i danni, in Enc ginr., I1I, Rome, 1988; F. GARRT, voce Impresa di assicurazione,
IT (Diritto amministrativo), in Enc. giur., XVI, Rome, 1988; N. GASPERONTI, voce Assicurazione,
111, Assicurazione sulla vita, in Enc. ginr., III, Rome, 1988; C. GIANNATTASIO, voce Impresa di
assicurazione (Parte generale), in Noviss. dig. it., Appendice, Turin, 1983, pp. 29 ff; A. La TORRE,
Diritto delle assicurazioni, 1, La disciplina ginridica dell’attivita assicurativa, Milan, 1987; G. Le-
ONE & C. DE GASPERIS, Le assicurazioni private nella giurisprudenza, in Raccolta sistematica di
ginrisprudenza commentata diretta da M. Rotondi, Padova, 1975; L. Mossa, Sistema del contratto
di assicurazione nel libro delle obbligazioni del codice civile, in Assicurazioni, 1942, 1, pp. 185 ff; L.
Mossa, Impresa e contratto di assicurazione nelle vicendevoli relazioni, in Assicurazioni, 1953, 1,
pp- 141 ff; V. SALANDRA, Dell’assicurazione, in Commentario del codice civile a cura di A. Scialoja
e G. Branca, Libro IV, Delle obbligazioni (artt. 1861-1932), 3* ed., Bologna-Roma, 1966, sub artt.
1882 ff, pp. 172 ff; G. Vorre Purzovru, Lassicurazione, in Trattato di diritto privato diretto da P.
Rescigno, X111, Turin, 1985, pp. 55 f; G. VoLpE PutzoLu, Le assicurazioni. Produzione e distri-
buzione (problemi giuridici), Bologna, 1992; G. VoLrE PutzoLru, L'evoluzione della legislazione
in materia di assicurazioni, in S. AMOROSINO, L. DESIDERIO (a cura di), /] nuovo codice delle
assicurazioni, commento sistematico, Milan, 2006, p. 3; P. Corrias, I/ contratto di assicurazione:
profili funzionali e strutturali, Naples, 2016.
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The regulatory evolution relating to the insurance contract has led
it to place itself in the context of civil laws which, at present, support a
general discipline of this form of negotiation abstractly referable to both
non-life and life insurance (Articles 1882 - 1903), sections specifically
dedicated to the regulation of non-life policies (Articles 1904 - 1918) and
life insurance (Articles 1919 - 1927)'%2,

The life and non-life insurance sectors are respectively regulated under
Articles 1882!'% and following and Articles 1917'* and following of the
Civil Code even if the parties can modify the policy’s clauses by means
of their contractual autonomy, even if, since the insurers are deemed to
be in a stronger position than the insured, the insurance companies are

102 G. Berti DE MARINIS, La disciplina del contratto assicurazione in Italia: Profili
di attualita, cit., p. 181.

103 Article 1882 provides definitions for an insurance contract against damages and
also life insurance contracts.

104 Article 1917 provides the definition for civil liability insurance contracts, un-
der which an insurer is paid a premium to hold the insured harmless, where the insured
must pay a third party for a liability covered under the policy. In particular «[i]n liability
insurance the insurer is bound to indemnify the insured for the damages which the latter
must pay to a third party as a result of the events occurred during the period of insurance
and depending on the liability provided by the contract>. On 6 May 2016 ruling 9140, the
united sections of the Italian Supreme Court of Cassation issued a long-awaited judgment
on the validity and enforceability of claims-made clauses in liability insurance. The judg-
ment is of particular relevance in the area of Professional Indemnity, where insurance was
made mandatory for professional activities in 2013. The legitimacy of the claims-made
clause has been a frequent topic of discussion in the last 20 years, mainly because the Ital-
ian Civil Code provides for a liability insurance system clearly based on the occurrence
principle. See A. BorRRONT, Clausola claims made: circolazione parziale di un modello nel-
la responsabilita civile italiana, in lanus, Diritto e Finanza, Rivista di Studi Giuridici, 2014,
pp. 121-147; see also N. SpapaFORA & D. Scarea, Clausola claims made e disciplina del
consumo (commento a margine della sentenza Cass. 6 maggio 2016, n. 9140), in dirittoban-
cario.it, 2016. In short, «claims-made means, for the insurance industry, avoidance of the
‘long tail’. That is why, in the Italian market, it is nowadays quite impossible to find any
offer of occurrence-based professional liability policies. More uncertain are the effective
benefits for the insured of claims-made coverage. Very often, commentators who are in
favour of this second policy model remark that the claims-made policy provides insured
parties with immediate coverage for all past, present and future claims-made during the
policy period; insurance need not have been in place when the wrongful act or damage
occurred». F. DELFINI, Claims-Made Insurance Policies in Italy: The Domestic Story and
Suggestions from the UK, Canada and Australia, in The Italian Law journal, cit., 2018,
pp. 118-119.
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subject to some limitations relating to the approval of specific clauses,
information to be disclosed!®.

What stands out to the interpreter’s attention is, despite the
subsequent breakdown into insurance branches, the unitary definition
of an insurance contract which art. 1882 of the Italian Civil Code!®
qualifies as the contract by which the insurer, upon payment of a
premium, undertakes to reclaim the insured, within the agreed limits,
for the damage caused to it by an accident, or to pay a capital or an
annuity upon the occurrence of an event pertaining to human life!®”.
A unity of the definition that is reflected on the equally inseparable
link between the insurance contract and the insurance business such
that the former cannot possibly be read separately from the overall
operation carried out by the insurer and aimed at neutralizing the
risk!®.

The ratio legis of Article 1882 is based on the following mechanism:
the policyholder transfers the economic risk (the hazard) of a given
event to the insurer, who is able to bear this risk because the calculation
of probabilities allows him to divide among others insured the risk itself
and also to obtain an economic advantage. Thus, against the payment

105 A. Borront, Clausola claims made: circolazione parziale di un modello nella
responsabilita civile italiana, cit., p. 121 ff.

106  On this poin, inter alia, L. BUTTARO, Assicurazione in generale, cit.; Id, Assicu-
razione sulla vita, in Aa. Vv., Enciclopedia del diritto, Milan, 1958, pp. 611 ss.; T. Asca-
RELLI, Sul concetto unitario del contratto di assicurazione, cit., pp. 408 ss. S. LANDINI,
Art. 1882, in AA. Vv., Dei singoli contratti, D. VALENTINO, Turin, 2011, p. 39, which,
while highlighting the existing differences between life insurance and non-life insurance,
states that even taking into account the evolution of life insurance, it seems difficult to
deny unity, from a causal point of view to the phenomenon of insurance considered as
well as in life insurance there is in any case the assumption of a demographic risk by the
insurer.

107 E Peccenini, Dell’assicurazione, in Comm. cod. civ. Scialoja e Branca, Bolo-
gna-Rome, 2011, pp. 1-13.

108  G. BerTi DE MARINTS, La disciplina del contratto assicurazione in Italia: Pro-
fili di attualita, cit., 181. See also C. F. GiaMpAOLINO, Le assicurazioni, Turin, 2011, p.
169. The author states that the insurance contract is stipulated only in connection with
the insurance business. On this level, the relationship is in fact considered not individ-
ually, but in connection with the overall operation carried out by the insurer through
the use of a particular technical procedure based on the application of the calculation of
probabilities.
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of a modest sum, the insured is entitled, if that risk materializes, to a
large indemnity'®.

What emerges from the provisions of the code that, in general, deal
with insurance contracts is, therefore, the image of a causally unitary
random case — albeit divided into life insurance and non-life insurance —
through which the policyholder pays a premium to acquire the security
of canceling or reducing an uncertain future risk''°.

10. The Derivative contract is not an insurance contract

The last amendments to the Civil code introduced a third comma:
«[a] derivative shall not be an insurance contract. Relations arising from
derivatives shall be regulated under the Law of Georgia on Financial
Collaterals, Mutual Setoffs and Derivatives».

The specification is not surprising, and it is only answering to
systematic needs: it conveys information to the reader on where to find

109 A. BRACCIODIETA, I] contratto di assicurazione (Disposizioni generali), in Cod.
civ. Commentario Schlesinger, Milan, 2012, pp. 23-25. Art. 165 d.lgs. 209 7/9/2005 (rule
of coordination between Civil Code and Code of Private Insurance): The Civil Code still
applies for insurance contracts [where not derogated by the Code of Private Insurances ].

See Art. 1882 Civil Code: Insurance is the contract with which an insurer (in exchange
of the payment of a certain premium) obliged himself: 1) to pay an indemnity to the in-
sured equivalent to the damage caused by an accident; 2) to pay an income or a capital if
a life-related event occurs.

It is considered to be an “upon payment” and synallagmatic contract: in fact, this as-
sumption has to be clarified. Insurance is considered by a large part of the doctrine to be
a synallagmatic contract even if it is at the same time an aleatory contract, we can also say
that it has a synallagmatic element with reference to the genetic moment where the insurer
assumes the duty to cover and even if the insured event will never occur.

There is no legal definition of an insurance contract in the Insurance Code, neither
in France. However, it commonly refers to an agreement where one party (the insurer),
agrees to provide coverage to another party (the insured), on the occurrence of a specified
event that is beyond the control of either party, in exchange for receiving payment of pre-
miums from the policyholder.

Insurance contracts are not regulated per se, in the sense that prudential supervision
applies to entities and not to contracts. For instance, there is no pre-approval of contract
terms, nor does the ACP systematically check terms and conditions for compliance. Nev-
ertheless, all insurance contracts are subject to a wide variety of rules to be found in the
Insurance Code, as well as in other codes or statutory provisions. There is also extensive
case law applying to insurance contracts.

As a general rule, the most regulated contracts are consumer insurance contracts, with
an exceptionally protective set of rules applying to unit-linked life assurance contracts.

110 A. BRACCIODIETA, I] contratto di assicurazione (Disposizioni generali), cit., pp.
23-25.
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the discipline related to the derivatives. The same taxonomic approach is
taken both in civil and in common law.

A particular contract containing a kind of risk in whose undertaking
someone noticed a sort of bet, is that regarding the fluctuation of Stock
Exchange values!!".

The growth of this contract typology is linked to the growth in
12" 1n which share
, with mere speculative aims'*, go along with the

financial markets of the so-called fixed-term contracts
dealing contracts'®
stipulation for which, at the expiry date, it is possible to proceed to the
liquidation of the differences between the price agreed upon and the real
one in the fixed day for the execution'”.

Some transactions effected in the stock exchange have an evident
chancy side that makes them similar in some respects to the institution

111 A preliminary insight of the subject should considered L. Biancur D’Espinosa,
I contratti di borsa. Il riporto, TRATT. DIR. CIV. COMM.,, directed by A. Cicu & M.
MEssiNEO, XXXV, 2, Milano 1969, pp. 398-401; R. CORRADO, [ contratti di borsa, Tratta-
to di diritto civile italiano, diretto da Vassalli, VII, 2, Torino, 1960, p. 210 ss.; E MESSINEO,
Gli affari differenziali impropri, RIV. DIR. COMM., 1930, p. 677 and of the same Author
“Contratto derivatro”, ENC. DIR., X, Milano, 1962, p. 80; E. CARNELUTTL, Nullita della
vendita di cambi allo scoperto, RIV. DIR. COMM. 1923, 11, p. 493; M. Rotonpi, Con-
tratti a termine e differenziali sui cambi, RIV. DIR. COMM., 1925, 11, p. 195 and Stud:
di diritto commerciale e di diritto generale delle obbligazioni, Padova, 1961; Contratti a
termine e differenziali sui cambi, p. 235 ss., Contratti differenziali su divise estere, p. 255
ss., contratti differenziali e contratti a termine nelle borse valori, p. 269 ss.; A. WEILLER,
“Borsa valori”, NOV. DIG. IT,, II, 1938, pp. 495 e 514. In the specific field of gambling B.
INZITARL, Swap (contratto di), CONTR. IMPR., 1988, p. 601.

112 It is an agreement for which the parties ab initio are obliged to pay the margin
between the two prices. The specific characteristic of this agreement seems to consist in
the precise will of the parties not to request nor effect, at the fixed date, the issue of the
instruments, but to regulate the relation with the plain payment of the differences.

113 M. Rortonoi, Contratti differenziali e contratti a termine, cit., p. 285, observes
that these are contract of sale.

114 Ibid. The author reports an enlightening rule of the Court of Cassation accord-
ing to which «the law does not establish any citeria to distinguish fixed-term contracts
from differential ones, for their distinction depends on the contractors’ will, whose object
is, in the former, the issue and purchase of the relevant titles, and in the latter, the spec-
ulation on the differences». Court of Cassation May 31 1924, Pres. Tempestini, Drafter
Scalfaro, (Banca Rosenberg c. Curiel). Later the same author maintains at page 246 of the
same paper, that the differentiation between fixed-term and differential contract is impos-
sible or insignificant and their distinction is exclusively based on parties’ will, but from
the economic point of view they reach equivalent results. Such contracts however must be
considered licit and fully valid (the Author also adds that this is the French Jurisprudence
setting out), /bid.

115 R. CorraDO, ] contratti di borsa, cit., p. 202.
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of wager more than to an insurance. This explains the arising of the
traditional question whether the legal system totally protects these
transactions or subjects them to the discipline of article 1933 of the
Italian Civil code.

Swap contract is the most significant case for which the exception
of game, and therefore indirectly, natural obligations discipline, was
appealed to''®.

Everybody knows that this anglicism is used to identify a variegated
typology of contracts which, according to the reference parameters,
differ between interest and currency swaps'’.

This category of transactions is a purely academic invention. The
Italian civil code does not mention Stock Exchange dealings, nor the
so-called speculations on Stock Exchange: yet we can derive their
regulation from the civil code, for some aspects (for contango contract,
for example) as well as from a series of specific measures''®.

Theoretically, making profits and losses depend on the Stock
Exchange quotations of a title is not different from staking on any
ordinary event, which can quite represent the object of a bet.

Jurisprudence, called to give its opinion on the validity of swap
agreements, set as diriment the merely speculative aim!": therefore,
«the contract we are considering does not impartially and concretely
correspond to a cause that justifies full protection of credit reasons,
it has rather to qualify itself as hypothesis of “wager”, and cannot be
operated ex art. 1933 of the Civil Code. In truth, parties submitted to
the risk of interest rate fluctuations not because they needed to cover

116 B. INzrrary, I] contratto di swap, i contratti del commercio, dell’industria e del
mercato finanziario, Treaty directed by F. GALGANO, 3, Torino, 1995, p. 2445; M. IRRERA,
Swaps, DIG. DISC. PRIV. SEZ. COMM.,, Torino, 1998, p. 314; M. A. Crocia, L’obbliga-
zione naturale- evoluzione normativa e prassi giurisprudenziale, Milano, 2000, pp. 70-72.

117  “Domestic currency swap” contract is the agreement with which two parties
mutually bind to pay, on the conventionally fixed expiry date, a sum of money in the
domestic currency equal to the difference between the value (expressed in lire) of a sum in
foreign currency, at the time of the contract conclusion, and the value of the same amount
in foreign currency, on the predetermined expiry. Court of Turin, 11/12/1998 and Court
of Milan, 2/20/1997.

118 M. PARADISO, [ contratti di gioco e scommessa, Milano, 2003, p. 84.

119 With two ordinanze: Trib. Milano, 24 novembre 1993 and 26 maggio 1994 com-
mented in BANCA BORSA, 1995, 11, 80, with analysis of A. PERRONE, Contratti di swap
con finalita speculative ed eccezione di gioco, BANCA BORSA, 1995, p. 82.
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for the actual business risks, but only to connect the competence of
a property advantage (profit) to chance (that is just to the risk of the
interests course)».

Nevertheless, this decision, as the Tribunal goes on, does not contrast
with doctrine trend, in favour of recognizing full protection to swap
contract, bearing in mind that there’s no exclusion of the configuration
of those swap contracts with — unlike the one under investigation- a
function of certainty and economic guarantee, because linked with real
binding relations'®.

Now, it is quite possible that parties do not have the aim of the real
issue of titles, everything concluding with the payment of the difference
as compensation, but, when two fixed-term contracts with the same
expiry date are drawn up, that does not bring the transaction case outside
the sphere of the stock exchange contract totally protected by the law.

The next jurisprudence'”, on the contrary, derived the lawfulness
of swap contract from precise legislative indexes: from art. 1, paragraph
2, law 1/1991 which gave the name of securities to fixed-term contracts
on financial instruments, and from article 23 of the same law which
explicitly excluded the enforceability of article 1933 of the Civil Code
to such contracts.

In the end, the legislator operated a real recognition with the
legislative decree 58/1998.122 Such decree, regulating investment services
as an activity with financial instruments as its object, counts among
them swamps (but futures and options as well)'? also when they are

120 The Court in this way creates the dichotomy between the speculative swap,
therefore invalid, and coverage swap, supported by the Courts. Trib. Milano, 26/05/1994.
Juris data UTET.

121 Court of Appeal Milan, January 26™ 1999, commented in “I contratti”, 2000,
255, with Ferrario’s comment, “Domestic currency swap” a fini speculativi e scommessa.
The Court of Appeal, though, still admits that gamble exception ex art. 1933 of the Civil
Code can be raised in case the mere speculative nature of the agreement is the unique aim
both parties tend to with the conclusion of the contract, seen the ontological assimilability
with the category of wager.

But formerly: «Swap contract does not have the characters of gamble and wager, and
so the discipline is inapplicable for the same provided for, also when it has a merely specu-
lative aim or however when it disregards the existence of a link between the finance oper-
ation and an underlying relation». Tribunal of Milan, 2/20/1997.

122 G. CorrINO, La legge Draghi e le societa quotate in borsa, Torino, 1999, p. 423.

123 Article 1, comma 2 decree-law 58/1998; also the article 1, comma 2, decree-law
415/1996 must be considered.

33



executed through the payment of differentials in cash; moreover, it
excludes within an investment service, the enforcement of article 1933
of the Civil Code to derive financial instruments'*.

There is still to analyze the hypothesis that a contract of this kind is
realized by two subjects, none of them being a bank or an investments
business.

In this case as well, the main doctrine--seeing in article 23 of Legislative
Decree 58/98 the execution of a general principle--considers the contract
binding between the parties.

In England, the discipline of the swap contract is included in the
Article 63 of the Financial Service Act of 1986'%.

In Louisiana, in the field of the derivative financial contract, the case
law detected that a contract entitling seller to difference between contract
and market price at time and place for delivery, if not accepted, was not
mere gambling contract'?. A presumption of an intent to make a gaming
contract under the guise of a sale of stock for future delivery does not
arise from the mere fact that the seller did not at the time own the stock'?.

If, under the guise of contract of sale, real intent of both parties is merely
to speculate on rise or fall of prices and property is not to be delivered, but
at time fixed for delivery one party is to pay difference between contract
price and market price, transaction is invalid as “wager”'.

A sale of cotton on “seller’s call”, whereby seller reserved the right
to fix the price as of any future date, was not invalid as a gambling
transaction'?.

Where agreement for “on call” sale of cotton, provided for immediate
delivery and for fixing price according to market value on New York

124 Article 23, paragraph 5: «[wl]ithin investment services, article 1933 of the civil
code is not applied to derived financial instruments still less to those similar individualized
to the senses of article 18, paragraph 5, letter a)». Also compare with art.18, paragraph 4 of
the legislative decree n. 415/1996.

125 Cf.: Weddle, Beck & Co v Hackett (1929) 1 KB 321, (1928) All Eng 539 (rule
in England, where intent of parties is to effect real purchase or sale, is that intention is
conclusive).

126 Washburn Crosby Co. v. Riccobono, Sup.1926, 162 La. 698, 111 So. 65.

127  Clews v. Jamieson, U.S.I11.1901, 21 S.Ct. 845, 182 U.S. 461, 45 L.Ed. 1183.

128  Bancum & Kimball v. Garrett Mercantile Co., Sup.1937, 188 La. 728, 178 So.
256.

129  Manget Bros. Co. v. Page, App.1938, 183 So. 139.
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Cotton Exchange as of future date, that advances be made to seller by
buyer using as basis there for quotation for cotton of similar grade on
New York Exchange as of future date agreed on, less broker’s commission
and margin for buyer’s protection, contract did not entail any element
of “bet” or “wager” nor “gaming”, notwithstanding on conclusion of
such sale market value of cotton might be higher or lower than advance
quotation as of date of contract'®. In absence of contrary constitutional
or statutory provision, a contract for sale of commodity to be delivered
at future day is valid, if parties intend that goods are to be delivered by

131 and contracts of sale that do

seller and that price is to be paid by buyer
not contemplate the actual bona fide delivery of the property by the seller,
nor the payment by the buyer, but are intended to be settled by paying

the difference in price at some future time, are gambling contracts'*.

11. Conclusion

Even if the insurance contracts are well known in the legal domain,
a definition normally is not included in the statutory texts. It is only the
scholarly writings (and sometimes the jurisprudence of the courts) that
provide a theoretical understanding the institution. Codes and regulations,
most of the time, merely describe the reciprocal performances of the
parties. This is true for the Western legal tradition and for the other legal
families under this brief survey.

130 Bancum & Kimball v. Garrett Mercantile Co., Sup.1937, 188 La. 728, 178 So.
256.

131 If the parties intend in fact to buy or sell actual cotton, to be delivered at a fu-
ture time agreed upon by them, it is not a gambling transaction, although they exercise
the option of settling the difference in price rather than make delivery; but if the original
purpose be not to deliver cotton, but to use the form of a contract for a genuine sale as a
method of merely speculating in the fluctuations of the market price, the contract is void,
although there be an option of veritable sale and delivery. It is a question of fact for the
jury to determine the intention. Kirkpatrick v. Adams, 1884, 20 F. 287.

132 In re Succession of Condon, App.1881, 1 McGloin, 351. and the rules and regu-
lations adopted by the New Orleans Cotton Exchange in the settlement and substitution
of contracts for the future delivery of cotton, when not used to promote a gambling trans-
action, are valid and legal, and are binding upon all persons familiar with such rules and
regulations, or chargeable with knowledge thereof, when they employ members of said
exchange to buy or sell on the floor of said exchange cotton for future delivery, and who
in good faith so buy and sell in accordance with the said rules and regulations. Lebhman v.
Feld, 1889, 37 F. 852.
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The Georgian Civil Code is not an exception. Article 799 of the Civil
code of Georgia limits itself in determining the performances of the
parties, states a mandatory duty to execute what is written in the contract,
only leaving the parties free to foresee what kind of counter-performance
offer to the other. The insurance could be asked to pay a sum of money
or provide specific performances. That is allowed worldwide. In an
ultraliberal contest like the Georgian one, the role of the public policy
and the filling gaps function of the courts will play a fundamental role in
concretely drafting the living law of the insurance contract.
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Article 800 - Obligation to enter into an insurance contract

A person who publicly offers to conclude an insurance contract shall
enter into the contract unless there is a valid reason for refusal.

Paoro TorTORANO

Summary: 1. Introduction. 2. The Italian discipline. 2.1. The legal
obligation to contract. 2.2. The obligation to contract in insurance
law. 3. The German discipline. 4. The British Common law. 5. The
Georgian discipline.

1. Introduction

With the regulation provided in the Article 800, the legislator intends
to protect the interests of the parties of the insurance contract. In this
sense, in particular, the main purpose of the above-mentioned protection
1s, on the one hand, the insurer as a consumer and, on the other hand, the
insurer as an entrepreneur.

Considering as stated, the obligation to contract, specifically, «is the
duty to conclude a contract with a person who is in need of the subject
matter hereof — despite the contrary will of one of the parties»'.

The Article 800 refers to the cases in which, instead of the obligation
to stipulate an insurance contract, the insurer refuses to enter into it.

In particular, if the insurance company has a dominant position in the
market, the insurer is prohibited from refusing to enter into a contract
with the “insurer” in this field of activity or to offer him unequal contract
terms unreasonably?.

The Article in comment states clearly that a person who publicly of-
fers to conclude an insurance contract cannot refuse to enter in the con-
tract unless there is an important reason to do it.

1 V. KrarpstEIN, The Obligation to Contract in British Law, ]. GOV. & REGUL.,
vol. 3, 2014, cit., 50.

2 See, on this point, K. IREmasuviLL, Online Commentary on the Civil Code, avail-
able at https://gccc.tsu.ge/. Last processed on March 16, 2016. Due to the unequal terms
of the contract, it should be noted that this problem is particularly acute in the contracts
with the customer. In general, inequality of the parties in determining the terms of the
contract is a natural consequence of the development of social and economic processes.
It is relevant in both service and other contracts. The insurance contract is no exception
in this regard.
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Given these premises, in the follow paragraphs it will be provided a
brief comparative recognition of the Civil law— z.e. Italian and German
law — and the Common law discipline, in order to underline some of the
key elements of foreign laws; then, in the last part of the comment, it will
be analyzed the Georgian discipline, with the purpose to highlight the
strength and weakness of the Article in comment.

2. The Italian discipline

Before analyzing the obligation to contract in the insurance sector, it
must be highlighted the general concept of compulsory insurance as pro-
vided by the Italian legislator.

Specifically, the legal obligation to contract is the obligation that has
its source of the law, it is therefore different from the negotiation obliga-
tion that has its source in a negotiating commitment of the subject.

2.1 The legal obligation to contract

The legal obligation to contract occurs in any case in which a rule
of law forces a subject, usually carrying out an entrepreneurial activity,
regardless of his will, to enter into a certain contract. In this hypothesis,
therefore, it is evident that the legislator intended to impose a limit on the
principle of contractual autonomy depriving, in this way, the obligated
subject of the choice about “if” to contract and “with whom” to contract’.

The figure of the obligation to contract* has always played a role of
considerable importance in the context of contract law and, more gener-

3 E CamiLLeTTL, Alcune considerazioni sull’obbligo a contrarve e sulla trascrizione
del contratto preliminare, RIV. NOT., 2004, 1121. See also C. M. Bianca, Diritto civile,
vol. II1, I/ contratto, Milan, 1993, 204. The author affirms that the legal obligation rep-
resents an authoritarian limitation of contractual freedom. The admissibility of such a
limitation must then be assessed on the different level of the constitutional protection of
the subject’s freedom. The solution of our legal system is in the sense that contractual free-
dom, basically expressed by the freedom of economic initiative, can be limited by reason
of the superior interest of social utility. /bid.

4 See, ex multis, P. L. CARBONE, I/ contratto del monopolista. Contributo in chia-
ve comparata alla teoria del contratto nell’era delle “conoscenze”, in Pubblicazioni del
Dipartimento di scienze giuridiche, Universita degli studi di Sassari, vol. XXIV, 2011; V.
Riccruro, Gli obblighi a contrarre, in I contratti in generale, Trattato dei contratti, I, P.
RescioNo E. GaBrieLLy, 2nd ed., Milan, 2006, 391 {f; C. Ost1, Nuovi obblighi a contrarre,
Torino, 2004; L. N1vARRA, La disciplina della concorrenza. Il monopolio, in Il codice civile.
Commentario, P. SCHLESINGER, Milan, 1992.
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ally, in the entire system of private law. Its open contrast with the funda-
mental principle of private autonomy and, in particular, with its corollary
of freedom to negotiate, on the basis of which — pursuant to art. 1322 c.c.
— each individual, albeit within the limits established by the legal system,
must certainly consider himself free to decide to conclude a contract, as
well as to identify the content of the same, allows you to set the relation-
ship between private autonomy and the obligation to contract within the
terms of the rule-exception®.

In brief, it is possible to affirm that fall within the scope of applica-
tion of the obligation to contract all those cases in which one or more
subjects are incumbent — by virtue of a constraint assumed on the basis
of a previous contractual commitment, or consequently to an imposition
contained in a specific rule of law — the obligation to conclude a speci-
fic contract, in most cases without any possibility of choosing either the
counterparty or the content of the agreement®.

Therefore, within the single category of the obligation to contract all
those hypotheses in which a subject is legally obliged to put in place a
contractual obligation can be included. This regardless of the circumstan-
ce that this obligation derives directly from the law (in this case we speak
of a legal obligation to contract, as well as an obligation to contract pur-
suant to law), or it depends on the will of the subject, as happens - for
example - when the latter assumes upon himself the obligation to contract
through the stipulation of a previous contract’.

In any case, a common feature of both types mentioned above lies in
the fact that the stipulation of the contract, as fulfillment of the obligation
to contract, in any case represents a due act, certainly not the result of the
free determination of the parties®.

It is important, in addition, to underline that the limitation does not
so much concern contractual freedom, since the content of the contract
remains, at least in certain limits, which can always be determined by the

5 A. Dz Marting, Obbligo a contrarre, in Novissimo dig. it., X1, Turin, 1965, 694.

6 V.Riccruro, Gli obblighi a contrarre, 391 {f.

7 A paradigmatic case of the obligation indicated last is the institution of the prelim-
inary contract, which represents perhaps the most important hypothesis of the conven-
tional obligation to contract (otherwise called the contractual obligation to contract, or
the voluntary obligation to contract, as well as the obligation to contract ex contractu). S.
Martorea, Obbligo a contrarre e contratto “imposto”, in Il contratto: profili della disciplina
generale — lezioni di diritto privato, 2nd ed., Turin, 1996, 212.

8 V.Riccruro, Gli obblighi a contrarre, 391 ff.
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parties; however, rather the freedom to contract, that is, the freedom ex-
plicitly characterized by the right to stipulate or not stipulate and to stip-
ulate with whomever you want, by virtue of the principle that no one can
be forced to contract since the contract is the fruit of a voluntary act, the
essential requirement of which is spontaneity’.

In this context, the ratio of the rule that justifies this limitation must
be found in the need to protect a general interest, allowing all the associ-
ates to be able to access certain services managed on an exclusive basis (for
example, as in the case of the legal monopoly), or to protect the commu-
nity by ensuring compensation to those who have suffered unjust damage
in a given activity, which in the absence of an obligation to contract could
remain unsatisfied (this is obviously the function of the compulsory in-
surance imposed on the owner of motor vehicles)'.

From a subjective point of view, it is important to underline the way
in which the legal obligation to contract is always unilateral, unlike the
conventional one, as it is charged only to the operator of the service need-
ed while, on the contrary, the user remains free to conclude the contract
or not''.

However, what is stated above does not conflict with the principle of
contractual autonomy. On the contrary it harmonizes with it; in fact, even
if bound, the subject is still called upon to express his / her consent with
regard to the formation/conclusion of the contract'

9 As it was correctly highlighted in F. MEssiNEo, I/ contratto in genere, TRATT.
DIR. CIV. COMM,, A. Cicu « E MzssinNeo (directed by), Milan, 1973, 46. The author
affirms that the freedom to contract is, on the one hand, the freedom to stipulate or not
stipulate: the contract cannot be abstracted, because it is a fact of will and there is no will
if it is not spontaneous. On the other hand, which is a second aspect of the first, freedom
to contract is the possibility of choosing the counterpart and, therefore, of being able to
refuse the conclusion of the contract with a party that you do not like. Otherwise, there
would be the so-called compulsory or necessary contract.

10 E CamiLLETTI, Alcune considerazioni sull’obbligo a contrarre e sulla trascrizione
del contratto preliminare, cit., 1121-1122.

11 Ibid. See also, compliant on the one-sidedness of the legal obligation to con-
tract, L. MONTESANO, Obbligazione e azione da contratto preliminare, RIV. TRIM. DIR.
PROC. CIV,, 1970, 1173 ff; C. M. Bianca, Diritto civile, cit., 205; . MESSINEO, I/ contrat-
to in genere, cit., 525.

12 C. M. Bianca, Diritto civile, cit., 205. The Italian doctrine, in particular, outlines
the legal obligation to contract as a unitary figure, in which it contains heterogeneous hy-
potheses that may depend on substantial needs of various kinds, assessed in the legislative
context.
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Given the premises, the two best known cases contained in the Italian
civil code are (i) the obligation to contract in the event of a monopoly,
provided for by art 2597 of the Italian Civil Code and (ii) that of accepting
transport requests, introduced by Article 1679 of the Italian Civil Code,
while others are found in the special regulations such as, for example, the
compulsory insurance provided for boats and motor vehicles contained
in Article 132 of the Insurance Code (already provided for by Law 990 of
24 December 1969).

In this case, the protected interest is the interest of third parties unre-
lated to the contractual relationship: the interest of which each individual
is the bearer to always be compensated for the damage that may derive
from the use of mechanical means by others or from the management of
highly dangerous plants by others, even if the injurers assets are not suf-
ficient to compensate him".

Moreover, the obligation to contract under conditions predetermined
by the administrative authority was thus transformed, stricto sensu, into
an obligation to make an offer to the public. In particular, the obligation
to insure those who request it in accordance with the offer formulated no
longer differs, then, from what is imposed, according to the general rules
on contracts (Article 1336 of the Civil Code), on each author of an offer
to the public'.

13 E CawmiLLerTI, Alcune considerazioni sull’obbligo a contrarre e sulla trascrizione
del contratto preliminare, cit., 1121-1122.

14 G. GaBRrIELLL, Le “disposizioni in materia di R.C. auto” del dicembre 2002: elu-
sione dell’obbligo di contrarre da parte delle imprese assicuratrici ed elusione del principio
di liberta tariffaria da parte del legislatore italiano, DIR. ECONOMIA ASSICUR., 2004,
77-78. Ancient experiences attest to how easy it is to confuse the legal obligation to con-
tract - which presupposes the heteronomous determination of the content of the contracts,
implemented if only by relationem, through the imposition of respect for equal treatment
between all the counterparties of the obligee or at least between those belonging to the in-
dividual categories in which such counterparties have been rationally distinguished - and
a constraint deriving from an offer to the public whose contents are, on the other hand,
freely determined by the author. It is only necessary to clarify - but this is irrelevant for
the purpose of the discussion here proposed - that the obligation of the insurers has as its
object, unlike that of the managers of public businesses, the formulation of an invitation
to offer rather than a real proposal. contractual, subject to acceptance; this depends on
the fact that the content of the individual contracts is affected by circumstances which it
is the responsibility of the individual user to specify, in accordance, moreover, with the
indications resulting from the invitation itself. /bid.
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2.2 The obligation to contract in insurance law

With specific regard to the insurance law, this principle is explicitly
affirmed by the Code of private insurance (promulgated with the legisla-
tive decree no. 209/2005), in Title X, entitled “Compulsory insurance for
motor vehicles and boats”, in Article 132 — “obligation to contract”.

In particular, the Article above-mentioned establishes, in the para-
graph 1, that insurance companies are required to accept, according to the
policy conditions and the tariffs that are obliged to establish in advance
for any risk deriving from the circulation of motor vehicles and boats, the
proposals for the compulsory insurance that is presented to them, with-
out prejudice to the necessary verification of the correctness of the data
resulting from the risk certificate, as well as the identity of the contracting
party and the holder of the vehicle, if a different person'.

Therefore, the only discretion that the insurance companies may have
lies in the possibility of carrying out a check on certificates and means to
see if everything is in order.

Art. 132, paragraph 1, of the private insurance code, therefore, oblig-
es insurance companies to accept, according to the conditions and rates
previously published, any risk deriving from the circulation of vehicles
and boats.

Moreover, the insurance companies are obliged to insure anyone who
comes with the intention of entering into a third-party liability contract
(only the motor liability insurance is the subject of the obligation) ac-
cording to the rates in force at the time of the stipulation request, while
maintaining the freedom to verify the correctness and truthfulness of the
data provided by the customer in order to avoid any scams"’.

15 See the article 132, paragraph 1, of the Italian Code of private insurance. See, on
this point, V. SANGIOVANNT, [ contratti di assicurazione fra codice civile e codice delle assi-
curazioni, ASSICURAZIONI, no, 1, 2011, 110-111.

16 V. OcLIARI & A. COsTA, Riflessioni sull’obbligo a contrarre la polizza r.c. anto nel
nuovo Codice delle Assicurazioni private, DIR. ECONOMIA ASSICUR., 2006, 483-484.
In fact, by imposing on the undertaking the obligation to accept insurance proposals, a
selection of risks that would not be admissible in a mandatory regime is avoided, as this
selection, in favor of the company that implemented it, would necessarily translate into an
anti-selection to charge to other companies. Moreover, the same would be induced to acti-
vate similar mechanisms, thus creating a situation of impossibility of access to compulsory
insurance for certain categories of risks. 7bid.

17 P. M. Purri, La riforma della Rc anto, RESP. CIV. PREV., 2003, 230 {f.
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Furthermore, the companies are required — or better, obliged — to ac-
cept the proposals for the compulsory insurance of motor vehicles and
boats that are presented to them. The aforementioned obligation, there-
fore, is in contrast with the cardinal principle of our legal system: pri-
vate autonomy and the consequential freedom to contract, understood
in terms of both consent and the determination of the conditions of the
contract'®,

With the obligation to contract in the liability insurance field, it is
possible to verify a clear derogation from the aforementioned principle,
as the law is interfered with in the context of the freedom of negotiation
of individuals, through prescribing the mandatory consent for insurance
companies for the purpose of concluding a contract".

3. The German discipline

In the German legal framework, the term Versicherungspflicht (insur-
ance obligation) is predominantly used stricto sensu to indicate an obliga-
tion imposed to a specific person by the law.

This limited use may derive by the fact that the section 113 of the
German Insurance Contract Law (hereinafter referred to as VVG) defines
explicitly the term Pflichtversicherung (i.e. compulsory insurance) as a
liability insurance, for the conclusion of which there is a legal or other
obligation legal provisions®.

18 Ibid. However, the obligation to accept the proposals made by customers is sub-
ject to verifying the correctness of the data in the risk certificate and the identity of the
contractor and the holder of the vehicle, if different. In fact, the law allows insurers to
access databases (Public Vehicle Registry, National Vehicle Archive and Claims Database)
in order to check the truthfulness of the information provided by the customer and in case
of non-correspondence, refuse the stipulation policy.

19 M. Rowma, Codice delle Assicurazioni. Novita e prospettive in tema di tutela
dell’assicurato-consumatore, DIR. ECONOMIA ASSICURAZ., 2007, 109 ff. The addi-
tional obligation under Article 132 of the Italian Insurance Code in addition to accepting
requests from customers, it is the responsibility of the Companies to establish in advance
the rates for any risk deriving from the circulation of motor vehicles and boats. In other
words, the Insurance Companies will not be able to limit their offer to cover only certain
risk categories. In this way, the Legislator has prevented the companies in question from
being able to circumvent the imposition of the obligation to contract and deprive those
subjects carrying higher risks of the possibility of taking out policies. P. M. Purri, La
riforma della Rc auto, cit., 230 {f.

20 See Section 113, Versicherungsvertragsrecht (German Insurance Contract Act).
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Given the premise, while sections 113 et seq. VVG may be direct-
ly applied only to compulsory insurances which are liability insurances,
therefore this does not mean that a Pflichtversicherung cannot be another
type of insurance?'.

In a broader sense, moreover, Versicherungspflicht can also mean the
contractual obligation to seek insurance coverage®.

The above-mentioned provisions, however, do not establish the ob-
ligation to take out insurance but, more generally, they provide a frame-
work and determine, inter alia, the minimum content of the coverage
whenever this obligation is imposed by a legal provision®.

Aside from that, there is no consistent regulatory regime of liability
insurance, either at the federal or state law level that may justify the rea-
sons for which they were established or in relation to the different stan-
dards of liability or the different types of damages®.

In this regard, compulsory liability insurance is provided for claims aris-
ing from or relating to the possession of vehicles, animals, or weapons, the
exercise of (potentially) dangerous activities, or a specific professional firm*.

Hence, the purpose of this insurance is to protect, along the lines of
the Italian’s one, third parties from damage resulting from injury to life
and limbs, property and/or damages for pure economic loss. There is no
general rule that, in cases where there is strict liability, liability insurance
has been introduced?.

4. The British Common law

In Common law, freedom of contract is the dominant ideology of
contract law. Parties should be as free as possible to make agreements on
their own terms without any interference?.

21 M. ZIMMERLING & A. PFEIFFELMANN, Germany, INS. DISP. L. REV., 2021. See,
also, M. ErxcuuORST, Germany, in The Insurance and Reinsurance Law Review, P. ROGAN
(ed.), The Law Reviews, 2020, 210-226.

22 M. ZIMMERLING & A. PFEIFFELMANN, Germany, cit.

23 See, on this point, R. Kocn, Compulsory Liability Insurance in Germany, in A.
Fenyves, C. K1ssLING, S. PERNER, D. RusinN (eds), Compulsory Liability Insurance from a
European Perspective, TORT & INS. L., 2016.

24 Ibid.

25 Ibid.

26 M. ZIMMERLING & A. PFEIFFELMANN, Germany, cit. See, also, M. EICHHORST,
Germany, in The Insurance and Reinsurance Law Review, cit., 210-226.

27 E.YOUNKINS, Freedom of contract & sanctity of contract are the dominant ideologies,

in The Lawyers and Jurists, 2020. Available at https://www.lawyersnjurists.com/article. Last
visited September 22, 2021.
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Thus, the obligation to contract is neither an entirely private law phe-
nomenon nor a contract law phenomenon, nor is it found only in public
law. Indeed, it is configured as intertwined in those areas of law?.

Because of this interrelation, the legal consequences have “unusual”
aspects; in fact, one person is allowed to completely leave the freedom to
contract by forcing another to enter into a contract that she never wanted
to enter in the first place?.

This also leads to a reduction in the exclusivity of the owner. To en-
sure that such a legal construct does not entirely infuse the legal system, it
must have certain boundaries.

With the purpose to analyze the obligation to contract in Common
law — specifically, in British Common law — there are two main criteria:
the analysis of the two branches of law, private and public law, and their
development over time.

The obligation to contract represents a legal duty that justifies the
conclusion of a contract. A contract is «a promise or set of promises whi-
ch the law will enforce»*. Putting both together the obligation to contract
seems to be contradicting the principle of private autonomy, especially
property and freedom to contract®’.

With specific regard to the analysis of the obligation to take out a
contract in the insurance field, the author refers to the comment of the
Article 801.

5. The Georgian discipline

In the Georgian legal framework, at a doctrinal level, insurance, in its
essence, should not be considered just as a means of satisfying subsistence
needs. As a matter of fact, the essence of insurance services aims at ensur-
ing peace of mind for the insurer.

In particular, this goes beyond the scope of subsistence needs and this
is considered a matter of some kind of user comfort.

28 V. KLAPPSTEIN, The obligation to contract in British law, J. GOV. & REGUL.,
vol. 3, 2014, 50.

29 Ibid.

30 F Porrock & P. H. WiNFiELD, Pollock’s Principles of Contract, London, 1950,
at., 1.

31 V. KraprpstEIN, The obligation to contract in British law, ct., 51. As these are
important principles, «based on the general idea of human freedom, it can only be allowed
in exceptional cases. However, it secures the freedom of contract and property as well,
scilicet the one of the consumer, as he is enabled to contract». Ibid.
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Given the premise, studying the information provided by the insurer
represents one of the most important steps in the process of insurance
business. In fact, when evaluating an application filled out by an insurer,
insurance companies are guided by internal and external resources®.

Given the specificities of insurance services, in many cases, the refusal
to enter into a contract can be considered legitimate. In particular, the
insurer is guided by certain criteria in the decision-making process and in
determining its value®.

Specifically, these criteria, on the one hand, are determined by the
standards set in the insurance practice and, on the other hand, by the pol-
icy developed within the insurance company itself*.

In addition, the refusal of the insurer to enter into a contract includes
the imposition of a high insurance premium due to the increased risk,
which, in turn, may mean the rejection of the contract for the insurer.

Whether the probability of taking the risk is high, the insurer is en-
titled not to take such risk at all or to impose a correspondingly high
premium for such a carrying.

In these cases, the premium should not be unreasonably high to legit-
imize the refusal. Determining the premium compliance with the severity
of the risk is a difficult task. The insurer, as an entrepreneur, is free to set
the prices of insurance services for a particular type of insurance prod-
uct®.

In addition to the reasonableness of the refusal, it is no less important
for the insurer to declare it within a reasonable time. It is conditioned by
the necessity of protecting the interests of the mentioned insurer. In fact,

32 See, on this point, K. IREMasuviLL, Online Commentary on the Civil Code, cit.

33 Ibid.

34 Ibid. For example, some companies charge a correspondingly high premium for
high-risk policies, while some companies do not consider it appropriate to issue such poli-
cies at all. Therefore, determining the legitimacy of an insurer’s refusal is a difficult task. In
such a case, the judge must take into account a number of circumstances when guided by
the criterion of substantial grounds for refusal established by the 800. It should be noted
that such a decision by a judge is, in some respects, an interference with the policy of the
insurance company. Such an argument should not be unreasonable, as the judge does not
have the competence on the basis of which the insurance company’s underwriting service
makes a separate decision. /bid.

35 1.Nozapzg, Duty to Inform as a Specificity of Demonstration of Good Faith Prin-
ciple in Voluntary and Compulsory Insurance, Ivane Javakhishvili Tbilisi State University
Faculty of Law, Journal of Law, 2017, 130-131.
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before receiving an answer from the insurer, the object of insurance is at
risk: there is no guarantee of damages’.

Furthermore, if the insurer creates a legitimate expectation for the in-
sured to enter into a contract and the insured incurs certain costs based
on this, then the insurer will be charged a pre-contractual charge. In this
sense, in terms of legal consequences, if the insured refusal is deemed to
have been declared unfounded, the insurer shall exercise the right to im-
pose an obligation on the insurer to enter into a contract under Article
800 as a special norm*.

Finally, the insurer, in order to prove the effective obligation of the
insured to enter into the insurance contract, must prove the illegitimacy
of the refusal declared by the insured?®.

Therefore, in terms of legal consequences, if the insurer’s refusal is
deemed to have been declared unfounded, the insurer shall exercise the
right to impose an obligation on the insurer to enter into a contract under
Article 800 as a special norm.

36 K. IremasuviLy, Online Commentary on the Civil Code, cit. The principle of
good faith obliges the insurer to take more care of the interest of the insurers and not to
put him in a difficult situation of late refusal to enter into a contract.

37 Ibid.

38 Ibid. In view of the above arguments, it is difficult to prove the unfairness of a
particular decision made by the insurer as a result of the risk assessment, and ultimately,
the assessment of the insurer’s refusal is the prerogative of the court. Therefore, determin-
ing the legitimacy of an insurer’s refusal is a difficult task. In such a case, the judge must
take into account a number of circumstances when guided by the criterion of substantial
grounds for refusal established by the 800. It should be noted that such a decision by a
judge is, in some respects, an interference in the policy of the insurance company. Such an
argument should not be unreasonable, as the judge does not have the competence on the
basis of which the insurance company’s underwriting service makes a separate decision.
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Article 801 — Compulsory insurance

The law may provide for compulsory insurance to which the rules
of this Chapter shall apply unless they contradict compulsory insurance
legislation. Matters relating to reinsurance shall be regulated according to
the procedure set down by law.

Paoro ToRTORANO

Summary: 1. Introduction. 2. The Italian discipline. 3. The German
discipline. 4. The British Common law. 5. The Georgian discipline.

1. Introduction

The Article 801 of the Georgian civil code refers to the cases in which
the law may provide for compulsory insurance.

As a matter of fact, the request for insurance can be voluntary, but, in
some particular cases, it can also arise as a result of insurance obligations
expressly created by public authorities.

In this sense, the authorities may seek, for political reasons, to protect
the interests of consumers, businesses or third parties by requiring to cer-
tain categories of persons to take out insurance against specific risks. This
kind of insurance, specifically, is called compulsory insurance’.

The purpose of compulsory insurance contract «is the promotion of
the development of stable and regulated civic relationship»2.

In particular, «[tJhe number and type of compulsory insurance re-
quirements differ substantially from country to country»’.

Compulsory insurance, also called mandatory insurance, represents
the regulation of governments or authorities «that requires individuals and/
or organizations to buy a minimum level of the relevant insurance cover-

1 EuroreaN COMMISSION, Final Report of the Commission Expert Group on Euro-
pean Insurance Contract Law, Directorate General for Justice, 2014, 34. Legal provisions
establishing the duty to insure will often detail the mandatory content and extent of cov-
erage prescribed. The most common examples of compulsory insurance include liability
risks, particularly with regard to motor vehicles, aviation, ships and some independent
professions.

2 1. NozADpzg, Duty to Inform as a Specificity of Demonstration of Good Faith Prin-
ciple in Voluntary and Compulsory Insurance, Ivane Javakhishvili Tbilisi State University
Faculty of Law, Journal of Law, 2017, cit., 133.

3 Ibid.
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age, such as mandatory bank deposit insurance and mandatory universal
health insurance»*.

In this context, the purposes of implementing a compulsory insurance
are different. For example, one of these is to better protect the citizens of
a Country — just think, for example, about the car insurance.

A further objective is linked to the protection of third parties. In fact,
most compulsory insurance related to civil liability, such as compulsory
professional indemnity and car liability insurance, serve this purpose.

Again, insurance forecasting can be helpful in helping solve the prob-
lem of insurance market failure®.

Finally, a latter purpose that can be highlighted is to establish public
trust in the relevant industry®.

Considering as stated above, therefore, compulsory insurance rep-
resents a type of insurance that an individual or a company is legally re-
quired to purchase. Such insurance may be considered fundamental for
individuals and businesses who wish to engage in certain financially risky
activities, such as driving a car or conducting a business with employees.

Typically, «rules on compulsory insurance extend beyond a duty to
take out insurance as such, but also establish requirements for an insured
sum, specific elements of the cover, the availability and effect of exclusion
clauses, deductibles, etc»’.

In addition, compulsory insurance should protect accident victims
from the costs of recovering from an accident caused by someone else,
such as another driver or employer®.

4 B.Y. CHEN, The Review and Analysis of Compulsory Insurance, in Asian Pacific
Risk and Insurance Association, 2012, cit., 6. See also, M. Fras, Compulsory Insurance
Contract in Private International Law, EUR. INS. L. REV,, 2021, 23 ff.

5 [bid. On this point, «[t]here is no need to implement compulsory insurance if
there is a necessary and sufficient private insurance market to cover the relevant risk.
However, due to the adverse selection or moral hazard or social risk, the private insur-
ance market fails. Then, there is a potential need for the government to implement such
compulsory insurance. Compulsory natural disaster insurance and environment pollution
insurance are for this purpose».

6 Ibid.

7 EuroreaN COMMISSION, Final Report of the Commission Expert Group on Euro-
pean Insurance Contract Law, cit., 33.

8 On this point, «the legal nature of a compulsory insurance contract should be
verified on the example of classic theories of delimitation between public and private laws.
In view of the theory of interests, compulsory insurance explicitly protects the public in-
terest. Unlike voluntary insurance contract the scope of interests covered by compulsory
insurance is broader». I. Nozapzg, Duty to Inform as a Specificity of Demonstration of
Good Faith Principle in Voluntary and Compulsory Insurance, cit., 132.
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Considering the introductive remarks, with the purpose to analyze
the strengths and weakness of the Georgian discipline, in the following
paragraphs it will be provided a comparison with the Civil law — with
specific regard to the Italian and German law — and the Common law
discipline aiming to underline some of the key elements of foreign laws.

2. The Italian discipline

By analyzing the Italian legal framework, if in voluntary insurance —
meaning those in which the policyholder freely chooses whether to con-
clude or not and, if so, under what conditions — the whole regulatory sy-
stem focuses on the protection of the weak policyholder® by requiring the
distributor of the insurance product to assess the adequacy of the same
to the protection needs expressed by the customer!, within those market
segments in which the conclusion of a contract is required in order to see
the protection needs of third parties rather than of the insured person
protected and not compromised the legal system to assume a decisive role
in order to provide for the specific characteristics that such insurance con-
tracts must possess'’.

There is a considerable variety of what constitutes compulsory — or
better, compulsory insurance. In particular, the insurance obligation can
be established by law or by regulations relating to the exercise of a pro-
fession / activity. It can be established by the legislator, by state bodies
or, otherwise, by professional associations or other self-governing bodies.

9 See, on these points, G. Cavazzont, L. D1 Nerra, L. Mezzasowma, E, Rizzo, La
tutela del consumatore assicurato fra codice civile e legislazione speciale, ESI, Naples, 2012.

10 F Movrternt, Art. 120, in AA. Vv., Il codice delle assicurazioni private, (F. Ca-
PRIGLIONE), II, Cedam, Padova, 2007, 167 {f; M. R. ARENA, Adegunatezza dell’offerta assi-
curativa nei rami danni, DIR. ECON. ASS., 2007, 433 {f; G. VoLrE PurzoLu, La valuta-
zione dell’adeguatezza del contratto di assicurazione offerto, in AA. Vv., La responsabilita
civile nell’intermediazione assicurativa, Giuffré, Milan, 2011, 31 {f; F. Panerrt1, Conflitto
di interessi ¢ adeguatezza del prodotto nella disciplina degli intermediari assicurativi: il
problema dei rimedi, DIR. ECON. ASS., 2011, 462-469; U. NatoL1, // contratto «adeguna-
to». La prestazione del cliente nei servizi di credito, investimento e assicurazione, Milan,
2012, 173 ff.

11 G. Bertt DE MarINts, The discipline of the insurance contract in Italy: the new
problems, in Actualidad Juridica Iberoamericana, IDIBE, 2016, 184.
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Sometimes the obligation may be considered as a part of a code of con-
duct which, while not strictly binding, creates a standard of good practice
whose violation can be sanctioned by disciplinary or other measures'.

In this scenario, the decision to stipulate an insurance contract is not
always the result of a free choice of citizens but, in some cases, it becomes
a real legal obligation. On this point, in fact, a number of special laws
impose compulsory insurance to be undertaken with private insurance
companies.

At other times, the private insured must instead take out an insurance
contract with a public insurer, such as the National Institute for the Insur-
ance of Accidents at Work or take out a mutual insurance contract with a
private insurer through a public contracting entity".

Finally, an obligation to take out an insurance contract can be found
in some national collective labour contracts stipulated between the trade
unions, representing the employees, and the Industrial Association, rep-
resenting all their members who will adopt the negotiated national collec-
tive labour contracts for the specific industry'.

Compulsory insurance, in this context, has very often represented the
instrument aimed at balancing the interests of risk “producers” with the
rights of any potential victims of this activity and with their need not to
see their legitimate compensation expectations frustrated’.

This aspect has been preserved to the point of being characterized, in
these cases, by its own social function, expressly recognized from doc-
trine and jurisprudence and such as to make prevail, ex lege, elements of a

12 EuroPEAN COMMISSION, Final Report of the Commission Expert Group on Euro-
pean Insurance Contract Law, cit., 75-76. In particular, «[w]here a professional self-gov-
erning body prescribes liability insurance, the stipulation of liability coverage is usually
required for those registered with or subject to the professional self-governing body. De-
pending on the country in question non-performance of the duty to insure may result in
the prohibition to exercise the profession. These differences are connected to the charac-
teristics of the various markets, to the particular features of national legal systems of the
Member States and to the needs of their citizens». Ibid.

13 A. P. GiorGEeTTl ltaly, in The Insurance and Reinsurance Law Review, P. Ro-
GAN (ed.), The Law Reviews, 2020, 296 ff.

14 Ibid.

15 L. BucroraccHi, Le strutture sanitarie e Lassicurazione per la r.c. verso terzi:
natura e funzione dell’assicurazione obbligatoria nella legge n. 24/2017 (legge «Gelli/
Bianco»), RESP. CIV. PREV,, 2017, 1033-1034. Moreover included in a social context of
increasing sensitivity towards the injured which, as is well known, has highlighted the
“compensatory” function of the institution of civil liability.
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publicist nature on the pact regime containing the settlement of interests
between the insured and the insurer, to the benefit of the injured third
party, the true “beneficiary” of the compulsory insurance mechanism, as
clearly testified by the now proven experience of compulsory liability
insurance auto and by the law developed on this thrust'®.

Given these premises, regarding to the compulsory insurances exist-
ing in Italy, the coverage of related risk should be certainly possible even
without compulsoriness, thus even if the insurance was facultative and
probably without changing the insurance premium'.

All the insurances not imposed by the State or by another public body
with legislative power have to be considered facultative's.

The Italian insurance code, on the subject of compulsory insurance,
specifically deals with motor vehicle liability insurance.

More specifically, the Article 132 of the Italian Code of private insur-
ance, in taking up the content of Article 11 of Law no. 690, imposes some
fundamental rules of conduct for companies.

In particular, the legislator, in introducing such an obligation on com-
panies, has mainly had regard to the consumer, who has the right not to
be unjustly discriminated against in accessing the third-party insurance
product for his vehicle prepared by the company, although obviously in
the tariff difference according to the insured risk based on technical-ac-
tuarial criteria®.

The legal obligation to contract is therefore not in contradiction with
negotiating autonomy: as a matter of fact, the company remains free to
identify the content of the contract and to apply the premium, albeit with-
in the scope of tariffs determined ex ante by the same company according
to its own technical bases, sufficiently broad and extensive®.

16  The literature on the role and function of compulsory insurance systems, in their
interaction with third party liability rules, generally based, in such cases, on channeling
the responsibility towards the person carrying out the “risky” activities is very vast. On
this point, see generally M. Comporti, Considerazioni introduttive e generali, in Respon-
sabilita civile e assicurazione obbligatoria, Milan, 1998, 15 ss; G. VoLre-PuTtzoLu, voce
Assicurazione obbligatoria, in Enc. ginr. Treccani, 111, Rome, 1988, 2.

17 Only regarding to the most important catastrophic risks, in particular the risks of
the natural calamities, we should say, maybe, that the universal mutuality caused by the
compulsory insurance, should make easier, on the technical plan, the coverage.

18 A.P. GlorGETTL, [taly, cit., 296 ff.

19 F. MARTINI & M. RoDOLFI, Esercizio dell’Assicurazione, in A. CANDIAN & G.
CARRIERO (eds.), Codice delle Assicurazioni Private, ESI, Naples, 2014, 543-580.

20 Ibid.
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Thus, the obligation to contract is instrumental in achieving the social
purpose underlying the mandatory nature of car liability insurance: that
of preventing the victims of accidents related to the circulation of vehicles
and boats from being deprived of compensation protection®..

Moreover, the mandatory protection may be extended to the damages
caused to third parties by the insured vehicle, while, on the contrary, it
does not cover the damages suffered by the latter or by its driver (who
may in any case add specific guarantees dedicated to this).

As for the reinsurance situation, otherwise, the reinsurer has basically
the same approach both to the compulsory insurance and to not compul-
sory one, and the same is for the insurer?.

Both the operators, in fact, consider above all the technical aspect of
the coverages (kind of risk, mutuality, statistical series, etc)®.

However, there is no legislative definition of reinsurance contract,
even though reinsurance is regulated both in the Italian Civil Code (Ar-
ticles 1928-1931 c.c.) and in the Insurance Code (Articles 57-67). The
Insurance Code dictates the definition of reinsurance business: it consists
in the acceptance of risks transferred by an insurance company or an-
other reinsurance company (Article 57, paragraph 1, of the Italian Civil

Code)*.

3. The German discipline

Posing the attention on the compulsory insurance in the German legal
landscape, it is regulated by section 113 of the VVG (Versicherungsver-
tragsrecht — the German Insurance Act).

In particular, the above-mentioned law provides, in the first para-
graph, that «[l]iability insurance which a policyholder is obligated by le-
gal provision to take out (compulsory insurance) must be concluded with
an insurance company authorised to do business in Germany»?.

21 Ibid.

22 A.P. GIORGETTL, [taly, in The Insurance and Reinsurance Law Review, cit., 296
ff.

23 [bid.

24 V. SANGIOVANNL, [ contratti di assicurazione fra codice civile e codice delle assicu-
razioni, cit., 109.

25 Section 113, paragraph 1, Versicherungsvertragsrecht (German Insurance Con-
tract Act).
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In this sense, the legislator has stated that some liability insurances
are based on a voluntary basis while, on the contrary, others fall within
the category of compulsory insurance.

In this sense, the most typical case is that in which the legislator
has considered it particularly important to ensure the risk of damage
to third parties caused by the behavior of another party. On this point,
the most obvious example of mandatory liability insurance is that of
third-party vehicle insurance, from which the other mandatory insur-
ance is derived?.

In fact, according to section 113 (1) of the Insurance Contract Act, li-
ability insurance must be taken out with an insurance company licensed
to carry out business in Germany, which is required by law (compulso-
ry insurance).

Furthermore, the obligation to take out compulsory liability insur-
ance does not have to derive from a law in the formal sense; a law in a
material sense, .e. a national or EU regulation, would also suffice. Inso-
far as the matter to be regulated falls within the jurisdiction of a federal
state, the corresponding obligation may also derive from a state law?.

Moreover, the following paragraphs provide that (i) the insurer shall
confirm in writing to the policyholder, quoting the sum insured, that he
is obligated to take out the compulsory insurance in accordance with a
legal provision, to which reference must be made; (ii) the provisions of
this Division shall also apply insofar as the contract of insurance grants
cover in excess of the prescribed minimum requirements?.

In this sense, it is important to specify that, in order to avoid the
possibilities of splitting of the insurance contract, the entire insurance
relationship is subject to the mandatory insurance discipline and not
just that part that meets the minimum mandatory requirements®.

This rule applies in particular to cases where an insured sum has been
agreed which exceeds the minimum sum insured, the group of co-in-

26 M. ZIMMERLING & A. PFEIFFELMANN, Germany, INS. DISP. L. REV., 2021. See,
also, M. ExcHHORST, Germany, in The Insurance and Reinsurance Law Review, P. RoGan
(ed.), The Law Reviews, 2020, 210-226.

27 C. ARMBRUSTER, /] diritto dei contratti di assicurazione in Germania dopo la 7i-
forma del 2008, in Diritto e Fiscalita dell’Assicurazione, 2013, 454 ff.

28 M. ZIMMERLING & A. PFEIFFELMANN, Germany, cit.

29 C. ARMBRUSTER, I[ diritto dei contratti di assicurazione in Germania dopo la ri-
forma del 2008, cit., 454-455.
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sured is expanded beyond the mandatory requirements or the scope of
insurance coverage is extended?.

In addition, the limitation of the obligation of the insurer not provid-
ing any service to the policyholder to the minimum insured sum estab-
lished in section 117 (3) VVG-E does not constitute an exception to this
rule, but rather confirms the principle of the uniform contract relation-
ship’!.

Furthermore, according to the provisions of the German law on com-
pulsory insurance, it is aimed at guaranteeing subsistence funds for the
company and protection against various life injuries and represents the
«special implication of the Social State principle»®.

In particular, as stated above implies the obligation of the legislator
to define compulsory insurance in specific insurance systems, including:
(1) health insurance for the protection of the population from cases of
illness; (i1) accident insurance, which covers the risks associated with the
work process in the industrial company; (ii1) pension insurance, which
includes social assistance and insurance components; (iv) unemployment
insurance; (v) insurance related to the need for treatment in the event of
illness™®.

Finally, in the mandatory protections it may be verified a question of
protecting the insurer from risks that are not insurable and that do not
give him the opportunity with regard to the main contract to prove his
need*.

In this regard, in particular, the underlying principle of social insur-
ance creates a specific mechanism to improve the distribution of individ-
ual risk®.

30 M. ZIMMERLING & A. PFEIFFELMANN, Germany, cit.

31 Ibid.

32 T. ZaavisuviLi, Principle of Social State, Its Elements and the Human Right to
Dignity — the Basis for Ensuring the Subsistence Minimum, Ivane Javakhishvili Thbilisi
State University Faculty of Law, Journal of Law, no. 1, 2012, cit., 255.

33 M. ZIMMERLING & A. PFEIFFELMANN, Germany, cit.

34 C. ARMBRUSTER, I/ diritto dei contratti di assicurazione in Germania dopo la ri-
forma del 2008, cit., 454. However, this last consideration is contrary at the level of legal
policy to the limitation provided by art. 6, paragraph 2, c. 3 of the VVG to compulsory
insurance.

35 Ibid. In this sense, «[f]or the implementation of social insurance principle the sys-
tem of organizational unities was created and developed with the relevant distribution of
risks. Each participant of the system must be protected in case of insured risk-taking place.
The participant must not find itself alone against the negative results related to the risks».
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Therefore, operationally, the compulsory insurance in Germany of-
fers coverage to those who, due to specific conditions —z.e. poor economic
conditions or incapacity — cannot manage their own lives independently.

4. The British Common law

In the United Kingdom, the type of insurances that are legally com-
pulsory for everyone are the motor insurance and the employer’s liabili-
ty’°.

In the first case, it is provided that all drivers are required by law (un-
der the Road Traffic Act of 1930) to have in force an insurance policy to
cover their liability for bodily injury to or damage to third party property
which arises from the use of a motor vehicle. Today, this law is defined by
the Road Traffic Act 1988".

Compulsory automobile insurance means that all those operating a
motor vehicle must purchase insurance®.

The law, specifically, states that motorists are insured against liability
for injury to others (including passengers) and for damage to other peo-
ple’s property, resulting from the use of a vehicle on a public road or in
other public places®.

Third party insurance is the bare minimum drivers need to have to
circulate on public roads. It has been compulsory since it was introduced
with the Road Traffic Act 1930.

However, third party only covers the other party’s damage and inju-
ries in cases of accident in which the policyholder has the fault*.

However, the insurer is under an obligation to indemnify those spec-
ified under the policy as in respect of any liability owed to them, but

36 T. HarDY, Mandatory insurance-legal and economic myths and realities, British
Insurance Law Association, London, 2010, 2-3.

37 A. ConeN & R. DenEj1A, The Effect of Automobile Insurance and Accident Li-
ability Laws on Traffic Fatalities, ]. L. & ECONOMICS, 2004, 361. Revised to comply
with European Directives and developments and more recently the Road Safety Act 2006
has inter alia introduced measures designed to assist with the enforcement of compulsory
motor insurance.

38 Ibid. In particular, the authors stress that «[g]iven the bounded nature of assets
that individuals commonly have, it is often rational for them to elect not to purchase in-
surance if they are free to do so». Ibid.

39 Ibid.

40 Ibid.
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without any cause of action being conferred directly upon injured third
parties. Such obligation does not preclude insurers from being able to re-
pudiate liability to a policyholder for voidable grounds such as a material
non-disclosure or misrepresentation*'.

The second case, instead, provides that employers Liability Insurance
is required by law (under the Compulsory Insurance Act 1969).

The policy of the Act is straightforward. Indeed, «[i]t seeks to remedy
a situation whereby people can be injured in the course of their employ-
ment, can be awarded compensation by the courts against their employer
and yet not receive that compensation, because the employer does not
have the necessary resources»*. To this end, it provides an obligation
on employers to insure against the possibility of incurring such liability,
«something responsible businessmen normally do as a matter of prudence
to put it no higher»®.

The extent of this obligation is prescribed in sections 1-3 of the Act.
In particular, Section 1 (1) provides that every employer carrying on busi-
ness in Great Britain must insure under approved policies with autho-
rized insurers against liability for bodily injury or disease arising out of
and in the course of employment in Great Britain in that business*.

With specific regard to the case of reinsurance, in the UK the rein-
surance of classes of compulsory insurance does not involve any specific

41 'T. HARDY, Mandatory insurance-legal and economic myths and realities, cit., 21.
As stated, «motor policies must be issued by authorised insurers to meet the requirements
of the compulsory third party liability legislation, but may additionally cover a vehicle
against comprehensive, including first-party, risks». /bid.

42 D. Wartkins; H.C. Deb., Vol. 786 col. 1807, 1969. The scheme adopted is mod-
elled on the earlier Road Traffic legislation in that the employer is required to take out a
liability insurance policy, the terms of which are subject to statutory control, covering
potential liabilities to employees, but does so in a more confined way: it is confined to
personal injuries, subject to a financial cap, without any fallback by way of uninsured
employers and involves far less statutory control.

43 R. C. SimpsoN, Employers’ Liability (Compulsory Insurance) Act 1969, THE
MODERN L. REV.,, 1972, cit., 65. See also, B. BARRETT, Is the Employers’ Liability (Com-
pulsory Insurance) Act 1969 Fit for Purpose, INDUTRIAL L. J., 2016, 503-524.

44 Ibid. On this point, the law states that «[n]ationalised industries, local authorities
and police authorities are excluded from this obligation 7 on the grounds that they have
sufficient resources to meet any such liability. It was contemplated that regulations would
be made to exempt other employers whose

financial position was similarly secure if an acceptable formula could be found demon-
strating this, but this has yet to be done». Ibid.
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statutory obligations being imposed upon private reinsurers who must
simply comply with rules governing the writing of reinsurance business
more generally®.

Therefore, the «[r]einsurers may freely decide the terms upon which
they underwrite or withdraw from such classes of business. The stance
adopted by private reinsurers at any one time does however have a major
bearing upon the feasibility of the provision of compulsory insurance by
direct insurers»*.

5. The Georgian discipline

The Article 801 establishes the rule of the legal regulation of compul-
sory insurance. In addition, the Article also refers to the legislative disci-
pline of reinsurance relationships.

On this point, the first and second sentences of 801 envisage two sub-
stantially different institutions, making it difficult to define the norm in a
unitary context.

At the same time, in the absence of the second sentence of 801, re-
insurance relationships will be governed by the Georgia Insurance Act.
From the point of view of legislative regulation, it would be desirable for
the reinsurance rule to be formulated in a separate Article and in terms
of content, since the reinsurance contract is in its essence a complex legal
structure and requires detailed regulation®’.

As a matter of fact, there is a difference between compulsory and vol-
untary insurance. Voluntary insurance and compulsory insurance differ
in this respect. First, it arises on the basis of the autonomy of the will of
the parties and is regulated by the civil code. The second neglects the au-

45 T. HArRDY, Mandatory insurance-legal and economic myths and realities, cit., 28.

46 Ibid.

47 See, on this point, K. IREMasHVILI, Online Commentary on the Civil Code, avail-
able at https://gccce.tsu.ge/. Last processed March 16, 2016. On this point, the risk alloca-
tion rule represents an element of paramount importance in order to determine the sub-
stantive terms of a reinsurance contract. In this regard, insurance practice is familiar with
the different mechanisms of risk and premium distribution. Distinguish between optional
and automatic reinsurance. The first is a relatively complex and impractical mechanism
in that it requires the reinsurer to provide detailed information about each risk to the
reinsurer. As a result, the reinsurer is entitled to refuse to take any risk from the offer.
Automatic reinsurance contracts are long-term and do not require a separate risk check
by the reinsurer.
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tonomy of the will of the parties and is subject to regulation under public
law*.

The insurance regulations provided for by the civil code are mainly
aimed at regulating voluntary insurance. However, it is possible to extend
their validity also to compulsory insurance in the cases in which the legis-
lation on compulsory insurance does not prohibit this possibility.

At the same time, the law provides for the obligation to insure the ob-
jects provided for by law for certain categories of legal persons. Moreover,
the obligation to take out an insurance contract may also derive from an
imposition relating to certain persons by a rule of private law*.

In addition, the Law of Georgia on Insurance defines compulsory in-
surance as a form of insurance in which the object, types and rules of
implementation of the insurance are determined by the relevant law on
compulsory insurance.

The law protects the interests of the insured; specifically, in cases
when the insurer has not entered into a contract or such a contract has
been concluded for the insured under worse conditions than provided
by law, the insured has the right to claim insurance compensation in the
event of an insured event™.

With reference to the second part of the Article 801 (i.e. reinsurance),
it protects the interests of both the insurer and the insurer and ultimately
contributes to the development of the insurance market.

48 1.NozaDZE, Duty to Inform as a Specificity of Demonstration of Good Faith Prin-
ciple in Voluntary and Compulsory Insurance, cit., 138. Unlike voluntary insurance, in
fact, compulsory insurance «promotes the development of stable and regulated civic rela-
tionship. In fact, this decision demonstrated the purposes and importance of influence of
a compulsory insurance contract on civic relationship». Ibid.

49  Ibid. In life insurance, for example, «contract concluded in the form of a com-
pulsory insurance, it does not depend on the consent of potential insured whether or not
the insurance policy will be purposed for his/her life. Respectively, neither the insurer has
the duty to request his/her consent. The law directly provides, that his/her life should be
insured on a compulsory basis, who should be the insurer and who should be the benefi-
ciary of insurance payment (after occurrence of an insured event)».

50 See, on this point, K. IREMasuvILL, Online Commentary on the Civil Code, cit.
In compulsory insurance, for example, «the insurer will not be able to enjoy the right
to break contract if policyholder does not pay the insurance premium. Payment of the
premiums should be claimed through judicial procedure. Non-payment of the premium
will not exempt the insurer from the indemnification of occurred damages». I. Nozapze,
Duty to Inform as a Specificity of Demonstration of Good Faith Principle in Voluntary and
Compulsory Insurance, cit., 141.
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In particular, the Law of Georgia on Insurance defines reinsurance as
an operation in which the insurer, on the basis of the reinsurance contract
and taking into account the peculiarities of each such contract, carries out
the insurance risk and related losses in whole or in part to the reinsurance
company’.

The content of the reinsurance contract is significantly determined
by the content of the insurance contract. The definition of a reinsurance
contract is based on the presumption that if the reinsurance contract does
not provide otherwise, its terms apply to the terms and conditions of the
insurance contract to the insurer®.

On this point, it may be observed that the insurer itself is not a party
to the reinsurance contract and usually does not have a contractual claim
against the reinsurer. However, in interpreting a reinsurance contract, the
court may grant such a request to the insurer if it considers that the rein-
surance contract is a transaction in favor of a third party®.

51 See, on this point, K. IREmasaVILI, Online Commentary on the Civil Code,
cit. The insurer, regardless of the reinsurance contract, is liable to the insurer within the
framework of all the obligations under the insurance contract «[d]espite reinsurance, the
insurer undertakes to pay the full insurance premium to the insured». Law on Insurance,
Article 13.

52 Ibid.

53 In practice, to make an example, it can be a problem to determine the insurer’s
liability in the event of an insurer going bankrupt. It would be unreasonable to release the
insurer from liability for damages in the event of the insurer’s bankruptcy. By such logic,
reinsurers could also be considered to be the addressees of an unjust enrichment claim.
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Article 802 - Insurance certificate (policy)

1. The insurer shall be obligated to deliver to the insured a signed
document relating to the insurance contract (insurance certificate - policy).

2. The insurance policy shall include:

a) the identities of the parties to the contract and their domiciles (place
of residence or legal address)

b) the object of the insurance and the name of the insured person

c) the definition of the insurance risk

d) the commencement and duration of the insurance

e) the amount of insurance

f) the amount of the insurance premium and the place and time of its
payment

3. If the object of the insurance is the life of a person, then additional
data shall be required on the conditions of calculating the profit of the
insurer and on the conditions of distribution of the profit.

CLARA MARICONDA

Summary: 1. The insurance contract. Characteristics and discipline.
2. The insurance policy-essential elements. 3. The insurance contract
in European countries. 4. Concluding considerations.

1. The insurance contract. Characteristics and discipline

Human life, the goods owned and those in respect of which it boasts
the ownership as owners are daily subject to the risk of deterioration, de-
struction, subtraction damage. Subject, therefore, to a possible prejudice
that of course also has repercussions above all on the economic sphere.

To avoid the de guo risk, the legislator has identified in the insurance
contract the instrumentation suitable to protect the holder!.

This is the contract under which one goes to seek protection for the
occurrence of a future and uncertain event from which a certain prejudice
could derive for the person or for the patrimony.

1 M. Rosserry, Il diritto delle Assicurazioni. L'impresa di assicurazione. Il contratto
di assicurazione in generale, Padova, 2011.
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The insurance contract, ex art. 1882 c.c., is «the contract with whom
the insurer, towards the payment of a premium undertakes to claim the
insured, within the agreed limits of the damage now produced by an ac-
cident, to pay a capital or an annuity upper the occurrence of an event
related to human life».

Depending on the risk protected the insurance contract falls within
the life business or in damages branch. Insurance companies can carry out
their activities for one or both classes.

The insurance contract is a random contract or is a contract under
which a party assumes the risk of hypothetical event towards the provi-
sion of a fixed counter performance. The latter takes the name of premi-
um, or the payment of a certain sum identified in the same contract.

The event has nothing to do with the will of the parties but is conse-
quential to a future and uncertain pack.

For example, in the compulsory non — life insurance for any motor
vehicle if in circulation, ex Article 122 of the Insurance Code.

The insurance company undertakes to reclaim the insured for the
damage caused and gives a claim. The insured, for this part, with the stip-
ulation of the insurance contract transforms the risk into an expense?.

The insurance service is merely possible because, it is conditional on
the occurrence of a fact. in the absence of it has no reason to be.

The insurance contract re-enters in the type of typical contracts be-
cause specifically regulated by the legislator.

It is a consensual contract, that is concluded with the express consent
of the parties involved, unless they establish that the contract is concluded
at the time of payment of the premium.

It is a contract with mandatory effects where both parties are required
to fulfill a certain obligation and to pay and onerous services being or-
dered to pay a price.

It is a contract after adhesion since the conditions are preliminary
identified by the insure and of duration as it lasts for a certain period’.

In fact, the contract must be specifically identified the beginning and
the duration of the insurance.

2 A. PoLOTTI DI ZUMAGLIA, Le assicurazioni contro i danni alla persona, in Teoria
e pratica del diritro, Milano, 2019.

3 G. Racucno, P. Corrias, Prestazioni di facere e contratto di assicurazione, in
Quaderni di giurisprudenza commerciale, Milano, 2013.
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The insurance coverage can be provided for a limited time, in which
the final term, no right can be asserted even if the event occurs since.

It is a contact, so the essential elements, according to the previsions of
Article 1325 of the Civil Code, are the cause, the object, agreement of the
parties and the form.

As regards the cause of the contract, it is in the transfer of the risk
from the insured to the insurer. In this regard, it should be clarified that
it is not the risk of being transferred in a legal sense when the economic
consequences deriving from its occurrence.

The insurance company, in fact, if risk occurs, it is required to pay a
compensation to the insured in the case of damage insurance, an annuity
or a capital in the case of life insurance*.

The object lies in the correspondence between the premium and the
risk insurance. The premium consists in the piece paid by the policy hold-
er, by virtue of his obligation. It is the result of the sum of the so-called
pure premium and the loads, therefore casts and taxes®.

The pure premium is the basic cost provided for insurance coverage
and it’s commensurate with the event of the risk assumed by the insurance
marketing.

To determine the pure premium is considered the expected value of
the commitments undertaken by the insurance company towards the in-
sured. Expected because they are random, as it is not certain that the in-
sured event can then manifest itself.

As regards the loads, that is the ancillary costs due by the policy hold-
er (purchase, administration, commercial costs, collection charges) they
must be specifically declared in the pre-contractual documentation with-
in c.d. informative note.

The premium, unless it concerns a contract with a duration of less
than 12 months, must be determined for certain period is paid in a single
payment or periodically.

The payment of the premium is generally paid periodically at pre-
determined intervals, once a year, for example as happens in non — life
insurance. In this case we speak about the recurring premium, to be paid

4 V. FERRARY, [ contratti di assicurazione contro i danni e sulla vita, in Trattato in
diritto civile nel Consiglio Nazionale del notariato, Napoli, 2011.

5 G. Arra, P. GAGGERO, A. FraNcHI (a cura di), Codice delle Assicurazioni, Mila-
no, 2016.
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at the beginning of each insurance period. It can also be paid in a single
solution at the time of the stipulation of the contract by configuring the
figure of single premium.

In any case, it is essential that is specified within the contract the date
provided for the payment of the same.

The payment of the first annuity is mandatory, pursuant to Article
1882 c.c. The subsequent ones can be suspended in accordance with Ar-
ticle 1924 c.c.

If indicated within the insurance contract to the occurrence of certain
premium conditions can, a request, be redeemed or reduced, providing
the possibility of penalization on the capital of the insured. Also, in this
case it must be declared in the pre-contractual stage, within the informa-
tion note.

If the conditions to obtaining the redemption or reduction of the pre-
mium are not met, the contract is extinguished, and the sums already paid
remain acquired by the insurance company.

If the taxpayer does not provide for the fulfillment of this service
and therefore if the premium is not paid the contractual guarantees are
suspended, the accident is not compensable, remains the obligation to pay
the premium.

Specifying, in the event that it is an insurance for damages the cover-
age is suspended until the insured does not provide for the payment of the
single premium of the first installment with the exemption of the insurers
from the execution of their own performance. If these are the installments
after the first period, there is a grace period of 15 days, after which the
coverage is suspended.

The insurer within 6 months of the default, can act to obtain the pay-
ment of unpaid premiums.

The contract is terminated by right, unless the insured does not pro-
vide for the payment of the sums due, premiums and expenses, thus reac-
tivating the insurance policy in this way®.

As regards the life insurance, where the default concerns the first in-
stallment or the single premium, the insurer will have the right to act
within six months to see their credit satisfied.

If, on the other hand, it is the premiums subsequent to the first, the
contract after the grace period of twenty days, is terminated by right.

6 N. D1 Paora, Il contratto di assicurazione. Questioni processuali, Milano, 2011.
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The insurer cannot claim any other payment, but he retains those already
paid, unless the right for the insured to redeem and reduce the policy has
matured.

In some cases, it is also provided for above premium when the health
conditions of the insured, or when the professional, sporting activities
involve the man-exceeding of the level of risk envisaged.

In these cases, the insurance undertaking has the right to claim pre-
mium increases.

The insured is therefore required, first of all, to pay the premium in
addition to additional charges explicitly provided by the legislator’.

In Article 1913 c.c., the obligation to notify is provided, for which the
insured, within 3 days of the verification of the accident, must notify the
insurance company.

The insurance company for its part required to notify the victim of
all the rights that are recognized and to provide him or her with a ques-
tionnaire to be completed so as to obtain a profit description of what
happened.

As far as the assessment of bodily damage is concerned, it is made on
the basis of only documents, in the event that it is damage to the feet in the
most serious cases it becomes necessary the medical expertise.

The insurance, required to liquidate the damage suffered, must pro-
pose the offer of liquidation within three months of the claim for com-
pensation.

If the responsibility for the accident within the term of 90 days is not
yet clearly defined, there is a deadline of 18 months to comply with the
fare cast, not later than that.

If it is not provided within the mentioned time limits it is also re-
quired to pay legal interest increased by 2 paints. Accepted the offer, it
must be liquidated within 45 days.

The right to compensation for damage is prescribed in 10 years for
bodily, damages 5 for those patrimonial.

In Article 1914 of the C.C. it is established that the insured must in
place conduct to avoid the accident or reduce the consequences.

By aching in man-compliance with the de quibus charges, he loses the
right to compensation, if he is operated in a malicious way, a reduction of
compensation if conditioned by fault.

7 M. IRRERA (a cura di), Lineamenti di diritto assicurativo, Bologna, 2019.
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The Article 1982 of the C.C. specifies that the insured must precisely
describe the risk from which he intends to protect himself, without omit-
ting any information and avoiding inaccuracies®.

If the information kept hidden would have led the insurer not to
conclude the contract or to apply different conditions. If kept silent and
with intent or gross negligence, the insurer has the right to challenge the
contract to obtain its cancellation and to withhold premiums paid up to
that time.

It must also not provide for any compensation if the accident should
occur.

If the inaccuracy looks at them were contractual clauses not affecting
the entire contract, only these are voidable. The insurer can still exercise
their right of withdrawal.

If the prejudicial event occurs in the interval of time that goes from
the knowledge of the defect to the effectiveness of the withdrawal, the
compensation is due in a manner of all.

It is calculated in proportion to the difference between the premium
expected and what it would have been, if known the additional condi-
tions.

Also, on the insurer weigh different obligations.

First, it must act in compliance with the principle of transparency,
providing clear and exhaustive information with respect to the product
offered.

He is also required to pay compensation for the occurrence of the
event for which the insurance contract was stipulated.

Before proceeding with the stipulation of the contract, the legislator
has ordered a pre-contractual negotiation, which differs depending on
whether it is life insurance or non-life insurance.

As regard to the non-life branch, IVASS, in implementation of the
provisions of the EU directive number 97 of 2016 to ensure clarity and
simplification of information, has introduced the L.PID, acronym of
Insurance Product Information Document, an information document
standardized and pre contractual in which the main characteristics of the
contract are specified.

8 M. FaccioLl, Dichiarazioni inesatte e reticenti dell’assicurato e tutela dell’assicu-
ratore, in La responsabilita civile, Torino, 2005, p. 32.
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These are identified by virtue of schema, consisting of a series of
questions and answers clarifying the differences between the products
offered’.

Useful is analyzing the risk.

The insurance risk consists in the possibility of suffering a prejudice,
caused by a future and uncertain event over which the parties have no
control.

It depends on the frequency, or another possibility that the event oc-
curs and the proposed consequences that could derive from it.

It takes the name of accident in the event that it is an insurance for
damage, of event in the case of life insurance®

The Article 1895 c.c. responds that the contract is no valid for lack of
cause, in the event that the risk is inexistent!!.

The rule must also be applied to putative risk, that is the risk which
does not actually exist at all, however it is considered to exist by the par-
ties'.

If during the contractual relationship, the risk ceases to exist the con-
tract is dissolved, pursuant to the Article 1896 c.c. The insurer if retain the
right to obtain payment in full all the premium accrued while the commu-
nication of the cessation of the risk.

If, on the other hand, the risk ceases even before the contract has be-
gun to produce effects, cannot be demanded the payment of the premium,
but only the reimbursement of expenses.

If the intensity changes, the contract must be adjusted to the change,
pursuant the Article 1895-1898 c.c.

The reduction in the probability that the event will occur, in order to
give the insured person, the right to benefit from the premium reduction,
must be stable, significant, lasting. In this case the insurer has the possi-
bility to withdraw from the contract.

On the other hand, if the probability that the event occurred increas-
es, it must be unpredictable and unforeseen and must make survey at a
time after the conclusion of the contract.

9 L. FARENGA, Manuale di diritto delle assicurazioni private, Torino, 2019.

10 G. Resurri, G. ReBUFFI, A. REBUFFIL, Analisi dei sinistri e perizie assicurative,
Roma, 2015.

11 M. Rossgrtl, I diritto delle assicurazioni, Padova, 2011.

12 A.PrOCIDA, La responsabilita civile. Contratto e torto, Torino, 2014.
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It must be the consequence of an extrinsic and new fact compared to
what was the risk situation originally envisaged by the parties®.

As regard to the aggravation of the risk, it should also be referred to
the hypotheses of bankruptcy of the insured, with respect to which it is
established that the contract is not extinguished, but also determines, also
in this case the right of withdrawal for the insurer.

The risk must be specifically identified by the parties.

The insurance policy in fact cannot cover any exposure more can all
the damages that have occurred be compensated.

According to the provisions of Article 1900 c.c., the parties must iden-
tify the content of insurance benefit and limits of the insured person’s
right, according to specific criteria of temporal order, spatial, causal order.

Causal order, in the sense that the insurer is not required to compen-
sate the damage in the cases, in which it derives from willful misconduct
of the interest party or even gross negligence.

He is obliged, instead, to fulfill his service to exercise, in cases in which
although deriving from an action, malicious of the interested of human
solidarity, or for the protection of common interests also to the insurer
person, in a state of necessity, or in the hypothesis of legitimate defense'.

The insurer has no obligation to pay compensation in the further
event that the fact was determined by intrinsic defect on the thing not
reported, unless the parties have otherwise agreed.

It is also exonerated in cases where the damage derives from unfore-
seeable events, such as wars, seismic movements and in the case of suicide
of the insured, within 2 years from the conclusion of the life insurance
contract, pursuant to Article 1927c.c.

Provision to which it is possible to derogate whit the inclusion of a special
clause in the contracts, as required by ISVAP regulation number 40 of 2012".

13 The insured, having verified the fact that determines the increase, or the reduc-
tion of the risk, must promptly notify the insurer who, within 30 days of reporting the
fact, has the right of withdrawal. If the insured does not do so, he will lose his right to
compensation or will receive it only in part, to a reduced extent, in proportion to the dif-
ferent premium that the insurer would have requested if he had been aware of the greater
exposure to risk.

14 L. FArRENGA, Codice delle Assicurazioni, in I codici commentati con la ginrispru-
denza, Piacenza, 2021.

15 F SALANDRA, Dell’assicurazione, in A. SciaLoja, M. Branca (a cura di), Com-
mentario del cod. civ., Bologna - Roma, 1960, pag. 393; P. BARIDON E M. GAGLIARDI,
Dell’assicurazione sulla vita. Commento sub art. 1927, in P. SCHLENSIGER (a cura di), 1/
Codice Civile, Milano, 2013, pag. 162.
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As regards the death caused by catastrophic events, according to the
provisions of the regulation, it can be specifically provided by the parties
within the contract.

Therefore, certain categories of risks cannot be subject to insurance
coverage and, if included in the contract, the agreements in this sense are
null and void due to contrary to the law'®.

First of all, as we have seen, the claims caused by an intentional action by
the insured are not eligible for compensation, pursuant to Article 1900 c.c.

Furthermore, the price of redemption in the event of kidnapping pur-
suant the Article 12 of the insurance code, is not compensable.

Article 3, para. 59 of Law number 244 of 24 December 2007 provides
that the «risks deriving from the performance of institutional tasks en-
trusted to public officials insured by the public authority and concerning
liability for damages are not insurable caused to the State».

We come to the event that can be compensated in the life insurance
cause of death.

The I.S.V.A.P. regulation the tracing to what is already provided by
the Civil Code regarding the insurer contract, establishes that the risk of
death must be covered with respect to any cause, except for the hypoth-
eses in which it is a consequence of the willful misconduct of the policy-
holder, of the insured, or of the beneficiaries.

The legislator in the Code also states that the parties have the possi-
bility to guarantee insurance coverage also to the event caused by grass
negligence of the policyholder, of the insured and of the beneficiaries?.

On the other hand, in the I.S.V.AP. regulation, the gross negligence
isn’t mentioned, providing, as the only cause excluding the compensation,
willful misconduct.

As far as the form is concerned, it is a free form contract, although
according to the provisions of Article 1888 c.c. for evidentiary purposes it
seems necessary the written form.

2. The insurance policy-essential elements

The insurance contract consists of two documents, the insurance cer-
tificate and insurance policy.

16 M. GAGLIARDI, Atipicita dell’assicurazione per prassi assicurativa e copertura dei
nuovi rischi, in Gli Strumenti della precanzione: nuovi rischi, assicurazione e responsabili-
ta, Milano, 2006.

17 M. FranzoniI (a cura di), Diritto delle Assicurazioni, Bologna, 2016.
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The insurer is required to issue to the insured at the time of signing
the contract, first of all the insurance policy, within which the essential
elements are specified, as well as the general conditions of the contract!®.

Article 1888 c.c. establishes that the policy, signed by both parties has
its object the general conditions of the contract and usually also the per-
sonalized ones, that is linked to the needs of the specific customer.

In this case we speak of additional clauses and particular clauses.

Among the first, it should be mentioned, for example, the possibili-
ty of arranging temporary insurance coverage, under which the contract
takes effect from the moment of the proposal, even before acceptance.

Once acceptance has taken place, the definitive contract then takes
effect, replacing the provisional one in full.

In the Article 1889 c.c. the recorder it has also provided that the insur-
ance policy can be named to the bearer, to the order.

In the last two cases the assignment of the credit to the insurer per-
forms a purely evidential function and does not become a credit title. The
insurer can address to the bearer of the policy the same exceptions, that
can be proposed to the previous holder.

It is also necessary the existence of certain conditions so that the in-
surance contract has reason to exist. First of all, a large number of subjects
exposed to that specific type of risk is necessary.

The damage that could result must be heavy enough to justify the
recourse of the insurance. The premium must consist of an accessible sum
and the risk must be perceptible and measurable®’.

About the causes of termination of the insurance contract, it first expires
at the time of the predetermined final term or if the exposure to risk ceases.

In subscription insurance and multi-year contracts is no longer appli-
cable, the parties have the right to withdraw at any time by giving ade-
quate notice of 60 days.

The contract is dissolved in the event of no-payment of the premium
and in all other cases in which the insurer, by express legislative provision,
matures the right to withdraw.

As mentioned above, the insurance policies are divided into non-life
and life branches.

18 P. Corrias, Il Contratto di Assicurazione. Profili funzionali e strutturali, in
Scienze assicurative, Napoli, 2016.

19 A. Donari, G. V. Purzoru, Manuale di Diritto delle Assicurazioni, Milano,
2019.
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In the latter case the insurance contract must contain further elements,
capable of identifying the insurer’s profit, the conditions for the distribu-
tion®.

The life insurance is the policy by which the insurer assumes the ob-
ligation to provide for the payment of a capital or an annuity upon the
occurrence of an event concerning human life, death, invalidity survival at
the time of expiry of the contract.

The risk can be evaluated by means of the c.d. mortality tables, an
instrumentation designed to verify the mortality rate is survival for single
generations in a specific demographic area.

We speak, in this case, of demographic risk, which implies a certain
deviation in the effective duration of the single person’s life, compared
to the statistically measured average life expectancy of the population to
which he belongs.

It may be risk of premature death or longevity.

In the first case, the insurer required to transfer immediate resources
to the family members of the deceased to his legitimate heirs, or the ben-
eficiaries, if specifically identified in the contract.

In the second case, on the other hand, the insurer must provide for
the payment to the insured of the resources useful to cope with old
age.

Insurance contracts in this sense are profitable. Not only for fami-
lies, but also for companies, to protect themselves from any consequential
prejudices to the death of a certain company person.

He is the so-called key man, and he is difficult to replace for load and
skills. In the insurance contract must be specified the contractual parties,
the date of the figurative points, places of residence or legal address.

The parties involved are necessarily the insurer, more generally the
insurance company, on the one hand, the real insured is the one who must
protect himself from the verification of the risk on the other.

Then there are the policyholder and the beneficiary, who may or may
not coincide with the person of the insured.

The insured is the person to whom the event refers, or whose interest
has gone to protect with the stipulation of the contract.

It may be a natural person or a legal person, except for the cases in
which the risk relates to an event relating to human life.

20 L. FARENGA, Manuale di Diritto delle Assicurazioni private, Torino, 2019.
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In fact, in life, accident and sickness policies, the insured can only be
a natural person?'.

The contractor is the natural or legal person who concludes the con-
tract and fulfils the payment of the agreed premium.

If it does not coincide with the person of the insured, he is not the
holder of the rights granted by the contract itself.

The beneficiary is the natural or legal person with the right to obtain
the insurance benefit upon the occurrence of a certain event contractually
identified.

The Civil Code in the Article 1290 specifies that the person of the
beneficiary can be identified within the contract or otherwise with a sub-
sequent declaration, also testamentary.

In the same way the revocation of the beneficiary can take place at
anytime, unless the policy holder has declared in writing that he can waive
the power of revocation.

If irrevocability does not take effect if the beneficiary has attempted to
live the life of the insured person®.

For the contract stipulated to be valid, it is also necessary the interest
of the insured®.

Otherwise, the contract is void pursuant the Article 1904 c.c.

The interest must be current, must exist from the moment of com-
mencement of the insurance coverage. It must also exist at the time when
the event occurs.

The interest of the insured cannot be guaranteed for a figure higher
than the real value of the asset.

There would be, on the other hand, an unjustified an undue enrich-
ment of the insured.

We came, at this point, to the phase that precedes the stipulation of the
contract itself, the pre-contractual phase.

The intermediary must deliver to the potential policyholder an infor-
mation file containing, the summary, the information note, the insurance
conditions, the glossary, and the proposal form. The insurance proposal
must contain the essential elements of the contract, such as therefore the
parties, the risk, the premium, the maximum chosen?.

21 M. IRRERA (a cura di), Lineamenti di diritto assicurativo, Bologna, 2019.

22 M. Franzoni (a cura di), Diritto delle Assicurazioni, Bologna, 2016.

23 P. RescioNo, Appunti sulle clausole generali, in Riv. dir. comm., 1998, p.65.

24 N. D1 Paora, I/ contratto di assicurazione. Questioni Processuali, Milano, 2011.

72



The proposal is made by the insured to the insurer who then accepts
or not. The insurance contract is perfected at the time when the proposal
meets the citation and may undergo changes over time that must be indi-
cated in writing on the appendices. Is the insurer to provide in this sense,
the policy holder to sign it.

The Court of Cassation® , with reference to information obligations,
affirms the principle for which the insurer of intermediaries’ promoters
are primarily obliged to guarantee consumers, clear, comprehensive and
complete information.

There are also required to proposition of those policies useful for the
claims of the insured. Otherwise, theirs is a negligent conduct, pursuant
the Article 1176 c.c.

It is what is established by the same legislator in Articles 1175, 1337,
1375 c.c. and in the Article 183 of the Private Insurance Code, where it is
clearly indicated that in the offer and execution of the insurance contract
companies must act with diligence and transparency.

It must also be refrained from assuming any conduct that may be in-
jurious to the insured.

The customer today is more aware and prepared thanks to the new
technological methodologies that also have contributed to making the of-
fer of the insurance market more usable.

Today, in fact, the customers can consult the online offers, they can
have opinions and information shared by users on social networks, fo-
rum.

3. The insurance contract in European countries

The insurance contract governs the position of consumers with dif-
ferent offices and nationalities. It therefore enjoys a certain transnational
vocation®.

With the aim of introducing a coherent and unitary discipline on the
subject of European insurance contractual relationships, the PEICL,
Principles of European Insurance Contract Law, were published in Au-
gust 20097,

25 Corte di Cassazione, sent. n. 8412 del 24 aprile 2015.

26 O. CLARIZIA, Indennizzo diretto e prestazione assicurativa, Napoli, 2009.

27 C. ARMBRUSTER, The Principles of European Insurance Common Law, in Dir.
econ. ass., 2010, p.18.
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These rules are set out in the articulation of the Draft Common
Frame of Reference, intended to standardize the regulatory framework in
the member countries.

They are divided into four parts, the first has as its object common
provisions; the second part concerns insurance coverage; the third ruler
with regard to fixed insurance amounts; the last contains the special pro-
visions.

The rules are dictated in compliance with the principles of loyalty
and good faith, to which both contractual parties are required during the
negotiations and in the execution of the contract.

Article 2: 101, Applicant’s Pre-contractual Information Duty, for ex-
ample, provides for the information obligation for the policyholder, who
is required to provide all useful information for signing the contract and
for a correct risk assessment. If he does not do so, he legitimizes the in-
surer to request termination of the contract.

From a comparative point of view, it is necessary to analyze, albeit
briefly, the insurance system provided by other European countries, such
as Germany, France, England (although no longer a member of the EU),
especially as regards the compensation of the harm.

In Germany, as in Italy, the compensable damage is that caused by
negligent conduct and therefore determined by negligence, imprudence,
Inexperience.

In par. 249, paragraph 1 of the Burgerlisches Gesetzbuch?, that is the
German Civil Code, it is established that the person who is required to
compensate for the damage must restore the existing condition before the
occurrence of the event.

In paragraph 2 it is established that the creditor, rather than requesting
the reparation of the damage, can demand payment of the corresponding
monetary sum.

The burden of proof, in claims for damages, rests on the person mak-
ing the request, who is required to demonstrate the damage suffered and
the causal link between the conduct of the counterparty and the event that
occurred.

A study of the French legal system is also interesting, as insurance law
in France is characterized by multiple statutes, differently provided for in
specific contractual cases.

28 W. FacHREDAKTION, BGB —Biirgerliches Gesetzbuch. Mit den Nebengesetzen
zum Verbraucherschutz, Mietrecht und Familienrecht , Ratisbona, 2021.
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Life insurance, damage insurance and the insurance contract put in
place for the exercise of the construction business are provided for.

The legislator took care to dictate specific regimes for each sector, by
virtue of special laws. Let’s see some of them.

The law of 9 April 1898 dictates the discipline for damages suffered in
the exercise of work. The victim is not required to prove the fault of the
employer, as this is a special form of strict liability.

The Kouchner Law, also known as the Anti-Perruche Law, n. 2001-
303 of March 4, 2002, introduces special provisions about compensation
for serious damage, the compensation of which falls on ONIAM, the
guarantee fund.

Law no. 389 of 19 May 1998, about liability for defective products,
establishes that the burden of proof lies with the manufacturer. The man-
ufacturer must prove that the asset was built in strict compliance with the
best standards required for that specific work activity.

The regulation of road accidents is provided for by the Loz Badinter,
law of 5 July 1985, according to which.

Anyone who causes a traffic accident by means of a motor vehicle,
whether it is moving or even in a state of positioning, is required to com-
pensate the victim. The obligation does not exist if the event is caused by
the person requesting compensation.

The IRCA agreement establishes that the parties involved must notify
their insurance company of the event within five days of the event. They
are required to report any useful information, including the presence of
witnesses, the intervention of the authorities, the presence of wounded®.

Claims arising from malicious acts are not eligible, except, however,
for those of employees or persons for whom the Insured must answer,
nor are claims caused by fraudulent acts refundable.

The French Court of Cassation confirms that the damage must not
be compensated in the event of willful misconduct or gross negligence.
However, this principle does not apply to children under the age of 16, to
people over seventy, to 80% of disabled people®®.

29 D. SIRIGNANO, Incidente stradale in Francia: risarcimento dei danni corporali
subiti, 12 settembre 2020, https://avvocatosirignano.com/incidente-stradale-in-francia-ri-
sarcimento-dei-danni-corporali-subiti/.

30 Praper X., Europa: il risarcimento del danno alla persona in Francia, in RIDA-
RE, 16 novembre 2015, https://ridare.it/articoli/focus/europa-il-risarcimento-del-dan-
no-alla-persona-francia.
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With regard to unfair competition, the Cour de cassation states that:
«les faits de concurrence déloyale générateurs d’un trouble commercial
impliquent nécessairement I’existence d’un prejudice»’'.

Jurisprudence and doctrine agree that there are two compensable
damages, the dommages corporels, the dommages materiels.

The former refers to damage to the physical or mental integrity of the
person.

The damage must be assessed immediately, but also in a permanent
dimension, verifying potential irreparable damage.

The compensable victims are not only the direct ones, but also the
indirect ones, such as the relatives of road victims.

In the case of moral damages, we speak of dommages moraux, whose
compensation, according to the jurisprudential rulings, must be admitted.
In fact, there is no duplication with the other types of damages that can
be compensated.

Dommages materiels, on the other hand, are pecuniary damage, con-
sisting, therefore, in economic losses, or in a loss of earnings.

The cd. Nomenclathure Dintilac, of July 2005, classifies 29 types of
compensable damages, including pecuniary, non-pecuniary, temporary,
permanent damages®.

With regard to the compensable damage, the Projet de réforme de la
responsabilité, proposed in March 2017, distinguishes the dommage from
the préjudice. The civil liability of the agent arises only if an actual damage
is caused.

Art. 1240 of the French civil code provides that civil liability arises if a
dommage is caused and no mention is made to the préjudice. The French
Court of Cassation, regarding the dommage, reports that it must be cer-
tain, personnel, direct®.

31 Cour de Cassation, Chambre Commerciale, 9 gennaio 2019, n. 17-18.350, in
conrdecassation.fr.

32 Lgs Avocates, Nomenclature Dintilbac, in Conseil National Des Barreaux,
p-1, https://www.avocat.fr/sites/default/files/ NOMENCLATURE %20DINTILHAC.
pdf «La nomenclature Dintilbac Fixe des principes pour I’évaluation de la réparation ré-
sultant d’infraction seyant causé des dommages corporels a une victime. Elle fix ed vingt
postes pour les victimes directes et sept postes pour les victimes indirectes. La nomenclature
n’a pas de force obligatoire, elle est simplement indicative et un instrument pour les prat-
iciens. Elle n’est pas non plus exhaustive, c’est-a-dire que le juge pourront décider d’indem-
niser un poste qui ne figure pas dans la nomenclaturen.

33 C. Von Baw, The Notion of Damage, in A.S. HarTkaMP, M.W. HESSELINK,
E.H. Honprus, C. Maxk E C. EDGAR DU PERRON (a cura di), Towards a European Civil
Code, 4a ed., Wolters Kluwer, Alphen aanden Rijn, 2011, p. 387 ss.
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In France, differently from what happens in Italy, the liberalization of
the market is envisaged and, therefore, the insured can decide to withdraw
from his insurance contract, should he find another more profitable pro-
posal, at any time, even before the expiry of the contract.

Finally, we come to the English legal system.

In the English legal system, the insurance sector is regulated above all
on the basis of jurisprudential rulings, based on case law.

To date, despite the various rulings, there is no unambiguous defini-
tion of insurance®.

In August 2016, the Insurance Act 2015, IA, which appears to have
been the most important insurance reform in England since 1906, came
into effect when the Marine Insurance Act was enacted®.

The main points of the reform are the provision of an obligation of
correct information to ensure the knowledge of the risk, the knowledge,
the verification of the causal link between the event contested by the in-
sured and the damage.

In this way, the position of the insurance companies is protected,
which are called upon to pay their own performance only in the cases in
which the link actually exists.

As regards the first of the aforementioned points, the insured bears
the so-called duty of fair representation, being required to provide the
insurer, in the pre-contractual stage, with all useful information for the
formation of the contract and risk assessment.

Before the reform, in the event of non-compliance with the obligation
de quo, to breach, the contract was subject to retroactive cancellation.

The Insurance Act provides that cancellation must be considered as
only one of the remedies available. The appropriate remedy must be com-
mensurate with the type of violation, verifying, for example, whether the
insured acted with willful misconduct or gross negligence.

As regards the second point of the reform, the sect. 11, the legislator
establishes that the damage must not be compensated if there is no con-
nection with the conduct put in place by the insured person®.

34 Sentenza della Corte di Giustizia dell’Unione Europea, (Sesta Sezione), 17 gen-
naio 2019, C-74/18, A Ltd con lintervento del Veronsaajien otkendenvalvontayksikko.

35 ANIA, L’Insurance-Act ¢ entrato in vigore nel Regno Unito, in Panorama Assi-
curativo, 2015,https://www.panoramassicurativo.ania.it/articoli/66959.

36 E. DE SIMONE, L’affascinante storia dell’assicurazione. Manifesti, libri, targhe,
polizze, Milano, 2016.
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Finally, as regards the information obligations imposed on the insurer,
the provisions dictated on the subject by the English legislator seem sim-
ilar to what is provided for in our legal system.

The credit must certainly be attributed to the Community legislator,
concerned with imposing on the Member States the promulgation of pro-
visions to ensure compliance with the principle of transparency in con-
tractual relations.

The insurer, as a strong policyholder, is required to provide clear
and comprehensive information to its counterpart in the pre-contractual
phase.

The insured, because he is a weak contractor, must be guaranteed ef-
fective knowledge and awareness of the contractual regulation.

4. Concluding considerations

The insurance sector, also from a regulatory point of view, seems to
enjoy a certain uniformity and convergence between the various coun-
tries of the Union, due to the transnational nature of the economic oper-
ation underlying the contract, as well as to the Europeanization process
aimed at by the Community legislator.

Community law in the insurance field is concerned with guaranteeing
the weak party of the contract, the policyholder, «not because he is a con-
sumer, but because he is a customer»¥.

The information asymmetry must be overcome and therefore the ob-
ligations specifically dictated on the subject must be respected, right from
the pre-contractual stage.

In this way, the negotiation imbalance typical of the relationship be-
tween policyholders and insurers can be corrected.

The goal is also to promote the liberalization of the insurance market
(as in France), the freedom of establishment and the provision of services.

The parties, both guaranteed and protected by law, must have the abil-
ity to conclude cross-border contracts, in the respectful observance of
contractual fairness and transparency.

In this direction, comparative law, the aim of which is to promote
community harmonization in the regulatory field, becomes the instru-

37 V.Rorro, Regolazione del mercato e interessi di riferimento: dalla protezione del
consumatore alla protezione del cliente, in Riv. dir. priv., 2010, p. 25.
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ment for promoting compatible solutions at the European level®. In fact,
«[t]he matter of the insurance contract, both due to its origin to the z, as
has always been known, it constituted a sort of special or corporative law
of a transnational nature, either because of the ever-greater similarities in
contractual matters existing in European law»*.

38 A. WiyrreLs, Le droite comparé ala recherche d’un novuel interface entre ordres
juridiques, in Rev. int. dir. comp., 2008, p. 228.

39  S. Nrrt1L, Duty of disclosure nel contratto di assicurazione. Analisi comparata tra
sistema italiano e sistema inglese, in Dir. econ. ass., 2010, p. 527 ss.
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Article 803 - Types of insurance policies

If the insurance policy is issued to a bearer as blank endorsed or to
order, the insurer may assert against the holder of the policy all the claims
that he/she has against the original policyholder. This rules shall not apply
if the holder of the insurance policy notifies the insurer of the transfer of
insurance rights to him/her and the insurer does not immediately assert
his/her claims.

CLARA MARICONDA

Summary: 1. Different types of insurance policies. 2. The insurance
policy and the insurance certificate. 3. Insurance policies in European
law. 4. Conclusive considerations.

1. Different types of insurance policies

The insurance policies can cover a multiple variety of events. They are
distinguished, in the first, in man —life and life insurance contracts. Life
policies are rather varied branches.

They differ in terms of method of disbursement of the capital an-
nuity compensation. The guantum in some cases is expressly linked to
the performance of stock indices, shares of funds, whose trend is a direct
consequence of the trend of the financial market. They are therefore cat-
egorized in traditional life policies, those of a demographic nature. Life
policies of financial matrix, life policies traditional, life policies of a social
security nature.

As regards the first, the risk in the case is the so-called demographic
risk. It is necessary to carry out on assessment of the difference between
the actual duration of life of a single subject, compared to those that are
the average life expectancy of the population statistically detected.

It may be a risk of premature death or longevity. In the first case the
insurer is required to transfer immediate resources to the family members
of the deceased to his legitimate heirs and beneficiaries.

If specifically identified in the contract and second case. In the second
case, the insurer provides for the payment to the insured of the resources
useful to cope with old age'.

1 A. PorotTI DI ZUMAGLIA, Le assicurazioni contro i danni alla persona, Milano,
2019.

80



As regard to financial policies, they were born from the need to insure
against certain events of economic matrices, such as monetary devaluation.

The insured if the life event expected within the contract occurs in-
corporates a capital annuity. The latter is commensurate with the perfor-
mance of a certain stock index, or the financial values considered. They
are born to cope with the c.d. investment risk, also known as risk of re-
sults of investments, of premiums paid against the operation of the life
business.

The investment risk has no reason to exist if the life insurance policy
is a transaction with predetermined and specified corresponding services.
Already «at the time of conclusion of the contract assumed importance
only a technical level»2.

The investment risk occurs precisely because of the predetermination
of the contractual obligations and therefore of the premium due by the
insured and as regards the insurer’s performance the determination of the
sum assured.

This situation entails the inability of insurance companies to dissolve
to their own benefit being the risk really weighs on.

Given the reversal of the economic cycle’, the premiums initially
paid are devolved to the c.d. mathematical reserves.

For the merge companies and the need to invest the resources ob-
tained to be able to support the obligations assumed through the insur-
ance contract. The return of investments must necessarily coincide with
the technical rate which should therefore be carefully estimated.

The problems exposed and the needs of the constantly evolving mar-
ket determine the proposition by insurance companies of types of insur-
ance products focused on financial minds.

2 P. Vourre PutzoLu, Le assicurazioni. Produzione e distribuzione, Bologna, 1992,
p.169.

3 La gestione delle imprese di assicurazione ¢ caratterizzata principalmente dall’in-
versione del ciclo economico. Difatti, differentemente dalle altre forme di impresa, ’as-
sicurazione anzitutto riscuote dagli assicurati i ricavi, ovverosia i premi per poi sostenere
in seguito ed eventualmente i relativi costi, dei quali 'ammontare ¢ incerto al momento
della stipula del contratto. Motivo per il quale I'impresa assicurativa deve necessariamente
accantonare risorse, dunque i premi di competenza dei futuri esercizi, in sede di bilancio
e nel rispetto delle norme civilistiche; I’accantonamento avviene provvedendo alla costitu-
zione delle c.d. riserve tecniche, le quali saranno poi investite cosi da garantire un rendi-
mento adeguato. Per una completa analisi della gestione delle imprese di assicurazione si
vd. A. CapPIELLO, Economia e gestione delle imprese assicurative, Milano, 2008.
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Starting from the first half of the nineteenth are stipulated the first
policies indexed by means of the opposition of the c.d. clauses gold course
and gold value.

In Article 1277, para. 1. c.c. it is established that «the pecuniary debts
are extinguished with money having legal tender in the State at the time of
payment and for its nominal value consequently». The debtor gets free of
the assumed obligation by providing for the payment of the nominal val-
ue of the predetermined sum without holding the debt with the possible
variation of the real purchasing power.

The creditor could be seriously clauses by means of which to anchor
the debt to the value of specific assets like gold.

Around 1970 in Italy, with the aim of ensuring stability to the value of
the currency, the policy, ever time, data and inflationary winds devolving
the currency*, are introduced the first policies revalued by means of these.
It is established that the service must be «parameterized to the result of
special management of the mainly government bonds purchased against
the mathematical reserves»°.

It makes the premiums paid. The insured amount varies in propor-
tion to the trend of the results achieved by means of separate management
with profit by the policy holders.

In this way the value of the benefit due by the insurance is protected
against possible monetary devolution and can only increase®. The finan-
cial risk, therefore, remains in the hands of the insurer, alone acquires
considerable relevance, and use especially for life insurance contracts
since these are long-term contracts and for social security purposes’.

We speak about Index Linked policies if linked stock indices. Unit
Linked policies, if they concern the value of units of a collective invest-

4 Negli anni *70 del secolo scorso con il cd. shock petrolifero del 1973 ha avuto
inizio un periodo di crisi economica globale. Anche I'Italia, essendo importatrice di ma-
terie prime, dato il 51gn1ﬁcatlvo aumento del prezzo del petroho, subisce una riduzione
del proprio approvv1g10namento Inoltre, la produzione comincia a rallentare, segue la
svalutazione della moneta cosi dare impulso alle esportazioni dei prodotti finiti. La sva-
lutazione monetaria finisce per incidere negativamente quanto sulle esportazioni, quanto
nel mercato interno. I tasso d’inflazione, pari al 5% nel 1972 si alza solo due anni dopo,
nel ’74 al 19%.

5 A.CorinT, G. CUCINOTTA, Le polizze Index e Unit Linked in Italia, in Quaderni
di ricerca ISVAP, n. 5, 1999.

6 H. Scamipt, Inflazione e assicurazione, in Assicurazioni, 1983, 1, pp. 280 ss, spec. 289.

7 A. LoNGo, Assicurazione vita e inflazione, in Assicurazioni, INA, Roma, 1974, 1,
pp- 531 ss, spec. p. 537.
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ment fund of savings, or of an internal fund coming to the last of the cat-
egories such as that of traditional life insurance of a social security nature.
This is a form of pension of the second pillar supplementary to the national
public debt.

For the national public debt, the structures of the first pillar called to
ensure the payment of the compulsory pension have encountered limits in
the resources available.

For this reason, a binary system is established by virtue of which the
mandatory public pension is integrated by the private. It is implemented by
means of pension funds, associative bodies managed by insurance compa-
nies, securities firm, banks, asset management companies.

As regards then now life branch, these are policies aimed at protecting
the insured from future and uncertain events that could cause damage to
individual assets or to the assets in full to one’s own person and to one’s
own earnings.

Already being this brief premise, it is possible to deduce that the man
life branch is much wider and more varied because we have risk considered.

First, it is essential to distinguish the guarantees of direct risk from
those of civil liability.

In the first case the insured goes to directly protect himself his own
property against a certain event. In the second, the insurer assumes the ob-
ligation to hold the insured in harmless, against any damage caused by them
involuntarily to third parties.

The branch of civil liability is in turn divided into two categories. The
civil liability car and the civil liability different®.

The C.d.S,, traffic laws, provides that for all motor vehicles, including
also trailers and trolley vehicles circulating or even parked on public roads
must be compulsorily subscribed to insurance coverage.

This becomes useful and necessary for compensation for damages possi-
bly caused to things or people. The obligation is less only when the vehicle
is then demolished and deleted from the PAR (Public Automobile Register).

Fall into the category of CVT “land vehicle bodies”, or that set of insur-
ance coverage, it is also arranged for motor vehicles but inherent in other
cases of events, such as theft and fire, also for natural disasters’.

8 M. Bona, Risarcimento del danno, procedure di liguidazione e azione diretta nel
codice delle assicurazioni: prime riflessioni critiche, in Resp. civ. prev., 2005, p. 1193.

9 L. Prati, Le criticita del nuovo danno ambientale: il Confuso approccio del codice
dell’ambiente, in Danno e responsabilita, 2006, pp. 1049 ss.

83



With the kasko guarantee compensation for damages is also due if the
accident involved only the insured and not also the third parties.

As regards the second category, the different civil liability includes
various types of coverage, such as the R.C. of the entrepreneur who pro-
tects himself with respect to his own obligations towards his employees.

The R.C. product is, instead, that insurance coverage for damages re-
lated to the exercise of the production activity, and therefore manufactur-
ing defects of packaging'®, while with the R.C. professional, by virtue of
which freelancer goes to protect himself from any damage caused in the
exercise of his professional activity.

Interesting the R.C. family for damages related to the normal life of
households and credit insurance, that are a coverage that goes to protect
the creditor from any default of his debtor.

What is clear from when referred is that in the policies of the man life
branch the risk is greater than that foreseeable for life insurance policies.

While in fact in the latter the risk is calculated based on tables actuar-
ial, in the hypothesis of insurance for damage depends on random events.

While in fact in the latter the risk is calculated because of actuarial
tables, in the hypothesis of insurance for damages depends on random
events.

The premium is defined by virtue of empirical criteria being calculat-
ed since the comparison between the insured value and the probability
of verification of the accident. The damages branch also covers personal
injury, even those caused by an illness, in this case we can speak about
health insurance".

The insurance case in point intervenes in the hypothesis of alteration
of the normal health status of the insured, from which follows the im-
possibility of receiving income. This prevented the execution of the work
activity and met medical expenses.

In this regard, the long-term insurance cited intended to cover certain
necessary interventions provided by public or private structures, if the in-
sured person is not self-sufficient. Therefore, able to independently carry
out the elementary activities of human life.

10 G. STELLA, La responsabilita del produttore per danno da prodotto difettoso nel
nuovo codice del consumo, in Responsabilita civile e previdenza, 2006.

11 L. GrRemIGNI FRANCINI, Responsabilita sanitaria e tutela della persona, in Danno
e responsabilita, 2005, 11, p. 1049.
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With the law transposing the Community directive number 79/267/
CEE the law n. 742 of 22 October 1986 life insurance is divided into in-
surance on the duration of human life and nuptial insurance and birth.

Insurance is also provided for health insurance'? and capitalization
operations”, in addition to the management operations of collective
funds.

It seems evident that the subdivision this placed is much wider than
what is established in Article 1882 c.c. Chapter 5 and 6 in addition, they
have no connection with the event related to human life, provided for by
the legislature of the Civil Code.

Chapter III instead has as its object the CD linked policies by arrang-
ing the economic connection with an internal investment fund external to
the insurance company.

What characterizes the Linked policies is the partial or total transfer
of the investment risk and «the risk of the results of the investment of
premiums paid compared to the operations of life branches»'*.

The policies of this type have in fact a strong financial component.
The sum due to the insured at the time of verification of the event or at
the end of the contract is commensurate with the value of the fund of the
stock index or of those values taken as a reference within the contract.

In the insurance market, policies without minimum guarantee are
provided, by means of which the figure is estimate by virtue of the mere
value of the reference index and partially guaranteed capital contracts.

Can also be stipulated contracts with guaranteed capital, for which
also when the reference index is negative, to the insured must be returned
part of the capital.

Third hypothesis is that of guaranteed capital contracts, for which the
insured or in the case of a negative fluctuation of the index is entitled to
the repayment of the entire amount invested.

If it is a minimum return policy, to the insured is returned the capital
invested increased by a fixed interest rate.

About unit linked policies, the insured person’s service, therefore, the
premium paid by them, is invested in a mutual fund.

12 Art. 1, numero 1, lettera d), della direttiva CEE n. 79/267 del 5 marzo 1979.

13 Articolo 33 del Testo Unico delle leggi sull’esercizio delle assicurazioni private,
approvato con decreto del Presidente della Repubblica 13 febbraio1959, n. 449.

14 P.Vovrre Purtzovru, L’evoluzione delle assicurazioni sulla vita: problemi ginridici,
I, in Assicurazioni, 1997, p. 24.
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The value of sum invested varies in relation to the same fund®.

The fund may be constituted by insurance companies belonging to
the same group. It may also be a securities investment fund external to
the insurance company. It further division concerns the fund within the
company that must be divided, into investment funds with a minimum
performance guarantee.

In this case it is provided for the stipulation of policies linked with a
minimum financial guarantee consisting of a return or in the preservation
of the capital invested. In the internal investment funds that do not pro-
vide for the guarantee of minimum performance’®.

In European countries including the Italian market, indexed policies
obtain wide consensus and diffusion given that they allow to obtain a
more interesting return, than that conceivable with the traditional life in-
surance policy and respect for bank deposits. We must think that in our
country in the two-year period 1996-1998, the premiums relating to index
and linked policies have gone from 529,4 to 5913 billion lire.

A contribution in this sense is certainly also attributable to the banks
that over the years have assisted and collaborated with insurance compa-
nies, thus expanding their range of products that can be used by custom-
ers.

Insurance companies have benefited from the commercial and bank-
ing network and had access to information on the customer’s financial
profile owned by banks!”.

Index Linked policies, that are policies indexed to shares or to addi-
tional securities market values, that are introduced with the third Com-
munity directive de qua it is transposed into our system with the number
174 of 17 March 1995. It can be summarized the Community legislation
of life insurance supporting the consolidated text of 1959 and number 63
of 1925 which, although dated, remains in force.

It is necessary to make a systematic reorganization to the discipline
which is provided by means of number 209 of 7 September 2005 the Code

15 C. CiMaRrELLL, Unit-linked: polizze vita a valenza finanziaria, in Insurancetra-
de.it, 24 settembre 2021, https://www.insurancetrade.it/insurance/contenuti/osservato-
ri/11847 /unit-linked-polizze-vita-a-valenza-finanziaria.

16 G. Avrra, [ prodotti assicurativi finanziari, in S. AMOROSINO, L. DESIDERIO (a
cura di), Il nuovo codice delle assicurazioni, Milano, 2006, pp. 77 ss.

17 C. CorTERELLL, La raccolta del risparmio tra banche ed assicurazioni: la nuova
disciplina, in Banca, impr., soc., 2006, I, pp. 29 ss, spec p. 29-30.
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of Private Insurance. The new code provides a definition of Linked pol-
icies by establishing that these are those contracts «whose main services
are directly linked to the value of units of collective investment undertak-
ing or internal funds at indices or at other reference values»'®.

With regard to life insurance policies, in Article 2 of the Insurance
Code, the legislator provides to classify them in insurance on the duration
of human life in nuptiality and birth insurance.

In insurance referred to the branches I and II, whose main benefits are
directly linked to the value of units of undertakings for collective invest-
ment of savings internal funds or to index other reference values.

Illness insurance and insurance against risk of man-self-sufficiency
must be guaranteed by means of long-term contracts, that cannot be ter-
minated due, for the risk of serious disability due to illness, or accident,
or longevity.

Capitalization operations, the management operations of collective
funds provide for the prevision of benefits. In the event of death, in the
event of cessation a reduction of work activity.

With the law number 303 of 2006 in Article 1 letter w of legislative n.
58 of 24 February 1998 consolidated Law of Finance, the legislator intro-
duced the financial product issued by insured companies. It corresponds
to the linked policies Chapter III and the capitalization contracts, in the
branch V of Article 2 para. 1 of the Private Insurance Code.

With regard to the capitalization contract Article 179 of the Private
Insurance Code provides that: «the capitalization is the contract by which
the insurance undertaking, undertakes without a human life with the
agreement to pay sums determined after a predetermined period. In con-
sideration of a unique a periodic premiums that is made in cash a through
other activities».

Differently the provisions of the Civil Code in Article 1882, Article
179 of the C.d.S. provides that the capitalization has no correction with
the facts relating to human life. Nevertheless, falls within the category of
insurance policies.

These because it becomes necessary to guarantee protection even after
arisk of investment®.

18 L. FARENGA, Manuale delle Assicurazioni Private, Torino, 2019.
19 P. VoLpE, Profili del contratto di capitalizzazione, in Dir. banc. merc. fin., 1990, I,
pp- 158 ss, spec. p. 163.
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Distinctive features of this type of contract, from which the social
security nature emerges®, are first the minimum duration of 5 years and
the provision and the possibility of ransom after 2 years from the stip-
ulation.

The insured customer, since he has the policy, knows when he will re-
ceive what he should and the deadline is the amount that will not undergo
any changes, even if they are placed in the contract clauses of participa-
tion in profits or revaluation.

The insurance policy, as mentioned, can cover a plurality of risks, also
these related to the transport sector and can be of various types.

It can be a single policies or firm policies or contracts for which the
coverage for a single risk, or for a consignment of goods and determined.

2. The insurance policy and the insurance certificate

The insurance contract consists of two documents, the policy, and the
insurance certificate.

Article 1888 c.c. establishes the form required for the policy to which
it must be signed by both parties. It contains as well as the general con-
ditions of the contract, personalized conditions known as additional and
the one’s object of free bargaining between the parties.

As far as the additional conditions are concerned, these may, for exam-
ple have as their object the provisional coverage under which the contract
becomes effective from the moments of the proposal and until acceptance
it is a sort of provisional contract.

The aim of protecting the security even in that sentence in which gen-
erally with no coverage it is then replaced in full by the final one.

The insurance contract must contain as essential elements the date
of issue, the deadline, the identification of the contractual parties, the
amount insured, and the risks covered?'.

The second document is the insurance certificate on the declaration
by the insurance contract.

Both documents can be named to the order or to the bearer.

Article 1889 c.c., para. 1, establishes in fact that the policy can be
named to the order a to the bearer. However, it is not a credit title, because

20  G. M. CoRrRI1aS, [ contratti di assicurazione sulla vita, in S. AMOROSINO, L. DEsI-
perio (a cura di), Il nuovo codice delle assicurazioni, Milano, 2006, pp. 353 ss, spec. p. 355.

21 F SANTOBONI, Manuale di gestione assicurativa. Aspetti regolamentari, di gover-
nance e operativi, Padova, 2018.
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the rights that they represent are justified in the legal relationship from
which they arise and are not separated from the same.

The insurance policy constitutes a credit title in its own pursuant to
Article 2002 c.c. and the circulation of the same is carried out in the same
way as the circulation of debt securities takes place. As much, as provided
for in the Article 2008 c.c. circulates by turn of issued to the bearer, ex
Article 2003 c.c.”

The provision of the policy to the order a to the bearer attributes to
the holder the right to obtain the satisfaction of the credit transferred.
According to the discipline dictated for credit securities the insurance
contract in the case of alienation of the insured asset is transferred with
termination of the policy.

As provided for in Article 1918 para. 5 c.c. So, in the case of a bearer
policy on to the order with the policy is also transferred the credit to the
insurer, ex Article 1260-1267.

The insurer may address to the bearer of the policy to the same excep-
tions that can be proposed to previous holders.

However, if the holder of the policy has communicated to the insur-
ance company that he has taken over the contract and the letter does not
immediately exercise its rights, it loses the possibility of doing.

So before proceeding and it seems appropriate to specify that securi-
ties are bearers, when the mere possession of the same confers active and
passive legitimacy to the possessor. The securities are instead in order if
it has been indicated on the transferred document the series of holders
who followed one another. Only in this case who holds it enjoys legit-
imacy.

The modification of the possessor must in fact be formalized on the
title by means of the endorsement. With the endorsement the first owner
declares to the debtor and to the third parties to transfer their credit, the
fulfillment of which must be performed in the hands of the new owner.

On bills of exchange and checks, the signature affixed to the back of
the document from the legitimate holder corresponds to the turn.

In the event that the list of holders results not only from the docu-
ment, but also from a register, that is kept by the one who puts the title,
the letter takes the name of nominative. In these hypotheses we speak of

doubleheader.

22 F. GALGANO, [ titoli di credito, Padova, 2009.
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The legislator has provided three different ways to follow the double
header.

In the first case the previous holder turns the title and requires the
annotation in the register.

In the second case the holder asks the issuer for the title to make it
payable to the buyer or to put a new one in his own name.

In the third case it is the buyer and holder of the title to request the
issuer the header to if proving to have purchased it legitimately.

In the two second cases it is the transfer referred to Article 2022 c.c.

The first case is regulated in Article 2023 c.c. where the legislator rec-
ognizes the endorser of a nominative title to be able to require the issuer
to make the annotation of the turn in his favor in the register. In this way,
acquires the active cartulary legitimacy.

Coming to the insurance policy, the Article 1889 c.c. says that if it «is
to the order on the bearer its transfer imports, the transfer of the credit
debt to the insurer with the effects of the assignment. However, the insur-
er is released if without intent or gross negligence he fulfills the benefit to
words the turner or the holder of the policy, even if he is not the insured.
In case of loss, theft or destruction of the policy to the order, apply the
provisions relating to the amortization of securities to the order».

In the old code no mention is made with respect to the duration of the
insurance contract and at the time when it takes effect.

With Article 1899, therefore, the legislator provides for the resolution
of two problems.

First of all, it provides that the moment in which the contract becomes
effective must be established, in order to avoid doubts for those claims that
occurred at the same time, or at the time immediately following the con-
clusion of the contract. In addition, it provides that man-life insurance con-
tracts must have a fixed duration that can be waived in favor of the insured.

In order to avoid excessively long constraints for the insured, are also
established limits for the tacit extension. In fact, generally the insured in-
advertently leaves to run the time for the cancellation and undergoes the
tacit renewal®.

For what the dies a quo can be fixed starting from 24 hours after the
conclusion of the contract, reason for which it must be specified on the
day of conclusion of this rule.

23 M. Franzoni (a cura di), Diritto delle assicurazioni, Bologna, 2016.
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This rule however can be derogable. In fact, a specific clause can be
affixed that provides for a different starting time, for example from 12
hours after the conclusions. The purchase of the effectiveness can also
be anticipated at the time of signing the policy or at the payment of the
premium.

The exposure of the risk may also be subordinated if this arises later
than the stipulation of the insurance contract®.

As regards the dies a quem or the day of expiry of the contract. Gen-
erally, at least that does not intervene in advance and causes extinguishers.
The relation coincides with the 24 hours following the last predetermined
day within the contract itself.

Also, in this case the parties have the possibility to provide for a dif-
ferent one, in derogation from the general discipline.

The legislator for contracts in general except for the lease pursuant to
Article 1573 c.c., does not provide for any duration limit for the relation
established.

As for as life insurance is concerned, unless it is temporary, the time
limit coincides with the duration of human life.

As regards the damage branch to avoid long-winded constraints for
the parties. A limit set by law is equal to 10 years.

With six months forewarning each of the parties can exercise the con-
tractual withdrawal®.

The power of withdrawal recognized by law cannot be subject of der-
ogations.

The code also grants the tacit extensions which cannot however ex-
ceed 2 years. The parties can decide to derogate from the extension by
affixing a special exclusion clause within the contract itself a deciding to
shorten the term.

3. Insurance policies in European law

The legal order of the European Union integrates our reality with
that of the Member States. Community law contributes to determining
the operating context for the countries belonging to the Union, with the
aim of achieving uniformity and symmetry in the different legal systems.

24 M. IRRERA (a cura di), Lineamenti di diritto assicurativo, Bologna, 2019.
25 L. FarenGa, Codice delle Assicurazioni, in I Codici commentati con la ginrispru-
denza, Padova, 2021.
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In the fried of insurance there are many relevant directives as the in-
surance policies, whose nature is transnational, concern, in fact any legal
system. Just to name a few.

The Community Directive number 79/267/CEE lays the founda-
tions for the coordination of the different legislation existing in European
countries. In the field of insurance with the aim of ensuring implementa-
tion of the principle of freedom of establishment provided by the Treaty
of Rome.

The Community Directive number 92/96/CEE provides for the es-
tablishment of the European single market for insurance. It’s useful to
examine first the policies that can be re-evaluated.

The latter originate in the United States around the fifths of the last
century. When products called “variable annuity contract”® are offered.

They are equivalent to life insurance, contract in the case of survival.

For is the subdivision of the premiums in which a part is intended for
separate management the step court through which the seams are invested
in shares of the securities market.

The obligation of the insurer is therefore commensurate in part results
of management.

In England we talk about the c.d. linked long term policies, that given
the significant financial component, are included among the investment
insurance by the Financial Services Act of 1986.

The «contracts of insurance on human life where the benefits are
wholly a partly to be determined by reference to the value of, or the in
came from, property of any description a by reference to fluctuations in,
or in an index of the value of the property of any description»?.

It follows that the change in the value of those indexed assets specif-
ically identified to the change in the asset owned by the insurance com-
pany.

The last hypothesis is the one from which the unit linked policies are
then obtained.

In this type of policies, the payment of the premium becomes nec-
essary not only for the mere insurance coverage, but also for the sub-
scription of a share of a mutual fund of investments. The fund does not
necessarily have to be internal to the insurance company.

26 M. MioLa, Il risparmio assicurativo, Napoli, 1988, pp.7 ss.
27 Definizione data dall’Insurance Companies Act del 1982.
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Coming to the insurance policies generally understood, it is nec-
essary to report the German case that in matter seems to be rich and
varied.

The German insurance system develops, in fact, in multiple terms.

Privathatftpflichtversicherung, is that the insurance coverage provid-
ed for the damages caused in the performance of daily activity.

In Germany is provided that everyone is responsible for the damages
caused to third parties. For this reason, the personal liability insurance
acquires relevance, Haftpflichtversicherung.

It must be mentioned the health insurance, Krankenkversicherungk,
that stands out in the mutual fund. With reference to that provided by a
public structure is the one privately stipulated since January 2009. The
inhabitants of the country must compulsorily provide for the stipulation
of a health insurance policy.

There are various types, the Rechtsschutzversicherungr is the insur-
ance coverage concerning legal expenses. The stipulation is recognized to
natural persons and others. Both these are legal and is intended to cover
all costs of a possible trial.

The Tierhalterhaftpflichversicherung is the insurance policy concern-
ing any damage caused by your pet.

The Private Rentenversicherung, is an insurance policy similar to the
pension completely provided for by the Italian legal system. It is, in fact,
a private pension insurance, stipulated to guarantee a supplementary in-
come compared to the mandatory public one?.

With the Lebensversicherung refers to life insurance like the Italian
one. Itinvolves the payment of an allowance to the family members of the
insured, in case of death. It provides instead the payment of any annuity
if you have survived a certain predetermined age®.

As for as indexed insurance is concerned, according to the latest date,
the number of contracts stipulated in this sense, in the last year, has been
decreasing with a 7% equally articulated. It is the insurance system in
France citing some of them as securité sociale, la mutuelle, assurance de
responsabilité civile y assurance habitation.

28 A. Donari, G. VoLre PutzoLu, Manuale di diritto delle Assicurazioni, Milano,
2019.

29 M. PrEDOTA, Primienkalkulation in der Lebensversicherung. Ubungsbuch mit
Musterlosungen, Berlino, 2013.
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La securité sociale 1s divided into five branches, sickness, old age and
retirement accident at work, occupational disease and accident. It’s man-
datory.

La mutuelle is a supplementary insurance. The social insurance cov-
ers for example only two thirds of medical expenses. For this reason, it
becomes profitable for citizens to stipulate additional policies to better
protect themselves.

The assurance de responsabilité civile is an insurance coverage for
damages caused to third parties.

The assurance habitation protects the insured from potentially and
verifiable damage in their home (fire, theft, and leaks).

With regard to life insurance according to the analysis report pub-
lished by the ACPR prudential supervisory authority the number of this
type of policies is always increasing.

It is estimated an asset managed for inhabitant is equal to Euro
24.000,00, the highest value recorded in the European continent after
Denmark®.

Life insurance, in fact, is the main savings tool for families.

4. Conclusive considerations

At the end of our examination, we can certainly say that insurance
sector represents a rather varied branch with primarily compensatory
functions. But the other supplementary welfare and social security colors
life insurance policies are, in fact, a form of savings.

If indexed they are a real investment from the analytical look used. It
appears that the in-depth matter is regulated in a homogeneous way in the
various member countries also and above all.

Through the contribution of the Community legislator intervened on
multiple occasions to ensure uniformity asymmetry in the various sys-
tems.

Fundamental the intervention of the third Community here come to
this and has introduced the regime of freedom to provide services. Today
any insurance company having its registered office in a member country
can have prior authorization to carry on its activity.

30 ACPR, Autorité de controle prudentiel et de resolution banque de france, Studi e
ricerche,https://acpr.banque-france.fr/page-sommaire/etudes-et-recherche

94



In any other country of European Unity does not need in the case of
moving, its headquarters of distancing itself in the second country.

Community citizens can conclude insurance contracts with insurance
companies from a Member State. Other than their own year in this way.

Greater choice with respect to the range of services offered. In this
direction the third directive therefore creates a fertile ground for the es-
tablishment of a true and single European market in the field of insurance.
A real legislature uniformity in a sector of such importance can help for
the purposes of a unitary regulation that can cope in the best way with the
different existing requests.
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Article 804 - Effects of losing an insurance policy

1. If under a contract the insurer must perform his/ber duty only after
the insurance policy has been presented but the policy is lost or destroyed,
the policyholder may claim performance only if the insurance policy has
been declared void under special proceedings.

2. If the insurance policy is lost or destroyed, the insured may demand
a copy from the insurer. The expenses of issuing the copy shall be borne by
the policyholder.

ELENA S1GNORINI

Summary: 1. Analysis of the article. 2. Comparative analysis: Italy.
3. Cross-border analysis: the case of France; Switzerland and Spain.
4. Final considerations.

1. Analysis of the article

Article 804 of Law No. 786 of 26th June 1997 (Civil Code of Georgia)
belongs to Chapter XX, dedicated to Insurance, Section First, General
Provisions. The Article is dedicated to the effects of the loss of an insur-
ance policy.

The first paragraph of Article 804 specifies the evidential value of the
policy: the insurer must fulfil the obligations arising from the contract
entered into only after the insurance policy has been submitted to him.
The rule specifies that if the document has been lost or destroyed, the
policyholder may only demand fulfilment by the insurer when the policy
has been declared void in the context of a special proceedings.

In the second paragraph the rule deals with the issue of the prepa-
ration of a copy of the insurance contract where it has been lost or de-
stroyed. In this respect, the Georgian Code requires the policyholder to
ask the insurer for a copy of the contract which has been lost. The rule
stipulates that in such cases the costs of issuing a copy of the contract shall
be borne by the insured person.

It seems appropriate to frame the present rule in the context of refer-
ence and therefore recall two other rules that seem closely related to the
one under consideration. The first rule is Art. 802 in the matter of Insur-
ance Certificate. The rule requires the delivery of the signed document
relating to the insurance contract. It follows, therefore, that the form en-
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visaged for the conclusion of this contract is the written form, with regard
to which, however, the Georgian Code does not rule by opting for a gen-
eral principle of freedom of forms. As is well known, however, the writ-
ten form can have value both for constitutive purposes and for evidential
purposes. In the silence of the norm (art. 804), that does not express the
obligation to draw up the contract of insurance in written form (not even
for evidentiary purposes as we will see for Italy) must be recalled art. 802
where it requires the insurer to deliver to the insured the signed document
relating to the insurance contract (insurance certificate - policy).

It follows from that combination that the general rule of the Georgian
Code contracts, which is art. 328. This rule provides that «if a specific
form has been prescribed by law for the validity of a contract, or if the
parties have determined such a form for the contract, then the contract
shall enter into force only if it meets the requirements of the form»'.

In the present case with regard to the insurance contract, the legislator
has not expressly imposed the obligation to write the contract, but you can
deduce this obligation implicitly by reading the provisions of art. 802, as
regards the constituent value of the written form satisfied with the delivery
of a document that must contain the elements and information indicated
in the second and third paragraphs of the Article. To this must be added
art. 804 from which it can be deduced the evidential value to be attributed
to the written form with which the contract must have been formalized.
In the absence of an explicit provision, which expressly prescribes the
obligation of the written form for the contract of insurance, could be ap-
plied, for the purposes of the protection of the will of the parties and
for the purpose of preserving the effects of the contract, also the second
paragraph of art. 328 of the Georgian Code where it prescribes that «[i]f
the parties have agreed on a written form, the contract may be concluded
by drawing up one document signed by the parties. A telegraph notice,
telecopy or exchange of letters shall also be sufficient for observance of
the form»?.

The combined provisions of the rules show a strong desire to pro-
tect and preserve the content of the agreement reached between the
parties, this is in view of the fact that this type of contract is unbalanced

1 https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/90468/118660/
F999089720/GEO90468%20Geo.pdf

2 https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/90468/118660/
F999089720/GEO90468%20Geo.pdf
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in favour of the insurance company and the form ensures greater in-
formation protection, regarding the terms of the contract, to the weak
party.

In the light of the foregoing, the scope of Art. 804 is intended to regu-
late the effects arising from the loss of the insurance policy. In particular,
the provision conditions the fulfilment of the obligation assumed by the
insurer upon delivery of the document containing the contract conclud-
ed between the parties. The rule regulates the specific case in which the
policy is no longer in the availability of the policyholder, this circum-
stance that must be analyzed together with the provision referred to in
art. 803 where it provides that insurance policies may be issued in the
bearer mode. In the case provided for by art. 804, in the event that the
initial requirement of the rule, which binds the performance to the pre-
sentation of the document of legitimacy, the legislator, wanting to pro-
tect the rights of the weak party of the contract (insured), requires that
compliance can only be achieved by a declaration of invalidity which has
been made in the course of a special proceedings, to which it does not
expressly refer.

The second paragraph also provides for the possibility for the insured
person to obtain a copy of the document of which he has lost the avail-
ability, a copy that will be issued, if required, at his own expense.

2. Comparative analysis: Italy

From an initial comparison between art. 804 of the Georgian Code
and the system that the Italian Civil Code dedicates to insurance emerge
a series of issues related to the conclusion of the insurance contract; to
the drafting of the contract in written form for the purpose of its proof;
the obligation of the insurer to issue to the policyholder «the insurance
policy or other document subscribed by him» (art. 1888 cc); the hypoth-
eses related to the destruction, loss or theft of the policy to the order (art.
1889, para. 3, c.c.; art. 2016 cc); the depreciation proceedings which could
be assimilated to the declaration proceedings referred to in art. 804, para.
1, of the Georgian code.

Analyzing the rules belonging to the Italian Civil Code of 1942, it
should be noted that these requirements are contained in Book IV of the
Obligations, Title III of the individual contracts, in Chapter XX (similar
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to the Georgian code), bearing “Dell’assicurazione”, Section One, General
Provisions®. It is a system that develops from Articles 1882 until art. 1932.

The themes of the first paragraph of Article 804 of the Georgian Code
are contained in Article 1888 cc., about the proof of contract and with
regard to which it is worth recalling art. 2725 cc., referred to the doc-
uments for which written proof or written form is required. Art. 1888
c.c. is structured in three paragraphs: the first reads that «the insurance
contract must be proved in writing»; the second prescribes that «the in-
surer is obliged to issue to the policyholder the insurance policy or other
document signed by him»; and the third provides that «the insurer shall,
at the request and expense of the policyholder, issue duplicates or copies
of the policy, but in that case he may require the presentation or return of
the original».

The topics related to the second paragraph of art. 804 of the
Georgian Code are contained in Article 1889 cc. , containing Pol-
icies to the order or to the bearer, in particular the third paragraph
of this provision where it is stated that, «in the event of loss, theft
or destruction of the policy to the order, the provisions relating to
the depreciation of the securities to the order apply» (art. 2016 cc).
With regard to the probative function of the contract, referred to in the
first paragraph of art. 804 of the Georgian Code, it should be noted that
the Italian doctrine is agreed on the principle of the informal nature of the
insurance contract for which the written form is required for evidential
purposes®.

This option was not found in the Italian Code of Commerce of 1882
where it was provided that «the insurance policy must be done in writ-
ing»*. It seems of fundamental importance to accept the evidentiary

3  On the theme G. Cian, A. TraBuccHI, Dell’assicurazione, in Comm. Breve c.c.,
Padova, 2020, 2035 ff; M. IRRERA, Lineamenti di diritto assicurativo, Torino, 2019, 109 ff;
F. PECCENINT, Assicurazione, in Comm. c.c. Scialoja Branca, Bologna-Roma, 2011, 39 ff;
F. SanT1, Artt. 1882 — 1986, Assicurazione — Ginoco e scommessa — Fideiussione — Transa-
zione — Cessione dei beni, in P. Cendon, Comm. c.c., 2010, 105 ff; M. RosSeTTI1, Le assicu-
razioni, in Le fonti del diritto italiano, Milano, 2019, 73 ff; A. Donari, Trattato del diritto
delle assicurazioni private, Milano, I, 1952, I, 2, 1954, 111, 1956.

4 On topic: A. BRACCIODIETA, I/ contratto di assicurazione. Disposizioni generali,
Artt. 1882-1903, in Il Codice civile, Commentario diretto da SCHLESINGER, (conti-
nuato da ED. Busnelli) Milano, 2012, 79 ff; A. DE GREGORIO, G. FANELLI, A. LATORRE,
Diritto delle assicurazioni, Vol. 11, Milano, 1987, 54 ff.

5 On topic already C. VIVANTE, Trattato di diritto commerciale, Torino, 1905, IV,
383.
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approach attributed to the document in the code of 1942° the written
document that contains the insurance contract, the cd. policy, must be
assigned the function of proof of the insurance contract (art. 1888, para.
1), a circumstance that is confirmed with the obligation that falls on the
insurer to give to the policyholder (insured) «the insurance policy or oth-
er document signed by him (art. 1888 second paragraph)». In addition to
an evidentiary function, the ratio contained in art. 1888 cc is also to allow
synallagma to take place between parties according to good faith’.

From what outlined the contract under consideration is a consensual
and non-formal contract, as the written document is required by art. 1888
cc ad probationem only®. This implies that if the policy were missing (this
is a hypothesis that can hardly be verified) the contract, or rather its con-
tent, could not be proved for witnesses or presumptions, unless it can be
shown that the document has been lost without fault of the contractor,
this hypothesis provided for by art. 2725 cc. and therefore there is a risk
that the document would remain ineffective, in the absence of a confes-
sion from the other party, or in the absence of other documents (such as
the insurance certificate) that the parties exchange or are underwritten by
the insurer. The document as we see plays a decisive role.

The choice made by the Italian legislature must also be noted from a
temporal point of view since the close consecution between the two state-
ments referred to in the first and second paragraphs of art. 1888, high-
lights that necessarily the issue of the document can only be contextual
or follow the conclusion of the corresponding contract’ (paragraph first
art. 1888). It follows that the obligation to deliver to the contracting party
of the document (paragraph according to art. 1888 and art. 166 Private
Insurance Code referred to in Legislative Decree 7th September 2005, n.
209)'° must necessarily follow what previously stipulated and conclud-

6 A. GAMBINO, Assicurazione. I) Contratto di assicurazione, profili general, in Enc.
Giur., Roma, 1988, 111, 12.

7 Trib. Biella, 17 febbraio 1999, in Resp. Civ. Prev., 2001, 481.

8 Cass. Civ. Sez. III, 22 marzo 2007, n. 6960, in Guida al Diritto, 2007, 9; Cass. Sez.
Civ. I11, 18 febbraio 2000, n. 1875, in Assicurazioni, 2000, 11, 2, 140, in Massimario ginris-
prudenza civile, 2000, 402.

9 M. R. Ciancio, La conclusione del contratto, in Le assicurazioni private, a cura di
G. Avrra, Torino, 2006, 8§94 ff.

10 1. DEeLLA VEDOVA, artt. 165-169, D.lgs. 7 settembre 2005, n. 209 (Codice delle as-
sicurazioni private), in DE CRISTOFARO ZAcCARIA, Comm. Breve al Diritto dei consuma-
tori, (fondato da G. Cian e A. TrasuccHI), Padova, II ed., 2013, 1955 ff.
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ed, and the delivery allows the document to give the actual proof both
of the conclusion of the contract and of its object satisfying the obliga-
tions of clarity and completeness' of the information referred to in art.
166 of the Private Insurance Code'?. The Insurance Code has introduced
rules which affect in particular the quality of the information provided
by the insurer to the policyholder and the policyholder. Although the
above-mentioned rule did not introduce a written requirement ad sub-
stantiam for insurance contracts, art. 166 must be read in conjunction
with the art. 1888 of the Italian civil code, obtaining the effect of rein-
forcing the burden of proof on insurance companies, which must prove
in writing that they have made provision for a particular agreement and
that they have made provision for it clear and exhaustive agreement.
The policy is therefore the document that incorporates the proposal
and acceptance in which the essential elements of the insurance contract
converge (according to the general rule of art. 1325 cc.). Practice shows
that there are rare cases where the principle of written form for eviden-
tiary purposes is carried out with documents other than the policy®.
Again, with regard to the burden of proof, it should be noted that
if the insured has lost without fault the document that provided the
proof, this may be given by texts on the point, pursuant to the combined
provisions of art. 2725 and 2724 No. 3 cc.'. The jurisprudence is not in
agreement in admitting the witness proof with reference to contracts for
which the written test is prescribed ad probationem. According to one
part of the jurisprudence it must be admitted by not considering such a
limitation®; other part of the jurisprudence has considered that the uni-

11 The art. 166 of the Private Insurance Code mentions in the first paragraph that
«[t]he contract and any other document delivered by the undertaking to the contractor
must be drawn up in a clear and exhaustive manner». L. FARENGA, Sub. Art. 166, in I]
codice delle assicurazioni private, Comm. a cura di F. Capriglione, II, 2, Padova, 2007,
183 ff.

12 On topic: E. FERRANTE, Sub artt. 165-169, in Commentario al codice delle assicu-
raziont, a cura di M. BIN, Padova, 2006, 493 ff.

13 Dk GREGORIO, FANELLI, LA TORRE, I/ contratto di assicurazione, cit. 53 ff.

14 In the matter of insurance policy and burden of proof, Trib. Milano, Sez. VI,
20.02.2020, in https://www.lanuovaproceduracivile.com/wp-content/uploads/2020/04/
milano20.pdf; Proof of delivery by insurer to insured person is admissible; the document
containing the declaration of intention to terminate the contract, without prejudice to the
fact that the insurance contract requires the written form “ad probationem”, App. Bari,
18/06/2007, in www.laleggepertutti.it

15 Corte Cass., 21 marzo 2013, n. 7122, in Assicurazioni, 2013.
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ty of the discipline obtainable from the art. 2725 and 2729 cc. excludes
the existence of a different procedural regime as regards the finding of
inadmissibility of witness evidence with regard to contracts for which
the written form has been provided for ad probationem or ad substan-
tiam, so that when by law or by the will of the parties the written form
ad probationem is provided for a certain contract, the witness evidence
referring implicitly or explicitly to the existence of the contract is to be
considered inadmissible, unless it is intended to demonstrate that the
document has been wrongfully lost (Art. 2724. No. 3 in conjunction
with Art. 2725 c.1)'. The burden of the written form ad probationem
therefore leads to certain limitations in the use of certain means of proof:
as said the contract in question cannot be proved between the parties for
witnesses, except where the document is lost without fault by the con-
tracting party and not where there is a principle of written proof (art.
2724 n.1 cc). From what has now been outlined, the document plays a
fundamental role with regard to the production of the effects of the insur-
ance guarantee, both to third parties and to the policyholder.

Otherwise, in the relations with the policyholder (the insured person)
must be applied art. 1888 c.c. already cited that states that the policyhold-
er will have to produce the policy or other replacement document issued
and undersigned by the insurer” to obtain the benefit.

The special attention paid by the legislator to the value of the written
form of the insurance contract meets the need to protect the policyhold-
er against possible misunderstandings, induced or spontaneous, in which
the same could fall due to the particular technicality of matter'®. The tra-
ditional practice of the written conclusion of the insurance contract also
meets the need for certainty of the extent of the covered risk: As we have
seen, this practice has been reflected in the legislative provision' which

16 In the matter of written contracts “ad probationem”: limits of admissibility of
the testimonial test, Cass. civ. Sez. Unite, Sent., (ud. 07-07-2020) 05-08-2020, n. 16723,
in https://www.avvocatocassazionista.it/contenuto; F. SANTI, Artr. 1882 — 1986, Assicura-
zione — Ginoco e scommessa — Fideiussione — Transazione — Cessione dei beni, cit., 119 ff.

17 Cass. Civ. Sez. III, 10 giugno 2005, n. 12322, in https://www.asaps.it/16737;
Cass. Civ. sez. III, 29 maggio 2001, n. 7278, in https://www.avvocato.it/codice-civile-li-
bro-quarto-titolo-iii-capo-xx-sezione-i-art1899; Cass. Civ. Sez. I, 8 luglio 1985, n. 4077,
in E BErTOLINT, P. SavarrO, Codice di procedura commentato, 2018.

18 E. FERRANTE, sub. Artt. 165-169, cit.; L. FARENGA, in Il codice delle assicurazioni
private, Comm. a cura di F. CAPRIGLIONE, II, 2, Padova, 2007, 4 {f.

19 A.D. CANDIAN, Forma e assicurazione, Milano, 1988.
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gives the policy an essential evidentiary function by requiring the written
act to substantiam®.

The evidentiary affair may mislead the interpreter: in order to clar-
ify the position adopted by the Italian legislator it should be specified
that the documentary evidence refers to the content of the contract, not
to the fact of its conclusion, this circumstance that could be proven by
any means of evidence in order to obtain the document?. The insurance
contract must be considered valid and effective regardless of the existence
of a written form. This element can be conventionally elevated by the
parties to element of validity: this is allowed in the Italian system by art.
1352 cc, which requires the will to be expressed in written form by both
parties”. With regard to the proof of the existence of the contract, the
jurisprudence excludes that it is possible to prove between the parties the
existence of the insurance contract both for presumptions and for witness
evidence with only one exception, the hypothesis that the contractor has
without fault lost the document®.

The system developed by the legislator provides a whole series of for-
mal technical caution predictions that have been designed to rebalance
the position of the parties within the contract. To this purpose, the provi-
sion that the insurer must deliver the documentation to the policyholder,
who is thus made more aware of the contents and limitations of the con-
tract, is aimed at making more available to the policyholder, expressing a
more conscious and free consensus. This obligation also complies with
the principle of good faith in the performance of the contract referred
to in art. 1375 cc. and is not derogable, because any contrary agreement
would make it difficult to exercise the rights of the insured by violating
the provisions of art. 2698 cc. where it prescribes the nullity of the pacts
with which the burden of proof is reversed or modified, in the case of
rights not available to the parties or where the reversal or modification

20 With reference to the written form conventionally required ad substantiam ex art.
1352 cc. Trib. Roma 11 marzo 1964, in Temi rom., 1965, 91; Trib. Milano 18 febbraio 1946,
in Assicurazioni, 1947, 11, 22, XV.

21 G. ScavL¥l, Assicurazione (contratto di), in D. Comm, I, 333 ss.; A.D. CANDIAN,
Forma e assicurazione, cit. 91.

22 V. SALANDRA, Dell’assicurazione, cit. 214; G. SCALF1, Assicurazione (contratto di)
cit. 354.

23 The case law on proof of insurance contracts has varied since the 1950s. Cass. 8
gennaio 1951, n. 30, in Assicurazioni, 1951, II, 2, 48; con riguardo alla prova per testimoni
Cass. 7 agosto 1964, n. 2258, in Assicurazioni, 1964, I1, 64, XLVIIIL.
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has the effect of making it excessively difficult for one of the parties to
exercise the right*.

The first paragraph of art. 804 of the Georgian Code therefore recalls
the evidentiary scope of the contractual document that must be presented
in order to obtain the fulfillment by the insurer. However, the first para-
graph of the rule provides for the case where the contractor is not in a
position to produce the document in order to claim the benefit, in which
case the rule requires, in cases of loss or destruction of the document, the
possibility of requiring fulfilment only after the policy has been declared
void in the context of a special proceedings.

The subject is somewhat controversial because it incorporates in the
same provision (art. 804 Georgian code), consisting of two paragraphs,
hypotheses that are governed instead in different rules in the Italian code
(art. 1888 and 1889 cc.).

As for the issue of copies or duplicates of the policy (ex art. 1888,
third paragraph, Cod. civ. Italian) art. 804 of the Georgian code in its
second paragraph provides that in the event of loss or destruction of the
insurance policy, the insured person may request a copy from the insurer,
stating that the costs of issuing the copy must be charged to the insured
person.

Art. 1888 to the second and third paragraphs generally provides that
the insurer must issue to the policyholder the insurance policy (second
paragraph) or a copy of this (third paragraph). The purpose of issu-
ing the copy is to ensure that the insured person has a secure means of
proof®: imposing the issue of the document, including copying, will re-
store a balance affected by the unilateral formation of the document®. It
follows that the requirement of the release of the document could only
be assigned to the party holding the monopoly of its formation. This
is particularly important in cases where, despite the completion of the
contract, the insurer has failed to deliver the policy or has performed it
late. Such circumstance may give rise to the compensation of the damage
suffered because of the missed or not timely delivery: this may be the
case where the effectiveness of the insurance was subordinated to the

24 On the conventional reversal of the burden of proof, https://www.brocardi.it/
codice-civile/libro-sesto/titolo-ii/capo-i/art2698.html

25 Aboutit G. CASTELLANO, S. SCARLATELLA, Le assicurazioni private, Torino, 1981,
169.

26 A.D. CANDIAN, Forma e assicurazione, cit., 78.
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delivery of the policy and in cases where a claim has occurred before the
delivery?.

The Georgian norm incorporates in art. 804 what the Italian code sep-
arately regulates as already mentioned in art. 1888 third paragraph on the
issue of copies and duplicates, and in art. 1889 third paragraph, in the
matter of loss theft or destruction of the policy.

With regard to the first aspect, it is worth highlighting the analo-
gy between the Georgian rule and the provision contained in the third
paragraph of art. 1888 c.c.: here the Italian norm prescribes that the in-
surer is obliged to issue to the policyholder, if from this request, copy or
duplicate of the policy, after reimbursement of expenses incurred. The
forecast shall be supplemented by the clarification that the insurer may
request the presentation or return of the policy in due time. This claim
was deemed to be well-founded with regard to policies to the order
or to the bearer. Such policies circulating could expose the insurer to
the risk of paying the indemnity twice: in order to remedy this danger
the legislator provided that the insurer could demand the return of the
original.

The eventuality outlined above does not take place in the case of reg-
istered policies for which it seems not allowed to make the issue of a du-
plicate conditional on the return or presentation of the original®. It is
considered that this provision should, in any event, be given a general
value which does not relate to the present case, which clearly presupposes
that the title is not available to the contractor. This question could indeed
be remedied by lodging the complaint of loss or the initiation of the de-
preciation proceedings pursuant to art. 2016 cc.

It should be noted, however, that it would be contrary to good faith
to act for the return of the original in case, due to the particular nature
of the insurance relationship, it is necessary to subscribe also a duplicate
in addition to the original. Inevitably, it should be pointed out that if the
duplicate was required to replace the lost document, the insurer could not
require the presentation or the return of the duplicate?.

As stated above, art. 804 also includes in its text a second issue which
is aimed at regulating cases in which the policy is lost, stolen or destroyed.

27 L. BurTaRO, Assicurazione (contratto di), in Enc. Dir., 111, Milano, 1958, 481.

28 On topic A. BRACCIODIETA, I] contratto di assicurazione. Disposizioni generali,
Artt. 1882-1903, cit., 87.

29 F PECCENINI, Assicurazione, cit., 43.
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Or rather, art. 804 of the second paragraph prescribes that «[i]f the
insurance policy is lost or destroyed, the insured may demand a copy
from the insurer. The expenses of issuing the copy shall be borne by the
policyholder».

Since the matter of the issue of the copy has already been analyzed,
being contained in art. 1888 of cc. in the third paragraph, it should be
noted that a request for a copy of the insurance policy may be made at the
expense of the insured person.

These circumstances are specified by the Georgian legislator in the
second paragraph of art. 804 where there is talk of loss or destruction of
the policy.

The issue is regulated by the Italian legislator in art. 1889 to the third
paragraph where the loss and destruction is also contemplated the hy-
pothesis of theft. The rule now referred to is generally dedicated to the
two categories of policies, the bearer and the order (depending on the
different mode of transfer)* provided for by the Italian system. The pro-
vision of these clauses means that the policy fulfils together with its essen-
tial probative function, also a circulatory function®. With regard to the
second of these categories the Italian legislator expressly prescribes that
in cases of loss, theft or destruction of the policy to the order, should be
applied the provisions about the proceedings of depreciation of titles to
order®.

It should be pointed out immediately that the insurance policy at the
order or at the bearer®, despite some doubts in the interpretation of the
doctrine, is not to be considered a title of credit but an improper title of

30 The credit certificates are distinguished, according to the method of transfer be-
tween bearer securities, which are transferred by simple delivery of the security. In such
cases, the holder of the security is entitled to receive the benefit indicated in the security,
an example being the banknotes; in titles to the order, which are transferred through en-
dorsement and finally there are the registered titles which are in the name of a specific
person, which are transferred by double entry of the name of the new beneficiary on the
licence or certificate or on the register of the issuing institution. In http://www.enciclope-
dia-juridica.com/it/d/polizza/polizza/polizza.htm

31 M. Rosserty, 11 diritto delle assicurazioni, Vol. 1, Padova, 2011, 732.

32 For bearer policies, in the absence of specific references, it seems that the appli-
cability of articles. 2006 and 2007 cc should be excluded. In doctrine on point L. Burt-
TARO, Assicurazioni (contratto di), cit., 477; contra V. SALANDRA, Dell’assicurazione, in
Commentario c.c. a cura di Scialoja Branca, sub. Art. 1882, Bologna-Roma, 1966, 226; A.
Donari, Trattato delle assicurazioni private, cit. 11, 2, 335.

33 http://www.enciclopedia-juridica.com/it/d/polizza/polizza.htm
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legitimacy®* (an improper title) in favour of the debtor®, clarifying that
the transfer of such documents only involves the transfer of the claim
to the insurer with the effects of the transfer®. This qualification of the
insurance contract presents a weak point represented by the second para-
graph and the third paragraph of art. 1889 cc. Those provisions in fact
derogate from art. 2002 c.c. which regulates documents of legitimacy and
improper securities, providing that the insurer debtor of the service is
released if without malice or gross negligence fulfils the service in favour
of the endorser or bearer of the policy even if it is not the insured, also
recalling the rules on depreciation (v. infra).

The policy in fact does not give its holder, which is securely legitimat-
ed, a literal and autonomous right to credit: this is because the transfer
of the right takes place with the effects as said of the assignment”, even
if service to the transferred debtor is not required. In the present case,
therefore, active entitlement is lacking, which is the prerogative of the
debt securities ex. Art. 1992, c. 1, cc.®®. The policy on the order or on the
bearer does not incorporate the right to compensation, this right remains
linked to its assumption that it is represented by the ownership of the
interest insured.

The policy does not transfer the insurance contract but only the right
to the corresponding indemnity: this means that the new holder of the
policy can be the recipient of all the exceptions, which could be opposed
to the original insured, on the basis of the insurance contract (e.g. aggra-
vation of risk, cancellation, default ...).

A similar provision does not exist in the Georgian Code which refers
to such circumstances in general already in the first paragraph of art. 804
focusing on the problems that arise in the event that «... the policy is lost
or destroyed, (prescribing that) the policyholder may claim performance
only if the insurance policy has been declared void under a special pro-
ceedings».

34 M. IRRERA, Lineamenti di diritto assicurativo, cit., 112 ff.

35 S. AmorosiNo, L. DesipEr1o, G. ALra, A.M. AMBROSELLI, N. BANCHELLI, E.
BeLL1zzL, 1] nuovo codice delle assicurazioni: commento sistematico, Giuffre, 2006.

36 www.brocardi.it, art. 1888 cc; L. BUTTARO, Assicurazione (contratto di), cit., 477 ff.

37 In the sense of the opposability to the bearer of any exception relating to the
original contract derived from it, M. IRRERA, Lineamenti di diritto assicurativo, cit.,
113 ff.

38 On topic widely A. DE GREGORIO, G. FANELLL, A. Latorre, Diritto delle assicu-
razioni, cit., 82 ff.
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It is therefore necessary to understand whether the provisions relating
to the depreciation of the securities to the order allow the same result to
be achieved in order to obtain the fulfilment of the policy that, according
to Georgian law, must pursuant to art. 804, arising from the declaration of
invalidity in the context of a special proceedings.

It must therefore be understood whether Italian depreciation can be
attributed the same effects as art. 804 attributes the special proceedings
for determining the invalidity of the insurance policy. Both cases are de-
signed to ensure that the insurer fulfils its obligation.

The special proceedings referred to in art. 804 is not specified. With
regard to the Italian law, it is necessary to specify that the depreciation
proceedings to be applied to the policy in the event of destruction, loss or
theft is governed by art. 2016 cc whose last paragraph specifies how, de-
spite the denunciation of one of the events indicated to the insurer debtor,
he is released if he pays to the assignee creditor before being notified of
the relative decree of depreciation issued by the President of the Tribunal.
The second paragraph of art. 1889 requires the insurer to be released from
his obligation where, without malice or gross negligence, he fulfils the
service in respect of the person who has issued the insurance, even if he is
not the insured person®.

This hypothesis (liberation) is not explicitly contemplated in the
Georgian rule and is not identifiable when the insurer has received in-
formation from its policy-holder that one of the scenarios governed by
the third paragraph has been put into effect, having regard to the effect
of transferring that means of transfer of the policy®. In the Georgian
system the release is subject to the declaration of nullity of the docu-
ment.

Analyzing the scheme wanted by the Italian legislator it should be
noted the particular attention paid by the legislator to the prevention of
disputes* that could arise at the occurrence of the three events provided
for by the combined provisions of art. 1888 and 1889 cc. providing for the
release of the policyholder only «if without intent or gross negligence»

39 www.brocardi.it art. 1889 cc.

40  On topic L. BuTTaRrO, Assicurazione (contratto di), cit., 477.

41 'The jurisprudence of legitimacy is agreed in recalling the discipline of art. 1424 of
the Italian Civil Code in the matter of conservation of contracts. On the point Cass. Civ.
Sez. III, 11 ottobre 2006, n. 21737 in R. GrovacNoLl, C. RAVERA, I contratti di assicura-
zione: percorsi giurisprudenziali, Milano, 2011, 213 ff.
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he «fulfils in although he is not the holder of the right [1189, 1836, 1889,
2006; 46 1. camb. ]».

On the other hand, the Georgian law allows the insured to obtain the
benefit, despite the failure to present the policy to the insurer (condition
to which the Georgian code binds the fulfilment by the insurer) only in
cases of loss or destruction of the policy, but there has been a declaration
of invalidity of the policy by initiating a special proceeding.

There is no doubt that the forecast recalls the depreciation proceed-
ings that can be activated pursuant to art. 2016 cc of the Italian code on
the initiative of the holder in the case of subtraction, loss or destruction
of the title.

The proceedings shall be admissible if an appeal is lodged with the
President of the Court of First Instance of the place where the licence or
certificate is payable, and that proceedings shall entail the establishment
of the holder’s right to payment and shall end with the authorisation to
pay the licence or certificate after 30 days from the date of publication in
the G.U.

Between the special proceedings referred to in art. 804 and that of
depreciation there is therefore an important fil rouge although with some
differences: while the first involves the declaration of nullity of the policy,
a policy in circulation but not in the availability of the policyholder, in
order to enable the insurer to comply with the requirement, in accor-
dance with the amortisation proceedings, it is placed at the disposal of
the legitimate holder of the security who, being in one of the three cases
of unavailability provided for by the law (loss, destruction and theft), has
lost possession of it and is intended to rebuild the position of legitimacy
of the contractor.

The depreciation proceedings provided for by the Italian system is
a proceedings of voluntary jurisdiction that is the responsibility of the
holder of credit certificates aimed at obtaining the judicial declaration of
ineffectiveness of the securities to the order and names lost, destroyed or
stolen, and not of nullity as in the Georgian code. By virtue of this pro-
ceedings, a person who has obtained depreciation may demand payment
by lodging a declaration of legal proceedings and, if the licence or certifi-
cate has not expired, may obtain from the issuer a duplicate of the licence
or certificate of which he has lost access.

The nature of a simple document legitimizing the policy has also led
part of the doctrine to exclude that the payment made after the report of
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theft or loss free the insurer, contrary to the provisions of art. 2016 last
paragraph c.c.”’.

The question is complex and implies the coordinated application of
Articles 2016 cc (general discipline) and 1889, second paragraph, cc. under
which that insurer may be deemed to have been released if he fulfils his
obligations after the contractor’s complaint, but before the notification
of the decree closing the depreciation proceedings. The issue recalls the
diligence of the insurer in fulfilling his obligation, this theme does not
emerge explicitly from art. 804 in comment, although both rules present
a particular preventive approach to conflicts aimed at protecting the weak
party of the contract.

3. Cross-border analysis: the case of France; Switzerland and
Spain

After analysing the Italian system, the comparative analysis of foreign
legislation in the field of insurance presents a series of difficulties both defi-
nitional, arising from the different definitions of insurance law that vary
from country to country; is linked to the application contexts as well as to
the objective as well as subjective profile of the insurance phenomenon. The
comparison of the institution would also require a historical analysis of the
phenomenon in order to understand its operational implications that are
different depending on the reference context. In general it can be highlight-
ed as in countries with a Romanistic (or civil law) legal tradition, namely
those belonging to central Mediterranean Europe, the institution has been
heavily influenced in the insurance contract legislation by that imprint. For
some countries (France, Spain, Belgium, etc.) the influence deriving from
the principles contained in the Napoléon Code was fundamental. In other
countries such as Germany, Austria, Switzerland, Denmark etc. The inspi-
ration for the development of the pandette’s system was decisive, marking a
line of continuity with some institutions of Old German law. The countries
belonging to this geographical area refer the insurance contract to typical
contracts, marked by specific obligations on the parties, creating a system
that leaves little operational scope for the free determination of the parties.

The systems of civil law are opposed to those of common law. This
second category includes countries belonging to the British Common-

42 Ontopic A. DE GREGORIO, G. FANELLI, A. LATORRE, Diritto delle assicurazioni,
cit., 84 ff.

110



wealth as well as countries of the United States of America. These are
systems in which the value of jurisprudential rulings which reflect the
common modes of behaviour and the common feeling of the social com-
munity is given a fundamental role. These countries are characterised by
regulatory systems which are more flexible to the wishes of the parties,
reflecting changes in social customs and jurisprudence.

In France, the insurance legislation is contained in the Code des as-
surances® related to Decree No. 76-666 of 16th July 1976 and the im-
plementing regulations no. 76-667 promulgated on the same day*. The
French legislator regulates the insurance contract in Book I, by art. 1L100
to L.195-1: these norms belong to the civil part of the discipline that occu-
pies the titles I, IT and III of Book I on Le contrat. In particular, in Book
I, Title I is dedicated to the rules common to non-life insurance and per-
sonal insurance (art. 11-1 to L 114-3) and Chapter II is dedicated to the
conclusion and proof of the insurance contract - Form and transmission
of policies (Arts. L 112-1 to L 112-11).

The methods of conclusion of the contract are contained in art. L112-
2, second paragraph, from which it emerges the desire to inform the con-
tractor of the contractual conditions (by delivery of a draft contract and
supporting documents or an information note ... ) also recalling the rules
to protect the Code de la consommation* (which can be applied in the
event of a dispute). Similarly to what has been said for the Italian system
also in the French system there is a particular attention to the prevention
of conflict, in art. L112-2 emerges the reference to the mediation proceed-
ings, known as alternative dispute resolution proceedings*.

Art. 112-3, first paragraph, prescribes the written form for the draft-
ing of the contract that must be done in French, with simple characters.

French law in art. 112-10 deals with the discipline of the insurance re-
lationship as well as the issue of withdrawal and waiver by the insured. In
the French system, the question of the fulfilment of the obligation of the
insurer in the event of loss of the insurance contract is not addressed. It

43 Code des Assurances, Dalloz 2001.

44 Code des assurances, in www.legifrance.gouv.fr

45  For a vision of rules to protect consumers https://noticias.juridicas.com/base_da-
tos/Privado/r1-cc.4t12. html.

46 The provisions of Title V of Book I of the Consumer Code have been incorpo-
rated into Title I of Book VI of the New Consumer Code. The rule was amended by L.
2019.486 of 22nd May 2019 - art. 206 (V), https://www.legifrance.gouv.fr/jorf/id/JORF-
TEXT000038496102/.
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may be assumed that the French legislature did not explicitly regulate these
aspects, considering it sufficient in such cases to recall the general discipline
on contracts in addition to that of the Consumer Code. In this regard it
should be noted as in art. L 112-2-1 to the eighth paragraph specifies that
«information on contractual obligations communicated at the pre-contrac-
tual stage must be in conformity with the law applicable to the contracty.

In this regard, art. 112-2 has been amended by Ordinance No. 2018-
361 of 16th May 2018 that further specifies the information obligations
incumbent on the insurer which is to deliver, prior to the conclusion of
the contract, or a copy of the draft contract with attached information,
or an information brochure describing precisely which guarantees are
covered and everything else is not included in the contract in order to
protect the policyholder.

In Switzerland, insurance regulations are contained in the regula-
tory framework established by the original law dated 2nd April 1908+
(Law on the LCA insurance contract), which entered into force on 1st
January 1910 and is still in force today, and by the Federal Act supple-
menting the Swiss Civil Code of 30th March 1911%, Book V, Law of
Obligations®.

This system was partly revised by the ordinances of 1st March 1966
on the repeal of restrictions on contractual freedom for insurance con-
tracts®®; 1st May 1966 and 23rd December 1966, as well as in the federal
laws of 25th June 1972 and 23rd June 1978.

These rules are very old but still constitute the reference plant that
stands out for the information burdens on the parties aimed at making
them aware of the contract and the essential content of the contract that
they are about to conclude (Art. 3, Federal Law of 1908). The Swiss
legislator does not specify how the contract is to be drafted: he devotes
much space to the subject of the proposal and to the information charges
that fall on the parties. The formal aspect is filled, in part, by art. 1 of the
Federal Law supplementing the Swiss Civil Code®!, which specifies that

47  https://www.fedlex.admin.ch/eli/cc/24/719_735_717/it.

48  https://wipolex.wipo.int/en/text/581102.

49  Legge federale sul contratto di assicurazione del 2 aprile 1908, in www.admin.ch.

50 https://www.fedlex.admin.ch/eli/cc/1966/476_495_495/it.

51 Legge federale di complemento del codice civile svizzero (libro quinto: diritro delle
obbligazioni) del 30 marzo 1911, in www.admin.ch; Codice civile svizzero del 10 dicembre
1907, in www.admin.ch.
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«the contract is not perfect unless the contractors have expressed their
mutual will in agreement. This will can be expressed or tacit». There is
therefore an indirect reference to the form of the contract, which rein-
forces the belief that it should be drawn up in writing (as confirmation
of this Art. 14 of the Federal Law on the right of revocation and on the
possibility of making additions, make corrections to the policy if it does
not coincide with the agreed agreements).

The Swiss legislator is silent about the obligations to ful-
fil in cases of loss or destruction or theft of the document con-
taining the insurance contract. Nevertheless, a proceedings is reg-
ulated in art. 13 called Amortization. This proceedings recall the
depreciation proceedings provided for by the Italian legislature, and
by analogy is similar to the special proceedings referred to in art. 804.
In the Swiss case the second paragraph of art. 13 stipulates that «the
provisions of the Federal Code of Obligations of 14th June 1881 on the
amortisation of bearer bonds apply by analogy to the amortisation of
policies, with the variant that the term of production must be one year
at most».

About Spain, the matter is regulated in the Real Decreto of 24th July
1889°2, in the law n. 50 of 8th October 1980 De contrato de seguro, in
Real Decreto n. 1 of 16th November 2007%° with which the legislation
on consumer protection has been reworked. To this system are added
other complementary laws.

The Spanish system protects the contractual autonomy of the parties
and with regard to the explicit insurance contract in art. 5 of Law no. 50
states the obligation to use the written form for the drafting or amend-
ments and additions to be made to the contract. This discipline also
provides for the delivery of the document by the insurer to the insured,
thus satisfying the more general information requirements of the weak-
er party as already provided for in other legislation. It is precisely on
this profile that art. 8 also of L. 50 which identifies the elements that the
contract must necessarily contain for its effectiveness. Similarly to other
legal systems, Spain also distinguishes between policies on the order or
on the bearer (art. 9 L. 50 cit.). Chapter V, of Book IV, De la prueba de

52 https://noticias.juridicas.com/base_datos/Privado/r1-cc.l4t12.html.
53 Ley 50/1980, de 8 de octubre, de Contrato de seguro, in www.boe.es.
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las obligaciones, of the Real Decreto of 1889, which has been the subject
of additions and amendments as a result of Law No. 1 of January 7th,

2000 de Enjuiciamiento Civil**.

4. Final considerations

The analysis of the provision in question and the comparison made
shows the legislator’s intention to protect the reasons of the parties to the
contract by reinforcing the information asymmetry that distinguishes the
contract in question®. To this end, it draws up a system in which the doc-
ument plays a decisive role in identifying the person entitled to claim the
service and at the same time serves to protect the insurer where he finds
himself fulfilling in relation to an uninsured person. It is hoped that the
system will clarify the substantive value as well as evidence of the written
act and that will be further enhanced, strengthening the protection of the
policyholder pending the special proceedings, as it does for the deprecia-
tion proceedings in Italy. In this way a better deflation of the litigation of
which the matter is rich could be realized.

54 www.boe.es.
55 M. D& PoL1, Asimmetrie informative e rapporti contrattuali, Milano, 2002, 407 ff.

114



Article 805 — Rights of insurance agents

1. If an insurance agent (representative) is entitled to enter into an
insurance contract, he/she may also amend the terms of the contract,
prolong the contract or dissolve it.

2. An insurance agent brokering an insurance contract may enter into
such contract.

Mariam TSISKADZE

Summary: 1. The Role of the Insurance Agent and Broker in Civil
Turnover. 2. Scope of Authority of the Insurance Agent. 2.1. Content
of the Activity of the Insurance Agent. 2.2. The Role of the Insurance
Agent in Issuing a Bank Guarantee by the Insurer. 3. Scope of
Authority of the Insurance Broker.

1. The Role of the Insurance Agent and Broker in Civil Turnover

The insurance agent and the insurance broker are the persons per-
forming the insurance activity. According to Article 2 (b) of the Law on
Insurance, insurance activity is the activity of the insurer, which is related
to the conclusion and implementation of insurance and reinsurance con-
tracts. According to the content of this norm, they assist the insurance
company in concluding insurance and reinsurance contracts, on the one
hand, as its representative, through the insurance agent, and on the other
hand, in finding the persons wishing to conclude insurance and reinsur-
ance contracts, through the insurance broker!.

In insurance relations, the parties to the insurance contract are distin-
guished — the policyholder and the insurer, the participating entities — the
third party insured during the insurance contract in favor of a third par-
ty; as well as the beneficiary named by the policyholder or insured. The

1 The legal status and basic rights and obligations of the insurance agent and insur-
ance broker are defined in detail in Article 12 of the Law of Georgia on Insurance; the
conditions for ensuring the financial soundness of an insurance broker are provided for
in Article 16 of the same law; both the person wishing to conclude the insurance contract
and the policyholder are protected from proper non-fulfillment of the obligations of the
insurance agent and the insurance broker by the legal norms strengthened by Article 20
of the same law. And the terms and conditions for maintaining the register of insurance
brokers are defined in Article 21 of the same law.
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insurance agent and the broker are not the subjects of the insurance legal
relationship, their legal status is defined, on the one hand, by Article 805
of the Civil Code, on the other hand, by Article 2 (g) & (h) and Article 12
of the Law on Insurance.

It should be noted that the insurance agent and the broker do not
represent the persons in the labour contract with the insurer, their em-
ployees?.

The opinion expressed in the Georgian legal literature is to be shared
that for the purposes of separation from the employee of the insurance
agent the court should pay attention to such circumstances as: existence
of the constituent elements of the subordination, the name of the contract
and its practical application, the content of the will expressed by the par-
ties in the contract, the elements of the definition of labour law relation-
ship strengthened by the law, etc’.

It is noteworthy that Article 12 (8) of the Law on Insurance requires
that the relationship between the insurance agent and the insurance bro-
ker and the insurer/policyholder/reinsurance company be determined by
the contract concluded between them. In particular, a contract of mandate
is concluded between the insurance agent and the insurer; therefore, the
relationship between them should be regulated by Articles 709-722 of the
Civil Code (a contract of mandate); while the insurance broker is in a con-
tractual relationship with the insurer, the relationship between which is
regulated by Articles 744-748 of the Civil Code; that is why the insurance
agent and the insurance broker cannot be considered as participants in the
insurance relationship.

According to the opinion expressed in the legal literature, the legal re-
lationship between the insurance agent and the insurer belongs to a num-
ber of fiduciary relations, which places the agent in the process of pro-
tecting the interests of the insurer. A special relationship based on special

2 M. Wanpr, Versicherungsrecht, 6. Auflage 2016, s. 168. K. IREMASHVILI, Article
805, in Online Commentary of the Civil Code, https://gccc.tsu.ge/, 15.03.2016 (in Geor-
gian).

3 Z.SuveLDZE, Characteristics of Legal Status of Employee According to the Labor
Code of Georgia, in V. Zaavrisuvirl (Ed.), Employment Law (Collection of Articles) I,
‘Meridiani’ Publishers, Tbilisi, 2011, pp. 90, 99, 109, 133, as cited in: K. IREMASHVILI,
Article 805, in Online Commentary of the Civil Code, https://gccc.tsu.ge/, 15.03.2016 (in
Georgian).
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trust is considered fiduciary, which imposes an obligation of one party to
the contract to take special care of the interests of the other*.

2. Scope of Authority of the Insurance Agent
2.1 Content of the Activity of the Insurance Agent

Carrying out insurance activities of an insurer through an insurance
agent means that they enter into an insurance or reinsurance contract on
their behalf, change its terms or extend the term of the contract through
an agent outside the office of the insurance company or its branch.

The insurance agent serves only the insurer and not the policyholder.

It is convenient to conclude an insurance contract through an in-
surance agent, especially in the regions and villages of Georgia, because
the policyholder can enter into such an agreement through an insurance
agent, pay the insurance premium, change the terms of the contract and
extend its validity without leaving home. At this time, in addition to the
special norms provided for in Articles 799-858 of the Civil Code, which
regulate the insurance contract, Article 336 of the Civil Code on doorstep
contract shall also be applied.

Article 805 (1) of the Civil Code states that if the insurance agent (rep-
resentative) is authorized to enter into an insurance contract, they can also
change the terms of the contract, extend its validity or terminate it. This
legal norm does not indicate who can be the insurance agent. However,
according to Article 2 (g) of the Law on Insurance, the insurance agent
is a natural or legal person acting on the instructions and in the name of
the insurer within the scope of authority granted to them by the insurer.
Thus, the insurance agent can be any legally capable natural or legal per-
son (both entrepreneurial and non-entrepreneurial), they do not need any
special permit (license) or registration for such activity.

Thus, it is clear from the content of the above-mentioned insurance
legislation that regulates the activities of the insurance agent that they ex-
ercise representation on behalf of the insurer; therefore, in addition to the
legal norms of the above-mentioned insurance content, the legal norms
reinforced by Articles 709-722 of a contract of mandate should be used
to regulate the relationship between the insurer and the insurance agent;

4 B. A. Garner (Ed.), Black’s Law Dictionary, 8" Edition, 2004, p. 658, as cited in:
K. IREMasHVILL, Article 805, in Online Commentary of the Civil Code, https://gccce.tsu.
ge/, 15.03.2016 (in Georgian).
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the subject of the contract concluded between the insurer and the insur-
ance agent and all other essential conditions, e.g. the internal private legal
relationship between them should also be defined in the relevant Articles
709-722 of a contract of mandate.

It should be noted that in addition to a contract of mandate in relation
to the insurance agent, the insurer is also obliged to take into account the
requirements of Articles 103-114 of the Civil Code (agency in transac-
tions), because it is important for the persons wishing to conclude an in-
surance contract, the power of attorney issued by the insurer, which must
specify in detail the term of representation, the rights and obligations of
the insurance agent with third parties, i.e. in relation to persons wishing
to conclude an insurance contract.

Although the norms of the insurance contract do not directly indicate
this, the view expressed in the Georgian legal literature is to be shared
that the insurance agent should exercise the rights granted to them under
Article 805 (1) in parallel with close consultation with the insurer®.

If an insurance contract is concluded through an insurance agent, then
not only the obligations under the insurance contract, but also the ob-
ligations under Articles 103-104 of the Civil Code should apply to the
insurer during the period of validity of such an agreement and after the
occurrence of the insured event.

For example, the insurance agent had a representative authority from
the insurer from 1 January 2021 to 1 January 2025, and they had the right
to receive an insurance premium, as well as the right to extend the term
of the contract; Vano, who lives in the village of Zemo Kedi in Dedopli-
stskaro, insured his 500-foot vineyard and 2 tonnes of acceptable grapes
from hail on 15 June 2021 for one year until 15 June 2022 through an
insurance agent; the insurance agent handed Vano one copy of the power
of attorney issued by the insurance company. One year later, on 15 June
2022, Vano again renewed his insurance contract with the same insurer
under the same terms and conditions until 15 June 2023, and also paid the
insurance premium to the insurance agent. At the end of August 2022,
heavy hail destroyed 80 percent of Vano grape harvest, Vano applied to
the insurer to compensate the damage caused by the accident in accor-
dance with the terms of the insurance contract, but the insurer refused to

5 K. IremasuviLy, Article 805, in Online Commentary of the Civil Code, https://
gece.tsu.ge/, 15.03.2016 (in Georgian).
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pay Vano’s insurance premiums because on 15 June 2022, the insurance
contract with Vano was no longer extended; with this insurance agent,
the insurer withdrew from the contract of mandate as yet of 20 Novem-
ber 2021 due to the agent’s breach of the obligations under the contract
of mandate; the insurance agent did not transfer the June-July 2022 in-
surance premium transferred by Vano to the insurer either. In this case,
the legality of the insurer’s refusal to pay insurance premiums to Vano
should be examined under Article 108 of the Civil Code, according to
which, «[t]hird persons shall be notified of alterations in or revocation of
authority. If this requirement is not fulfilled, such alterations and revo-
cation of authority shall not be valid with respect to third parties, except
when the parties knew or should have known about it when making the
transaction». According to the content of this norm, if the insurer fails to
confirm that they notified Vano of the termination of the representation
authority to the insurance agent on 20 November 2021, then they are
obliged to compensate Vano for the damage in accordance with the terms
of the insurance contract.

It is also interesting to consider Article 114 of the Civil Code in de-
termining the content of the powers of the insurance agent. For example,
if the insurance agent insures the property registered in their ownership
in the same insurance company as an insurance agent after concluding
the contract of mandate with the insurer, or even the property owned by
their spouse, which they acquired after the marriage registered during the
period of cohabitation, then the question arises, should such insurance
contracts be unconditionally annulled as contracts concluded by the in-
surance agent with itself? To answer this question, we must first refer to
Article 114 (1), according to which, «[u]nless otherwise provided by the
consent an agent may not make a transaction on behalf of the principal
and with himself/herself, either in his own name or as an agent of a third
party, except when the transaction already exists for the performance of
certain obligations». Based on all of the above, if the insurer, in the power
of attorney issued in the name of the insurance agent, also granted them
the authority to insure their own property, i.e. insure the property of one-
self or the spouses together on behalf of the insurer, then such an insur-
ance contract will not be void and it will definitely be considered valid.

An interesting opinion is expressed in the Georgian legal literature
that if there is an abuse of representative power by the agent, the validi-

119



ty of the contract will depend on the consent of the person represented
(see Article 111 (1) of the Civil Code)®.

2.2 The Role of the Insurance Agent in Issuing a Bank Guarantee
by the Insurer

According to Article 879 of the Civil Code of Georgia, an insurance
company has the right to issue a bank guarantee. When the insurer guar-
antees the principal to the beneficiary, then its activities go beyond the
scope of insurance and move more to the field of banking services. It is
true that the current legislation of Georgia does not directly indicate, but
the insurance agent can also represent the insurer when concluding a bank
guarantee agreement.

In one of the civil cases, it was indicated that the insurance company
had a contract with an insurance agent that required the latter to find
individuals who needed bank guarantees. The insurance agent brought
the persons wishing to obtain a bank guarantee to the insurance compa-
ny, who in turn entered into a contract with the insurance company and
paid the amount in accordance with the contract. This insurance company
later went bankrupt and customer relations as well as money transfers to
beneficiaries under a bank guarantee could no longer be blamed on the in-
surer. Nevertheless, the insurer filed a lawsuit against the insurance agent
in the court and demanded the return of the remuneration transferred to
them in the amount of GEL 17,844.

By the decision of the Collegium of Civil Cases of Tbilisi City Court
of 18 June 2012, the claim of the plaintiff’s insurance company against the
respodent’s insurance agent was upheld. The insurance agent appealed the
decision of the court of first instance. By the decision of the Chamber for
Civil Cases of Thilisi Court of Appeals on 29 November 2012, the appeal
of the insurance agent was upheld, a new decision was made to change
the decision of the Collegium of Civil Cases of Thilisi City Court of 18
June 2012, which rejected the claim of the insurance company. The appeals
chamber referred to clause 2.3.6 of the contract of 1 March 2010 between
the insurance company and the insurance agent, according to which, the
insurer had to pay to the insurance agent a remuneration in the amount of
20% of the accrued income received through them,; this agreement did not

6 K. IRemasuviLl, Article 805, in Online Commentary of the Civil Code, https://
gece.tsu.ge/, 15.03.2016 (in Georgian).
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contain any stipulation that the insurance agent should be reimbursed after
the expiration of the bank guarantee. It was established from the case file
that the insurance agent fulfilled the obligation duly, in good faith, and at
the time and place determined, stipulated in the contract of 1 March 2010.
Evidence to the contrary was not presented in the case. The decision of the
appeals chamber was appealed by the insurance company, which request-
ed its annulment and leave the decision of the court of first instance un-
changed. In the cassation appeal, the insurer indicated that due to the revo-
cation of the license, as the validity of the bank guarantee was terminated,
the insurance agent was obliged to return the insurance premiums, due to
which the agent had to return the remuneration (commission). The cassator
explained that they were obliged to pay interest to the agent for the amount
the company had received as a bonus, accordingly, the insurance agent was
obliged to return 20% of this premium, otherwise, it would be unfair to
oblige the insurance company to return 100% of the premium received, of
which 20% was received by the agent and 80% by the company.
According to the decision of the Chamber of Civil Cases of the Su-
preme Court of Georgia of 19 September 2013, the cassation appeal of the
insurance company remained unresolved due to inadmissibility”.

3. Scope of Authority of the Insurance Broker

The main function of an insurance broker is to assist the insurer in
finding the persons wishing to enter into an insurance contract, ze. they
carry out intermediary activities.

According to the opinion expressed in the legal literature, the activity
of the insurance broker is to connect the future parties of the contract, z.e.
the insurer and the policyholder®. Therefore, unlike an insurance agent,
an insurance broker can serve both the insurer and the policyholder.

It is true that the norms governing the insurance contract of the Civil
Code do not offer the direct term of an insurance broker, but the content
of Article 805 (2) directly refers to and defines the authority of the insu-
rance broker.

Unlike an insurance agent, according to the Law on Insurance, no
person has the right to carry out the activities of an insurance broker,

7 Judgment of the Chamber of Civil Cases of the Supreme Court of Georgia of 19
September 2013, Case No. 233-225-2013.
8 M. Wanbr, Versicherungsrecht, 6. Auflage 2016, s. 183.
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because according to Article 2 (h) of this law, an insurance broker can be
— a natural or legal person established in accordance with the legislation
of Georgia, registered with a Legal Entity of Public Law — the Insuran-
ce State Supervision Service of Georgia (the Service), and independently
carrying out brokerage activity in the field of insurance, as a type of its
entrepreneurial activity.

Thus, an insurance broker can only be a natural person who is regi-
stered as an individual entrepreneur in the tax authority and who is also
registered as an insurance broker by the LEPL Insurance State Super-
vision Service; they can also be an entrepreneurial legal entity, which is
also required only to register with the LEPL Insurance State Supervision
Service and not for a license. The terms and conditions for registration of
an insurance broker are regulated by the order of the head of the LEPL
Insurance State Supervision Service.

Since the activity of an insurance broker is considered to be an entre-
preneurial activity by law, they are not in a labour relationship with the
insurer”’.

If the insurance broker, in addition to finding a person wishing to
conclude an insurance contract, also concludes an insurance contract with
that person on behalf of the insurer, then they also perform the functions
of an insurance agent. It is explicitly stated in Article 805 (2) of the Civil
Code that the insurance agent who acts as an intermediary in concluding
the insurance contract has the right to enter into such a contract. But it
should also be taken into account that any insurance agent cannot exercise
the powers of an insurance broker unless they are registered as an insur-
ance broker; and any insurance broker can carry out the activities of an
insurance agent.

The content of Article 805 of the Civil Code and the Articles of the
Law on Insurance directly indicates that the relationship between the
insurance company and the insurance broker should be regulated by a
brokerage contract, in particular Articles 744-748 (general provisions on
brokerage) of the Civil Code.

Therefore, when concluding a contract with an insurance broker, the
insurance company must take into account the terms of the contract pro-
vided for in Articles 744-748.

9 Article 2 (h) of the Law of Georgia on Insurance. M. WaNDT, Versicherungsrecht,
6. Auflage 2016, s. 168.
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Article 806 — Time of commencement of insurance

1. The insurance shall commence at 24:00 on the day the contract is
entered into and shall end at 24:00 on the last day of the contract period.

2. If the insurance contract is made for a period of more than five years,
either party may terminate the contract three months after giving a notice
of termination.

C1ro G. CORVESE

Summary: 1. Preliminary notes: scope and limits of the Article 806.
2. A comparative point of view: the Italian law and Spanish law.
2.1. The comparison with Italian law. 2.2. The comparison with
Spanish law. 3. The Georgian law. 3.1 Introductive notes. 3.2. The
first paragraph of the Article 806. 3.3. The second paragraph of the
Article 806.

1. Preliminary notes: scope and limits of the Article 806.

The Article 806 of the Georgian Civil Law is divided in two paragraphs:
the first paragraph provides that: «1. The insurance shall commence at 24:00
on the day the contract is entered into and shall end at 24:00 on the last
day of the contract period»; the second provides that: «2. If the insurance
contract is made for a period of more than five years, either party may
terminate the contract three months after giving a notice of termination».

We might say that the scope of this Article is to issue rule concerning
the “duration” (or, properly, “time of commencement”) of the contract:
in the first paragraph we have the general rule about the duration of
the insurance contract and in the second one, we find the specific rule
regarding the termination of the contract when the duration is fixed more
than five years.

If we agree with this interpretation, the Article 806 of the Georgian
Civil Code leaves unresolved a whole series of questions also probably for
the synthetic form used by the legislator; thus, for example, what about the
time of commencement? Does “time of the commencement of insurance”
mean the commencement of the contract or the commencement of the
effects of the contract? May we apply this rule to all insurance contracts?
Is it possible to extend the term of duration? What happens in the event
of an extension of the term? And more other questions.
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2. A comparative point of view.

To properly interpretate Article 806 of the Georgian Civil Code we
think it is relevant to see two similar rules provided by the Italian Civil
Code, the Article 1899 whose heading is “Durata dell’assicurazione”, and
by the Spanish Insurance Contract Law, the Article 22 whose heading
“Duracion del contrato”.

2.1 The comparison with the Italian law.

The general rules governing insurance contracts are contained in
Chapter XX (Articles 1882 to 1932) of Title III of Book IV of the Italian
Civil Code, to which is added the special law of Legislative Decree No.
209 of 9 September 2005 (hereinafter Italian Private Insurance Code)'.

1 See M. Rosserr, I/ diritto delle assicurazioni, vol. 1, Limpresa di assicurazione. Il con-
tratto di assicurazione in generale, Padova, 2011; G. Alpa, (a cura di), Le assicurazioni private,
in Giur. sist. civ. comm. Bigiavi, Torino, 2006; G. VoLPE PutzoLru, L'assicurazione, in Trattato
Rescigno, 13, Torino, 1985; G. FANELLL, Le assicurazioni, in Trattato Cicu-Messineo, Milano,
1973; A. Donart, Trattato del diritto delle assicurazioni private, 11 e 111, Milano, 1954 e 1956;
A. AntoNuccl, Lassicurazione fra impresa e contratto, Bari, Cacucci, 1994; G. BAVETTA, voce
Impresa di assicurazione, in Enc. del dir., XX, Milano, Giuffre, 1970, pp. 624 ff; E. BOTTIGLIERI,
voce Impresa di assicurazione, in Dig. disc. priv., sez. comm., V11, Torino, UTET, 1992, pp. 155
ff; L. BuTTARO, voce Assicurazioni sulla vita, in Enc. del dir., 111, Milano, Giuffre, 1958, pp. 608
ff; L. BurTaRO, voce Assicurazioni contro i danni, in Enc. del dir., 111, Milano, Giuffre, 1958,
pp- 493 ff; L. BurTaRrO, voce Assicurazioni in generale, in Enc. del dir., 111, Milano, Giuffre,
1958, pp. 427 {f; R. Carorosti, voce Assicurazioni private e imprese assicurative (Diritto comu-
nitario), in Noviss. dig. it., Appendice, Torino, UTET, 1980, pp. 506 ff; A. Donari, Trattato di
diritto delle assicurazioni private, 1, Milano, Giuffre, 1952.; A. Donarr e G. VoLpre PutzoLu,
Manuale di diritto delle assicurazioni private, 8* ed., Milano, Giuffre, 2006; G. FANELLI, voce
Assicurazione, 11 Assicurazione contro i danni, in Enc giur., III, Roma, 1988; E GarRri, voce
Impresa di assicurazione, 11 (Diritto amministrativo), in Enc. giur., XVI, Roma, 1988; N. Ga-
SPERONI, voce Assicurazione, 111, Assicurazione sulla vita, in Enc. giur., 111, Roma, 1988; C.
GIANNATTASIO, voce Impresa di assicurazione (Parte generale), in Nowviss. dig. it., Appendice,
Torino, UTET, 1983, pp. 29 {f; A. La Torre, Diritto delle assicurazioni, 1, La dzsczplma ginridi-
ca dell’attivita assicurativa, Mllano, Giuffre, 1987; G. LEonk e C. D GASPERIS, Le assicurazio-
ni private nella ginrisprudenza, in Raccolta sistematica di giurisprudenza commentata diretta da
M. Rotondi, Padova, Cedam, 1975; L. Mossa, Sistema del contratto di assicurazione nel libro
delle obbligazioni del codice civile, in Assicurazioni, 1942, 1, pp. 185 ff; L. Mossa, Impresa e
contratto di assicurazione nelle vicendevoli relazioni, in Assicurazioni, 1953, 1, pp. 141 ff; V. Sa-
LANDRA, Dell’assicurazione, in Commentario del codice civile a cura di A. Scialoja e G. Branca,
Libro IV, Delle obbligazioni (artt. 1861-1932), 3* ed., Bologna-Roma, Nicola Zanichelli editore
- Societa editrice del Foro Italiano, 1966, sub artt. 1882 ff, pp. 172 ff; G. Vorre Purzoru G,
Lassicurazione, in Trattato di diritto privato diretto da P. Rescigno, X111, Torino, UTET, 1985,
pp- 55 ff; G. VoLpE PutzOLuy, Le assicurazioni. Produzione e distribuzione (problemi giuridici),
Bologna, Il Mulino, 1992; G. Vorre Purzoru, Levoluzione della legislazione in materia di
assicurazioni, in S. AMOROSINO, L. DESIDERIO (a cura di), /] nuovo codice delle assicurazioni,
commento sistematico, Giuffre, Milano, 2006, p. 3; P. Corrias, I/ contratto di assicurazione:
profili funzionali e strutturali, Napoli, Edizioni scientifiche italiane, 2016.
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Insurance is that contract under which the insurer, to pay a premium,
undertakes to claim the insured person within the agreed limits of the
damage caused by an accident or to pay a capital or an annuity at the
occurrence of a fact relating to human life (Article 1882 of Italian Civil
Code)’. From the code definition it is possible to find two types of
insurance:

a. non-life insurance, the discipline of which is dictated by Articles
1904 Italian Civil Code and ff. as well as by the private insurance
code referred to in Legislative Decree No. 209 of 2005;

b. life insurance, to which Articles 1919 and .c refer, and, again, the
private insurance code.

Based on the Article 1899 Italian Civil Code?:

1. the insurance shall take effect from 24:00 on the day the contract
is entered into [1326] to 24:00 on the last day of the contract
period;

2. the insurer may, as an alternative to annual cover, propose multi-
year cover in return for a reduction in the premium compared to
that provided for the same coverage as the annual contract;

3. if the contract exceeds five years, the insurer may, after five
years, withdraw from the contract with sixty days’ notice and
with effect from the end of the year during which the right of
withdrawal was exercised;

4. the contract may be tacitly extended once or several times, but
each tacit extension may not last more than two years;

2 For the different definition of insurance contracts in Europe see https://ec.europa.
eu/info/sites/default/files/definition_of_insurance_contract_en.pdf. Last visited January
19, 2022.

3 See A. Antonucct, Commento sub art. 1899, in Breviaria, 2013, p. 45 {f; Id, L’as-
sicurazione fra impresa e contratto, Bari, 2000; A. Donart1, G. VoLre PurzoLru, Manuale
di diritto delle assicurazioni private, 8* ed., Milano, Giuffre, 2006, p. 147 ff. and specifically
for life insurance contracts, p. 196 ff.
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5. the rules of this Article shall not apply to life assurance [1919
.14
In relation to the duration of the insurance contracts, the doctrine
distinguishes:

a. “formal duration”, which begins at the time of conclusion of the
contract and continues until the occurrence of a cause (legal or
conventional) of dissolution and

4 The Article 8, named “Duration and Termination of the Contract”, of Greek In-
surance Contract Law provides that: «1) If the insurance contract is of finite duration, it
shall be terminated following the lapse of the term specified, unless it has been agreed that
it can be renewed by implication. Such extension may not be agreed for a period of more
than one year.

2) If the contract is of indefinite duration (“continuous policy”), the contract shall be
terminated by means of notice at the end of the insurance period. The time limit set for
the exercise of the right of termination may be neither less than one month, nor more than
three months.

3) For non-life insurance contracts with a cover period in excess of one year and insur-
ance of persons, the policyholder shall be entitled to rescind the contract within fourteen
days from the date when the policy was delivered. The time limit shall not commence if
the policyholder has not been informed by the insurer of his right in this regard, which
must be confirmed by means of a document. If the insurer fails to inform the policyholder
of his right to rescind, it shall lapse two months following the payment of the first pre-
mium. The right to rescind does not apply to non-life insurance where cover is provided
immediately, on the particular request of the policyholder. The period set for the exercise
of the right to rescind shall be suspended for the period during which the policyholder is
entitled to raise an objection pursuant to Article 2 paragraph 6 of this Law.

4) The insurance contract shall be terminated by means of a notice, in accordance with
the provisions of Articles 3 and 4, Article 5 paragraph 1, Articles 6 and 12 of this Law, as
well as those set out in paragraph 2 of this Article. The policyholder shall also be entitled
to terminate the contract by means of a notice in the event that the insurer is declared
insolvent, or if the insurer is deprived of the free disposal of part or of all its assets. The
insurer shall be entitled to terminate the contract by means of a notice if the policyhold-
er is declared insolvent or if the policyholder’s business becomes subject to compulsory
administration.

5) The insurance policy may also provide for other reasons for termination of the
insurance contract. If the insurer maintains the right to terminate the contract after the
insured event has occurred, the policyholder shall have a corresponding right. Without
prejudice to Article 3 paragraph 7, Article 4 paragraph 4 and Article 12 of this Law, the
termination, whenever initiated by the insurer, shall not come into effect until the lapse of
thirty days from the date on which such notice of termination was communicated to the
policyholder.

6) “Insurance term” shall mean a period of one year, unless the computation of premi-
ums has been made for a shorter period of time, in which case the term shall be construed
accordingly».
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b. a “substantial duration” concerning the effectiveness of the
contract in relation to the provision of guarantee by the insurer
and starts, according to the rule in comment, from 24 hours on

the day on which the contract is concluded until 24 hours on the
last scheduled day®.

Italso refers to “technical duration” about the duration of the insured’s
obligation to pay the premium in relation to which the amount of the
premium is proportionate. Case-law agrees to distinguish the duration
of the contract from its effectiveness, which is subject to payment of the
premium, unless the parties agree otherwise®; parties of the contract may
provide for an anticipation of the effects even before the time indicated
in the rule’.

The first paragraph of the Article 1899 of the Italian Civile Code
provides that the insurer may, as an alternative to an annual contract,
propose multi-year insurance cover; in this case, however, the premium
must be cheaper than that provided, for the same coverage, by the annual
policy. In that case, therefore where the insurance company and the
customer enter into a multi-year agreement with a reduced premium
compared to that due for an annual shop, the right of withdrawal for the
insured person - with notice of sixty days and with effect from the end of
the year during which it was exercised - is provided only if the contract is
more than five years and the five-year period has elapsed.

5 Regarding the last paragraph of the Article 1899 of the Italian Civil Code, see M.
Rosserty, 1] diritto delle assicurazioni, vol. 1, Limpresa di assicurazione. Il contratto di
assicurazione in generale, Padova, 2011, p. 1023 ff. dove l"autore distingue correttamente
Il periodo di assicurazione dal periodo per il quale & stata pagata la rata di premio e, infine,
la durata del contratto; A. DonNaTi, Trattato di diritto delle assicurazioni private, 11, Mi-
lano, 1952, p. 340; G. ScALF1, voce Assicurazione (contratto di), in Digesto IV, Discipline
privatistiche, sezione Commerciale, I, Torino, 1987, p. 33 ff, part. p. 356; F. PECCENINT,
Assicurazione, in Commentario del Codice Civile Scialoja-Branca, a cura di Francesco
Galgano, Bologna-Roma, 2011, p. 83 ff, part. 84.

The Italian Supreme Court, sez. III, 10-06-2005, n. 12305, established the provision of
Article 1899 c.c. (under which the insurance took effect from 24 hours on the day of the
conclusion of the contract), since it does not involve a general and binding interest, it does
not exclude a written agreement anticipating the contractual effects; in fact, the power of
the insurance agent to conclude a contract covers the possibility of specifying the time of
the agreement (Italian Supreme Court, Judgment No 11142 of 1994) and the proof of that
derogation must be given in writing, without the possibility of recourse to testimonies or
to presumptions.

6 Sce Italian Supreme Court, Judgment No 1855 of 1982.

7 Ttalian Supreme Court, Judgment No 11142 of 1994.
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The second paragraph of Article 1899 of the Italian Civil Code provides
that the contract may be the subject of tacit extensions, the duration of
which may not in any case exceed two years. Only it is permissible a
shorter duration, being a possible clause to the contrary replaced ex lege;
it does not matter the conclusion of a new contract, but it is a continuation
of the precedent of which all conditions remain unchanged®. For the
tacit renewal of the contract, an express clause is required which must be
specifically approved in writing.

Case-law has also ruled on this point several occasions’. The tacit
extension provided for in the contract can be avoided by cancellation,
the term and form of which are often laid down in the policies; this term
according to the doctrine is essential and given the receptive nature of the
cancellation it concerns its receipt by the insured person.

The Italian Supreme Court, which according to an initial consolidated
orientation, had stated that in order to prevent the tacit renewal of the
contract it is necessary that the cancellation reaches the addressee
within the established period'® then stated that the ambiguous clause as
to whether or not the cancellation was receptive, in order to assess its
timeliness, must be interpreted by reference to the criteria laid down in
Articles 1366 and 137 of the Italian Civil Code, i.e., in the sense most
favourable to the statement; the dispatch of the registered letter!.

In the case of an express extension, the time limits for the tacit
extension shall not apply. The period of six months shall run not from the
communication but from receipt by the addressee.

8 About this profile, see Italian Supreme Court, sez. III, 28-07-2005, n. 15797, accord-
ing to which in contracts of duration (in this case, an administration contract), if the parties
agree that, in the event of non-termination, the relationship lasts over time for the period
predetermined by them (so-called “pactum renovandi”), the renewal is the effect of the con-
tractual clause and the relationship continues, under the conditions initially established, as
a result of the original contractual will; if, on the other hand, the aforementioned clause is
missing, but nevertheless the parties, after the deadline, manifest for conclusive facts the
will to continue the relationship, this continues by tacit agreement, according to the general
principle, codified in Article 1597, 1677, 1899 c.c. of the Italian Civil Code, so that, in the
absence of an express contrary agreement, contracts of duration, if not cancelled in right
time, are tacitly renewed for the time provided for in the contract itself or by the uses, or for
an indefinite period, and the new relationship is governed by the same clauses contained in
the original convention, except those excluded from the express will of the parties or the law
, either because of incompatibility or because of exhaustion of their function.

9 Italian Supreme Court, Judgment No 6145 of 1978.

10 Italian Supreme Court, Judgment No 2817 of 1971.

11 Italian Supreme Court, Judgment No3353 of 1985.

128



The third paragraph of Article 1899 of the Italian Civil Code excludes
the applicability of the provision to life assurances in the strict sense.
These cannot include so-called health insurance which guarantees in the
event of accidents or illnesses within the limits of the costs incurred for
medical treatment and which are therefore also governed by the rule of
this'2.

Given that, to understand better the Italian rule, we have to remember
the legislative evolution of the Article 1899 of the Italian Civil Code,
putting particular attention to two important modifications intervened
in 2007 and 2009.

With regard to the duration of insurance policies and the related
right of withdrawal, we have to remind that Article 1899, paragraph 1,
second period, of the Italian Civil Code, as last amended by Article 21,
Law 23 July 2009, n. 99, provides that «[t]he insurer, as an alternative
to an annual coverage, may propose coverage of multi-year duration
against a reduction in the premium compared to that provided for the
same coverage by the annual contract. In this case, if the contract exceeds
five years, the insured person, after five years, may withdraw from the
contract with sixty days’ notice and with effect from the end of the year
during which the right of withdrawal was exercised».

On February 1, 2007 the so-called “Bersani Decree” came into force,
intervening on the rule in question, introducing the right for the insured
person to withdraw annually from policies «without charge and with
sixty days’ notice». On January 31, 2007, No. 7, Article 5, paragraph 4
of the Text published in the Official Journal stated: «In paragraph 1 of
Article 1899 of the Italian Civil Code, the second period shall be replaced
by the following»: «In the case of a multi-year period, the insured person
may withdraw annually from the contract without charge and with sixty
days’ noticen'.

During the conversion into law of the “Bersani Decree”, however,
some changes were made with which a period was added to the rule
described above, which below is fully reported: «Art. 1899 c.c., paragraph

12 Italian Supreme Court, Judgment No 9689 of 1992.

13 See Italian Official Journal, 31.07.2009, n. 176.

14 E PECCENINI, Assicurazione, in Commentario del Codice Civile Scialoja-Branca,
a cura di Francesco Galgano, Bologna-Roma, 2011, 83 ff, spec. 85 {.; P. MaraNO, La con-
correnza tra intermediari assicurativi: prospettive di regolazione europea e interventi di
liberalizzazione nazionali, in P. MaraNo P., M. Sir1 (a cura di), La regolazione assicura-
tiva dal Codice ai provvedimenti attuativi, Giappichelli, Torino, 2008, 231 ff, spec. 258 ff.
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1, the second period is replaced by the following: In the case of a multi-year
duration, the insured person may withdraw annually from the contract
without charge and with sixty days’ notice. These provisions shall enter
into force for contracts concluded from the date of entry into force of the
Law converting this Decree. For contracts concluded before the date of
entry into force of the Law converting this Decree, the option referred to
in the first period may be exercised provided that the insurance contract
has been in force for at least three years».

Therefore, by the law of conversion, the legislature intended to make
the right of withdrawal, for all multiannual contracts concluded before
the entry into force of the conversion law, subject to the condition of the
existence of the insurance contract for at least three years, at the time of
the exercise of the right of withdrawal by the insured person.

Asregards the effectiveness of the reform, we may consider an important
case discussed by the Italian Supreme Court'® where the insurance contract
had only been in place for two years, but since the withdrawal was exercised
about 15 days before the entry into force of the conversion law and, by
providing for that law for contracts concluded before Law of conversion n.
40 of 2007, for which the withdrawal had already taken place pursuant to
Decree No. 7/07, the Court considered that the legislature had implicitly
admitted the validity of the withdrawal thus put in place.

Indeed, the Italian Supreme Court, after retracing the long-awaited
question concerning the intertemporal effectiveness of the rules contained
in the Decree (and amended or abolished by the conversion law referred
to in the next paragraph), has identified three withdrawal hypotheses:

(a) contracts concluded before Law No. 40 of 2007, and for which
the withdrawal of the insured person had already taken place pursuant to
D.L.n.7/07:

—for such contracts, the legislature has not formally ordered, implicitly
admitting the validity of the withdrawal;

(b) contracts concluded before L. n. 40 of 2007, and still in force:

—for these contracts, the legislature has granted the right of withdrawal
to the insured person with the limit of the three-year period from the
conclusion of the contract;

15 Italian Supreme Court, Sez. III, 10-05-2016, n. 9386.
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(c) contracts concluded after L. No 40 of 2007, for which:
— there is full right of withdrawal of the insured person, with only the
obligation to give 60 days’ notice.

The second important reform of the Article 1899 of the Italian Civil
Code was introduced in 2009 by the 23 July 2009, n. 99'¢ that modified
the original second sentence of the first paragraph of the above-mentioned
Article, providing that the insured person may withdraw with sixty days’
notice and with effect from the end of the current year, in the only event
that the contract exceeds five years and the five-year period has elapsed.

As a result of the 2009 reform of the Article 1899 of the Italian Civil
Code, companies may propose an insurance contract lasting more than
one year, but they will have to grant a discount on the rate («[t]he insurer,
as an alternative to annual coverage, may propose multi-year coverage
against a reduction in the premium compared to that provided for the
same coverage under the annual contract»). In case law, it was considered
that if the company does not apply or not express the discount on the
tariff, the contractor may withdraw to any year, without prejudice to the
60-day notice.

Finally, from the point of view of the objective scope of application of the
rule, we must remember that Article 1899 Italian Civil Code does not apply:

1. to life insurance policies as expressly provided for by Article 1899,
paragraph 3, of the Italian Civil Code;

2. to motor vehicle liability insurance policies, as required by Article
170-bis of the Italian Private Insurance Code!” according to which

16 Italian Official Gazette, 31.07.2009, n. 176, S.O. 136.

17 The Article 170-bis, named Duration of the contract, of Italian Private Insurance
Code, provides that:

«1. The compulsory insurance contract for civil liability deriving from the circulation
of motor vehicles and boats has an annual duration or, at the request of the insured, for a
year plus fraction, it automatically terminates on its natural expiry and cannot be tacitly
renewed, notwithstanding Article 1899, first and second paragraphs of the Italian Civil
Code. The insurance company is required to notify the policyholder of the expiration
of the contract with at least thirty days> notice and to keep the guarantee provided under
the previous insurance contract operational, no later than the fifteenth day following the
expiration of the contract, up to the effect of the new policy.

1-bis. The termination referred to in paragraph 1 also applies to insurance for ancillary
risks to the main risk of civil liability deriving from the circulation of vehicles, if the same
contract, or another contract stipulated at the same time, simultaneously guarantees both
the main risk and the ancillary risks (Paragraph inserted by the Article 1, paragraph 25, of
law no. 124 of 4 August 2017)».
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the contract relating to these policies has an annual duration or, at
the request of the insured, of a year plus fraction, automatically
terminates on its natural expiry and cannot be tacitly renewed,
notwithstanding the Article 1899, first and second paragraphs
of the Italian Civil Code. The insurance company is required to
notify the policyholder of the expiration of the contract with at
least thirty days’ notice and to keep the guarantee provided under
the previous insurance contract operational, no later than the
fifteenth day following the expiry of the contract, until the new
one policy becomes effective.

According to paragraph 1-bis of the abovementioned Article 170-
bis, the termination referred to in paragraph 1 also applies to insurance
of ancillary risks to the main risk of civil liability deriving from the
circulation of vehicles, if the same contract, or another contract stipulated
at the same time, simultaneously guarantees both the main risk and the
ancillary risks'®.

18 See Italian Supreme Court, sez. II1, 29-05-2001, n. 7278. As far as compulsory
liability insurance arising from the movement of vehicles is concerned, and with regard
to the dispute which the insured person promotes for the assessment of the cancellation
at the natural expiry of the contract, in order to avoid its tacit extension referred to in
Article 1899, 2nd paragraph, c.c., proof of such termination can also be provided with
reference to the existence of timely and unequivocal tacit manifestations of will, high-
lighting a contrary intention to the continuation of the relationship, considering that,
on the dissolution of the relationship by fact, the subjection of the insurance contract to
the written form “ad probationem” (unlike in cases of written form required “ad sub-
stantiam”) is not an obstacle, and also that the form of the registered letter sent with six
months’ notice for the exercise of the right of withdrawal is provided for in the afore-
mentioned rule with the sole reference to contracts lasting more than ten years; in order
for the validity and effectiveness of the tacit cancellation to be legitimately preached,
it is necessary, moreover, for it to intervene before the expiry of the final period of the
contract, and for it to take the result in facts which are entirely incompatible with the
desire to make use of the tacit extension of the contract itself, since the assessment of the
suitability of those facts to manifest in an unequivoid manner the will of the dejection
referred to the court on the substance of the contract , with uncensorable appreciation
in the area of legitimacy if properly justified.
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2.2 The comparison with the Spanish law.
Based on Article 22 of the Spanish Insurance Contract Law!:

1. The duration of the contract shall be determined in the policy,
which may not set a period of more than ten years. However, it
may be established that it is extended once or several times for a
period not exceeding one year at a time.

2. The parties may object to the extension of the contract by written
notification to the other party, made at least one month in advance
of the conclusion of the current insurance period, if the person
opposed to the extension is the insured and two months when the
insurer is.

3. The insurer shall inform the insured person, at least two months
before the end of the current period, of any change in the insurance
contract.

4. The conditions and terms of opposition to the extension of each
party or its non-opposability shall be highlighted in the policy.

5. The provisions of the preceding paragraphs shall not apply as
soon as they are incompatible with the rules on life assurance.

19 In the original language the Article 22 of the Spanish Insurance Contract Law
provides that «1. La duracién del contrato serd determinada en la péliza, la cual no podra
fijar un plazo superior a diez afios. Sin embargo, podr establecerse que se prorrogue una
0 més veces por un periodo no superior a un afio cada vez.

2. Las partes pueden oponerse a la prérroga del contrato mediante una notificacién
escrita a la otra parte, efectuada con un plazo de, al menos, un mes de anticipacién a la
conclusién del periodo del seguro en curso cuando quien se oponga a la prérroga sea el
tomador, y de dos meses cuando sea el asegurador.

3. El asegurador debera comunicar al tomador, al menos con dos meses de antelacién a
la conclusién del periodo en curso, cualquier modificacién del contrato de seguro.

4. Las condiciones y plazos de la oposicién a la prérroga de cada parte, o su inoponib-
ilidad, deberdn destacarse en la péliza.

5. Lo dispuesto en los apartados precedentes no serd de aplicacién en cuanto sea in-
compatible con la regulacién del seguro sobre la vida».

See F. SancuEez CaLero, Comment to the Article 22 of Spanish Insurance Contract
Law, in Comentarios a la Ley 50/1980, de 8 de octubre, y sus modificaciones. Editorial
Aranzadi, Navarra, 2005, p. 535 ff; M. CaLonje CONDE, El marco temporal del contrato
de seguro, in Revista cuatrimestral de las Facultades de Derecho y Ciencias Econdmicas y
Empresariales, n° 71, mayo-agosto 2007, p. 221 {f, spec. p. 223 ff.
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As regards the duration of the insurance contract®®, we must
distinguish between the formal duration of the insurance contract and the

duration of its effects, which do not have to coincide?'.
This may be due to:

1. a grace period has been agreed (initial period of validity of the
contract during which some or all of the contingencies provided
for in the contract are not covered);

2. the effects of the coverage shift in time, which usually occurs
in certain civil liability insurance contracts, in which although
the causative event occurs within the period of the policy, the
manifestation of its effects takes place once the contract has been
completed.

An inverse case is that of some accumulative accident policies arising
from a commitment by collective agreement, where although the causative
event had occurred prior to the beginning of the period of validity of the
contract, it will be covered if during that period the situation of disability
is declared due to part of the UVMI - Unidad de Valoracion Médica de
Incapacidades).

Although the contract can be concluded for a specific and single term,
it is usual for it to be concluded for a period, usually one year, always less

20 The determination of the duration of the contract is an element of essential im-
portance in it, since it will allow to know the moment in which the obligations incumbent
on the parties and that derive from the contract and, therefore, the moment to from which
the risk is covered. In turn, the setting of the moment in which the effects of the insurance
end, will serve to determine when the premiums are due (in the event that these were
periodic), as well as the termination of the contract and, consequently, of the coverage of
the insured risk by the insurance company (See M. CaLONJE CONDE, El marco temporal
del contrato de seguro, in Revista cuatrimestral de las Facultades de Derecho y Ciencias
Econémicas y Empresariales, n® 71, mayo-agosto 2007, p. 222).

21 The Spanish Insurance Contract Law, when referring in its Article 8.8 to the du-
ration of the contract, refers to its material duration, that is, the period of time during
which the risk coverage insured by the insurance company will be maintained. Thus, de-
pending on the type of insurance, the determination of the material duration of the con-
tract may be established exactly, as will happen in those cases in which we find ourselves
before a fixed-term insurance in which the parties have expressed in the policy, a period of
time during which the insurance will be valid, or, in other insurances, the duration will not
be specifically determined as it depends on certain circumstances, such as the duration of
exposure to the risk of the insured interest (See M. CaLoNJE CONDE, El marco temporal
del contrato de seguro, in Revista cuatrimestral de las Facultades de Derecho y Ciencias
Econdémicas y Empresariales, n° 71, mayo-agosto 2007, p. 223).

134



than ten, but subject to periodic renewal periods, normally for extendable
years. Each period of insurance thus configured is indivisible for the
purposes of the premium, although the fraction thereof may be agreed.

This is established in Article 22, paragraph 1 of the Spanish Insurance
Contract Law, n. 50/1980, 8 October 1980 and subsequent modifications?:
«The duration of the contract will be determined in the policy, which may
not set a term of more than ten years. However, it may be established that
it be extended one or more times for a period not exceeding one year each
time»?.

An exception to the limitation of the maximum term of ten years
is found in relation to life insurance. If we put the attention on Article
22, paragraph 3 of the Spanish Insurance Contract Law, according to it
«[t]he provisions of the preceding paragraphs shall not apply insofar as
it is incompatible with the life insurance regulation», we may find that
situation in different life insurance: savings, which are usually made to
coincide with the 60 or 65 years of the insured, regardless of the age of
the insured at the time of hiring and the so-called “wida entera”, whose
duration is limited only by the death of the insured person.

When the duration is established in “extendable years”, the renewal
occurs based on the so-called “tacit extension”, unless one of the parties
opposes it as established in Article 22, paragraph 2: «[t]he parties may

22 For an exhaustive comment on the quoted Article 22, see E SancHEZ CALERO,
Comentarios a la Ley 50/1980, de 8 de octubre, y sus modificaciones. Editorial Aranzadi,
Navarra, 2005, p. 535 ff.

23 According Ménica Calonje Conde, as regards to the duration that the extension
must have, as indicated in Article 22, it must always be carried out for periods not exceed-
ing one year. This implies that in the event that the parties had agreed in the contract that
the same, once its term has been reached, will be extended for periods of two years, this
extension would not be valid or, if applicable, it would be considered that the extension is
for annual periods, being able for any of the parties oppose each of them. To the contrary,
the setting of this limitation will mean that the parties may agree that the contract be ex-
tended for a period of less than one year, it not being usual in practice for the contract to
be extended for periods shorter than that period of time.

On the other hand, regarding the way in which the extension terms that could have
been established in the contract must be computed, since nothing is foreseen in this re-
gard in the Spanish Insurance Contract Law, nor in any other regulation of the private
insurance, we must refer to the rules contained in Article 5, paragraph 1 of the Spanish
Civil Code, so that in the event that the extension is made for an annual period, it must be
computed from date to date, or in the event that the term whether by days, the day from
which such period is computed shall be excluded (M. Caronje CONDE, El marco tempo-
ral del contrato de seguro, in Revista cuatrimestral de las Facultades de Derecho y Ciencias
Econdémicas y Empresariales, n° 71, mayo-agosto 2007, p. 223).
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oppose the extension of the contract by means of a written notification
to the other party, made two months in advance of the conclusion of the
current insurance period»*.

The effects of the insurance contract cease when the contractual
relationship between the parties is terminated. This may be due to:

— the deadline set for its duration has elapsed, in cases in which the
extension has not been foreseen: a trip, a show, the construction of a
property. Attention to certain Civil Liability policies;

— one of the parties has opposed the extension or by mutual agreement
between both, resulting in the termination of the contract;

— disappearance of the risk or the insured object;

— non-payment of the non-initial or unique premium without the
insurer having claimed payment in the six months following its expiration.

3. The Georgian law
3.1 Introductive notes.

The Article 806 of the Georgian Civil Code entitled “Time of com-
mencement of insurance” provides:

first, the insurance shall commence at 24:00 on the day the contract is
entered into and shall end at 24:00 on the last day of the contract period;

second, if the insurance contract is made for a period of more than five
years, either party may terminate the contract three months after giving a
notice of termination®.

At the beginning of this comment, we have considered some questions
that the Article 806 of the Georgian Civil Code remains unsolved; so, for

24 About this poiunt see M. CaLoNJE CONDE, El marco temporal del contrato de
seguro, in Revista cuatrimestral de las Facultades de Derecho y Ciencias Econdmicas y
Empresariales, n° 71, mayo-agosto 2007, p. 227 ff.

25 We have to remember that in the preview Law of Georgia “On Insurance”, there
was a specific rule regarding the “Validity of the insurance contract”, we refer to the Ar-
ticle 35according to which «1. The insurance contract shall be valid from the date of pay-
ment of the insurance premium or from the date of payment of the first insurance premi-
um in the event of deferred payment, unless the legislation or contract provides otherwise.

2. The validity of the insurance contract shall cease when the first insurance accident
occurs from the date of full payment of the insurance premium, unless the contract or
legislation provides otherwise.

3. The insurance territory is the same as the territory of Georgia, unless the nature of
the object of the insurance or contract provides it differently».
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instance, what about the time of commencement? Is the commencement
of the contract or the commencement of the effects of the contract? May
we apply this rule to all insurance contracts? Is it possible to extend the
term of duration? What happens in the event of an extension of the term?
And more other questions.

First, we have to note that, considering the corresponding rules pro-
vided by Italian and Spanish laws, the Article 806 of the Georgian Civil
Code does not provide the extension of the time of the contract and we
say more, if we do not fall into error, that the case of the extension of the
duration is not provided for in any other article relating to the insurance
contract and it is provided only for certain types of contract regulated by
the Georgian Civil Code.

Before entering in the comment of the specific rules of the Article 806
of the Georgian Civil Code, we must put the attention on the objective
limit of the rule.

From an objective point of view, we shall observe that the Article 806
of the Georgian Civil Code is apparently applied to all insurance con-
tracts, given that:

the abovementioned Article lacks a specific rule relating to the exclu-
sion of life insurance contracts;

and the Article 806 of the Georgina Civil Code is inserted in the part
named “General provisions”.

As regards the life insurance contracts, it is possible to presume that
the specific rule in comment does not apply to them by virtue of the con-
sideration that in case of life insurance contract the termination is regu-
lated by death and that contract has by their nature indefinite duration;
therefore, the rule relating to the duration referred to in the second para-
graph of the Article 806 cannot be applied to them.

We do not have the same conclusion when the life insurance contract
is concluded for the life of the insured because in this case the contract has
a duration and it is not possible to apply the Article 806 of the Georgian
Civil Code but the Article 846 of the Georgian Civil Code, named “Ter-
mination of the contract where insurance premium is paid periodically”,
which provides «If the insurance premium is paid periodically, the insurer
may terminate the insurance contract at any time but only at the end of
the current insurance period»?.

26  See infra M. B. Pacant, Comment to the Article 846 in this book.
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Besides, derivative contracts do not fall within the scope of application
of the law not even by virtue of the provisions of art. 799 which provides
at paragraph 3 «A derivative shall not be an insurance contract. Relations
arising from derivatives shall be regulated under the Law of Georgia on
Financial Collaterals, Mutual Setoffs and Derivatives. This article and Ar-
ticles 800-858 of this Code shall not apply to relations arising from the
said law»?. We might add that also “insurance financial products”, as, for
instance, unit-linked policies or index-linked policies are excluded from
the application of the Article 806 of the Georgian Civil Law?.

27 This rule has become effective from 14 January 2020. See above A. BORRONI,
Comment to the Article 799 in this book.

28 See for Italian doctrine the bibliography on financial products issued by insuran-
ce companies is vast; among the many and more recent contributions, cfr. E. SABATELLL,
I prodotti misti assicurativi e finanziari, in A. PATRONI GRIFFI & M. RicoLr1 (a cura di),
Banche ed assicurazioni fra cooperazione e concorrenza, Milano, 1997, 107 ss.; . CORRIas,
I contratti di assicurazione sulla vita e di capitalizzazione, in AMOROSINO, DESIDERIO
(a cura di), Il nuovo codice delle assicurazioni, Milano, 2006, 145 ss; V. BUONOCORE, R.
Costr, G. VoLrE Putzoru, G. MORBIDELLI, A. GAMBINO, F. D’ANGELO, P. MARANO, M.
Sirt, P. CASTELLANO (a cura di), [ prodotti finanziari bancari ed assicurativi - In ricordo di
Gaetano Castellano, Milano, 2008 ed ivi 1 lavori di G. VoLrE PutzoLu, La distribuzione
dei prodotti finanziari emessi dalle imprese di assicurazione, in I prodotti finanziari bancari
e assicurativi, cit., 35; D. GALLETTI, La cross selling di prodotti bancari ed assicurativi dopo
le recenti riforme dei mercati finanziari, in Banca impr. societa, 2007, 365; A. GAMBINO, La
responsabilita e le azioni privatistiche nella distribuzione dei prodotti finanziari di matrice
assicurativa e bancaria, in Assicurazioni, 2007, 1, 195; V. RomagnoLi, Controllo e regole
di collocamento dei prodotti assicurativi a carattere finanziario, in Nuova ginr. civ. comm.,
2007, I1, 90 ss.; R. Cosrt, I prodotti finanziari emessi dalle banche e dalle imprese di assi-
curazione, in I prodotti finanziari bancari ed assicurativi, cit., 11 ss.; L. D1 BRINA, La disci-
plina dei prodotti finanziari emessi da banche e da imprese di assicurazione, in L. DE AN-
GELIS, N. RONDINONE (a cura di), La tutela del risparmio nella riforma dell’ordinamento
finanziario, Torino, 2008, 363 ss.; A. LoNGoO, La distribuzione di prodotti assicurativi:
una regolamentazione ancora in itinere, in A. ANToNUcct, M. T. PARacamPO (a cura di),
La distribuzione di prodotti finanziari bancari e assicurativi, 2008, 153 ss.; A. PERRONE,
Distribuzione di prodotti finanziari emessi da banche e da imprese di assicurazione, in E. S.
MAaRTORANO (a cura di), Disciplina dei mercati finanziari e tutela del risparmio, Milano,
2008, 257 ss.; L. SALAMONE, Disposizioni regolamentari in materia di offerta al pubblico di
sottoscrizione e di vendita di prodotti finanziari emessi da imprese di assicurazione, in Di-
sciplina dei mercati finanziari e tutela del risparmio, cit., 167 ss.; M. M1oLa, L'offerta fuori
sede di prodotti finanziari assicurativi alla luce delle riforme del mercato finanziario: verso
Pepilogo di una lunga contesa?, in Studi per Franco Di Sabato, Napoli, 2009, 1, 467 ss.; L.
SALANITRO, Prodotti finanziari assicurativi collegati ad obbligazioni Lehman Brothers, in
questa Rivista, 2009, 1, 491; M. SAMPOGNARO, M. SiRr1, I prospetti di offerta dei prodotti
finanziari-assicurativi, in P. MARANO, M. P. Sir1 (a cura di), La regolazione assicurativa,
Torino, 2009, 89 ss.; P. Gos1o CasaLL, Prodotti assicurativi finanziari: disciplina normati-
va, qualificazione giuridica e tutela informativa del risparmiatore, in Giust. civ., 2010, II,
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If we compare the Article 806 with the Article 1899 of Italian Civil
Code and the Articles 22-23 of the Spanish Insurance Contract Law the
differences are very evident and in particular many questions remain
about the discipline to be applied on certain aspects.

3.2 The first paragraph of the Article 806

The first paragraph of the Article 806 of the Georgian Civil Code pro-
vides: «The insurance shall commence at 24:00 on the day the contract is
entered into and shall end at 24:00 on the last day of the contract period».

To comment correctly that rule, it is necessary to answer two
preliminary questions:

1. First, what does “the contract is entered into” mean? and
2. second, what is the meaning of “the insurance shall commence”.

To answer the first question — what “the contract is entered into”
means —we have to put the attention on the Article 327 of Georgia Civil
Code (Chapter Two - Entering into a Contract) — Agreement on the
essential terms of a contract.

301; L. BuGgrovraccHt, [ prodotti «finanziari assicurativi»: considerazioni in tema di quali-
ficazione giuridica e disciplina applicabile, in Resp. civ., 2011, 876; G. Goso, Commento
sub art. 25-bis, in F. VELLA (a cura di), Commentario T.U.E Decreto legislativo 24 febbraio
1998, n. 58 e successive modificazioni, Torino, 2012, 1, 302 ss.; G. MARTINA, [ prodotti
finanziari emessi dalle imprese di assicurazione e i prodotti previdenziali di terzo pilastro,
in V. SANTORO (a cura di), La crisi dei mercati finanziari: analisi e prospettive, Milano,
2012, 485 ss; A. PorToLANO, Commento sub art. 25-bis, in M. FRaTINT, G. GASPARRI (a
cura di), I/ Testo unico della finanza, Torino, 2012, 1, 447 ss.; M. Sir1, I prodotti finanziari
assicurativi, Roma, 2013; F. BRuno & E. FRANZA, Prodotti finanziari emessi dalle imprese
di assicurazione e poteri della CONSOB in tema di vigilanza e trasparenza, in Assicurazioni,
2014,1, 3 ss.; L. ZrrieLLo (a cura di), 7 prodotti finanziari assicurativi, Milano, 2014; P1ras,
Le polizze variabili nell’ordinamento giuridico italiano, Milano, 2011; G. VoLpE Putzo-
LU, Le polizze linked tra norme comunitarie, t.u.f. e codice civile, in Assicurazioni, 2012,
399 ss.; M. FRIGESSI DI RATTALMA, La qualificazione delle polizze linked nel diritto dell’U-
nione europea, in Assicurazioni, 2013, 3 ss.; A. SCIARRONE ALIBRANDI, Prodotti “misti” e
norme sulla tutela del cliente, in Liber amicorum Pietro Abbadessa, Torino, 2014, 111, 2437;
F. CAPRIGLIONE, Polizze « unit linked»: prodotti assicurativi con finalitd di investimento,
in Nuova giur. civ. comm., 2014, 426 ss.; P. Corr1as, Sulla natura assicurativa oppure
finanziaria delle polizze linked: la riproposizione di un tema, in questa Rivista, 2015, 11,
457-462; A. C. NazzARO, La causa delle polizze unit e index linked, in Dir. merc. ass. fin.,
2016, 57 ss.; A. ALBANESE, Assicurazione sulla vita e protezione patrimoniale, in Contr. e
impr., 2016, 1422 ss.; P. CorRRIAS, La natura delle polizze linked tra previdenza, risparmio
e investimento, in Principi, regole, interpretazione. Contratti e obbligazioni, famiglie e
successiont. Scritti in onore di G. Furginele, Mantova, 2017, II, 491 ss.
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Based on this Article:

«1. A contract shall be considered entered into if the parties have
agreed on all of its essential terms in the form provided for such agreement.
2. Essential terms of a contract shall be those on which an agreement is
to be reached at the request of one of the parties, or those considered
essential by law. 3. A contract may give rise to the obligation to conclude
a future contract. The form stipulated for the contract shall apply to the
preliminary contract as well».

For the second question, we may say that the time of commencement

is the time from which the contract produces its effects; therefore, the
rule refers to both the formal duration and the substantial duration. The
formal duration which begins at the time of conclusion of the contract
(“the contract is entered into”) and continues until the occurrence of a
cause (legal or conventional) of dissolution and the substantial duration
concerning the effectiveness of the contract in relation to the provision
of guarantee by the insurer and starts, according to the rule in comment,
from 24 hours on the day on which the contract is concluded until 24
hours on the last day of the contract period.

3.3 The second paragraph of the Article 806.

The second paragraph of the Article 806 of the Georgia Civil Code
provides that «if the insurance contract is made for a period of more than
five years, either party may terminate the contract three months after giv-
ing a notice of terminationy.

We must first resolve some preliminary issues, including clarifying
what is meant by “period of time”.

According to the Article 123, named “End of a period of time” of the
Georgian Civil Code, «l1. a period of time specified by days shall end on
the expiry of the last day of the period. 2. A period of time specified by
weeks, by months or by a duration of time comprising more than one
month — year, half-year, quarter — ends on the expiry of the day of the
last week or of the last month which corresponds to the day on which
the event or the point of time occurs. 3. If a period of time specified by
months lacks a specific day on which the period is due to expire, then the
period ends on the expiry of the last day of that month».

The rule introduces a specific hypothesis of termination, that is to
say: if the insurance contract is concluded for a period of more than five
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years, either party may terminate the contract three months after giving a
notice of termination. It is possible to apply this rule only if the insurance
contract has a determined period and therefore it does not apply to life
insurance contract for the death of the insured.

In addition to this hypothesis of termination of the contract, the
Georgian Civil Code knows other situations for which the contract can
be terminated.

Before considering these situations, we have to remember that in the
preview Law of Georgia “On Insurance”, there was a specific rule re-
garding the termination of insurance contract, we refer to the Article 44
according to which «1. In addition to instances specified under the Civil
Code, an insurance contract will also terminate, if:

the contractor’s term has expired;

b. the insurer has complied with the liabilities assumed under
contract towards the policyholder in full;

the insurance object’s existence has ceased;

d. the insurant, who is not the policyholder, has died, unless he was
replaced;

e. the policyholder has failed to pay the full insurance premium
or the next insurance premium in due time, unless the contract
provides otherwise;

f.  the policyholder has alienated the object of insurance because the
insurer refused the policyholder’s replacement, while the contract
or legislation does not provide otherwise;

g. the insurance contract has been recognized as void by court;
h. the insurer has gone bankrupt.

The insurance contract may be terminated before time at request
of the policyholder or the insurer if provided for in the contract.

3. The parties shall notify each other about their intent to terminate
the insurance contract before time in advance of 30 days at least,
unless the contract provides otherwise.

4. In the case of termination of the insurance contract before time
at request of the policyholder, the insurer shall return to the
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policyholder the paid-in insurance premiums, less the overhead
expenses already born by the insurer. If the termination of the
insurance contract results from violation of the insurance contract
provisions, the insurer shall return the paid-in insurance premium

in full.

5. In the case of termination of the insurance contract before time at
request of the insurer, the insurer shall be obliged to return to the
policyholder the paid-in insurance premiums born him in full, less
the expenses born. If the policyholder’s demand for terminating
the insurance contract is stipulated by the insurer’s violation of
the insurance contract, the insurer’s violation of the insurance
contract, the insurer shall return the insurance premiums of the
corresponding remaining insurance time, less the expenses borny.

This Article has been declared invalid by the Article 33 of the new
Law of Georgia “on insurance” and it has been replaced from 5 new
Articles of the Georgian Civil Code: Article 810 - Termination of
insurance contracts by reason of failure to communicate information®,
Article 811 - Period for termination of contracts by reason of failure to
communicate information ¥, Article 812 - Termination of a contract after
the occurrence of insured events®’. As regards life insurance contract,
we have the Article 846 - Termination of the contract where insurance
premium is paid periodically®? and the Article 852 - Deductions upon
termination of the contract®.

Therefore, the rule of the second paragraph of the Article 806 of the
Georgian Civil Code, being a derogation rule, it represents a specific rule,
it applies only if the insurance contract, as previously specified®, is made
for a period of more than five years.

29  See infra L. VELLISCIG, Comment of Article 810.
30 See infra L. VELLISCIG, Comment of Article 811.
31 See infra E. SigNORINT, Comment of Article 812.
32 See infra M. B. Pacant, Comment of Article 846.
33 Seeinfra F. Corrora, Comment of Article 852.
34 See above par. 3.1.
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Article 807 - Effects of increasing the insurance premium

If the insurer increases the insurance premium, the insured may
terminate the contract one month after giving a notice of termination. This
right shall not arise if the insurance preminm is increased slightly.

C1ro G. CORVESE

Summary: 1. Preliminary notes: scope and limits of the Article 807.
2. The first sentence of the Article 807. 3. The second sentence of the
Article 807.

1. Preliminary notes: scope and limits of the Article 807.

The Article 807 of the Georgian Civil Code introduces two rules:

a.

in the first sentence of the Article we have the general rule
providing that «If the insurer increases the insurance premium,
the insured may terminate the contract one month after giving a
notice of termination»;

in the second sentence of the Article we find a special rule
derogating the general rule, that is to say the right to terminate the
contract after the increasing of the insurance premium can not be
exercised by the insured person if the increasing is “slight”.

We must immediately carry out some preliminary observations.

1.

The rule has no correspondents in the Italian legal system and in
any other European system.

The rule does not refer to a specific insurance contract and is
found among the general provisions;

The rule is not linked to a possible increase in risk as envisaged by
the following art. 813 which is a special rule with respect to art.
807.

When is it possible to increase the premium? At the end of the
period?

If the insured person exercises the right of withdrawal, what about
the subsequent effects?
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6. What does it happen if the event for which the insurance policy
was signed occurs before the deadlines for the communication
and for the effectiveness of the withdrawal have elapsed?

7. What does slightly mean? What is it parameterized to?

Before trying to answer these questions, we may suppose that the
rule in comment has the object of satisfying two interests, the interest
of the insurer and the interest of the insured: the interest of the insurer
to increase the premium in circumstances where it is not possible or if
it is not convenient to modify the contract; the interest of the insured
who, not wanting to pay the premium increase, can exercise the right of
withdrawal.

2. The first sentence of the Article 807.

The first part of the Article in comment aims to satisfy the interest of
the insurer providing that «If the insurer increases the insurance premium,
the insured may terminate the contract one month after giving a notice of
termination»’.

According to Legashvili, «maintaining a contract without the increase
of premium may place insurance company at a disadvantaged situation
and it may not feasible for it to maintain contractual relation for the
amount of insurance premium and insurance services to be provided
may be disproportionate. Perhaps that is why it is not required to
adapt a contract to changed circumstances and is granted the right to
dissolve a contract. At the same time, insignificant increase of insurance
contribution does not entitle an insured entity to dissolve a contract early.
The entitlement to dissolution a contract emerges based on significant
increase of insurance contribution»?.

It is important to note the rule in comment does not link the
increasing of premium to a correspondent increasing of the risk because

1 On the variation of the premium in the Italian legal system, see M. Rosserri, 7/
diritto delle assicurazioni, vol. 1, Limpresa di assicurazione. Il contratto di assicurazione in
generale, Padova, 2011, p. 1003 ff; A. ANTonucct, Commento sub art. 1898, in Breviaria,
2013, p. 43 f.

2 D. Legasnviri, The Impact of Changed Circumstances on Contractual Relations,
in Journal of Law, N2, 2013, p. 67 ff, spec. p. 99-100. For the Author, “Thus, change of
circumstance during the insurance relations — increase of contractual contribution does
not give rise to the outcome stipulated under Article 398 of the Civil Code of Georgia and
entitles a party to dissolve a contract”.
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for this particular case the Article 813 of the Georgian Civil code — named
“Obligation to give notice of increased risk” —applies and according to that
«1. The policyholder shall immediately notify the insurer of an increased
risk arising after the contract was concluded if it would have a material
influence on the conclusion of the contract. 2. Where so provided in the
first paragraph of this article, the insurer may terminate the contract one
month after giving a notice of termination or demand a corresponding
increase in the insurance premium. If the insured intentionally causes the
increased risk, the insurer may terminate the contract without observing
the notice period»”’.

According to Legashvili «increase of insurance contribution may be
due to internal (e.g., losses) as well external factors (e.g., increase of the
prices on medicines) of an insurance company. While the increase of pric-
es may, in turn, be due to such circumstances which occurrence could not
have reasonably be assumed at the time of conclusion of a contract»*.

Given that, we cannot fail to consider that the Article can provide the
insurer with the possibility of increasing the premium as an opportunity
to push the insured to terminate the contract unless the variation of the
premium is slight.

The other question is: when the insurer may increase the premium?
We may suppose that it is possible at the renewal of the contract or at the
end of the premium payment period because, even if nothing is said in the
Article in comment, the insurer is obliged to give immediate notice of the
increase in the premium and this can happen in the two moments that we
have indicated above.

As regards the effects deriving from the exercise of the right of
withdrawal by the insured, the Article offers no solution, we may
suppose that the insurer is entitled to receive the premiums relating to the
insurance period in progress at the time the declaration of withdrawal is
communicated®.

Last question: What does it happen if the event for which the insurance
policy was signed occurs before the deadlines for the communication and
for the effectiveness of the withdrawal (one month) have elapsed?

3 See above R. Hopos, Comment to Article 813.

4 D. LecasuviLy, The Impact of Changed Circumstances on Contractual Relations,
in Journal of Law, Ne2,2013, p. 100, note 23.

5 See Article 1898, paragraph 4 of the Italian Civil Code.
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Also for this question, no answer is from the Article in comment
and we may say more, there is no answer for that question also in the
important Article 813 of the Georgian Civil Code where the increasing of
premium is strictly linked to the increasing of risk®.

We may suppose that if the claim occurs before the deadlines for the
communication and for the effectiveness of the withdrawal have elapsed,
the insurer is obliged to pay without considering the increasing of the
premium proposed.

3. The second sentence of the Article 807.

In the second sentence of the Article in comment we find a special
rule derogating the general rule present in the first sentence, the right
to terminate the contract after the increasing of the insurance premium
cannot be exercised by the insured person if the increasing is “slight”.

Although we can agree with whoever wrote that «it has to be established
on a case-by-case basis based on the circumstances of the case as to what is
considered as significant increase of insurance contribution»’, we cannot
fail to consider that, without any doubt the Article will be harbinger of
numerous jurisprudential decisions necessary to clarify the meaning of
“slightly”.

6 As regards the question posed in the text, the last paragraph of the Article 1898
of the Italian Civil Code provides that: “If the claim occurs before the deadlines for the
communication and for the effectiveness of the withdrawal have elapsed, the insurer is not
liable if the worsening of the risk is such that he would not have allowed the insurance
if the new state of affairs existed at the time of the contract; otherwise, the amount due
is reduced, taking into account the relationship between the premium established in the
contract and that which would have been fixed if the greater risk had existed at the time
of the contract itself”.

7 D. LecasuviLi, The Impact of Changed Circumstances on Contractual Relations,
in Journal of Law, Ne2, 2013, p. 100.
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Article 808 - Obligation to communicate information

1. When entering into a contract, the insured shall inform the insurer of
all circumstances known to him/her that are material to the occurrence of
the danger or event covered by the insurance. The circumstances that can
influence the insurer’s decision to repudiate the contract or enter into it on
modified terms shall be deemed to be material.

2. Any crcumstance, about which the insurer clearly and unequivocally
inquires of the insured, shall also be deemed as material.

3. If contrary to the rules under the first paragraph of this article the
insurer is not informed of a material circumstance, then the insurer may
repudiate the contract. The same shall hold true if the insured intentionally
avoids informing the insurer of a material circumstance.

4. The contract may not be terminated if the insurer knew of the
concealed circumstances or if the insured was not responsible for the failure
to communicate them.

Article 809 - Effects of communicating incorrect information

1. The insurer may also repudiate the contract if the notice of material
circumstances includes incorrect data.

2. The contract may not be repudiated if the insurer knew of
the inaccuracy of the data or if the insured was not responsible for
communicating the incorrect data. The insurer may terminate the contract
within one month after the communication of such data.
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1. Foreword

The provisions in question deal with a crucial issue of insurance con-
tract law, namely the insured’s duty to provide information on the risk
since the pre-contractual stage, and the related legal consequences in the
event of breach of this duty.

It should be immediately clarified that the considerations that follow
are intended to provide an overview on the different solutions for the
duty of disclosure present in the Western Legal Tradition, therefore the
considerations on the Georgia rules here commented are made on the
same assumption, namely the identification of the operational model cho-
sen by the Georgian legislator.

It follows that, the effects (or possible effects) of the rules in Geor-
gian domestic law will not be taken into consideration. This is strictly,
because the analysis has been carried out on the English translation of the
rules. Therefore, the difficulty in catching the exact scope of the rules in
the Georgian legal system is rooted in the well-known problems of legal
translation, and in particular in the difficulty not so much of the untrans-
latability of legal terms but of legal concepts, especially those concepts
that are characteristic of some legal systems but not of others!.

1 For example, consider the use in the first three paragraphs of Art. 808 of the term repudiate
the contract, while in the fourth and last paragraph the term terminates the contract is used (the
same with reference to Art. 809 which deals with incorrect information). Now repudiation and
termination in English law are different concepts and have different effects on the contract. The
problems connected with the translation of legal concepts are well known, so much so that the
drafters of the Principles of European Insurance Law (PEICL), in the notes to the principles, made
it clear that they were using the English language but avoided using terms which could directly lead
back to legal institutions of common law. Therefore, in the absence of a clarification or glossary of
terminology in the translation of the code under comment, it is not possible to state with certainty
what the effect of repudiation and termination is. On the subject of the problems of language and
law, please refer to the more extensive and in-depth considerations of S. FERRERT, L. A. D1 MaT-
TEO Terminology Matters: Dangers of Superficial Transplantation, 2019, 37 B.U. Int’l L.J. 35; B.
Pozzo, “Chapter 2: The Myth of Equivalence in Legal Translation”, in Translating the DCFR and
Drafting the CESL: A Pragmatic Perspective, edited by B. Pasa and L. MORRa, Berlin, Boston:
Otto Schmidt/De Gruyter european law publishers, 2014, PP. 29-46; S. FERRERI, Law, Language
and Translation in Multilingual Contexts, King’s Law Journal, 2014 ,25:2, 271-286];. Husa, Un-
derstanding Legal Languages - Linguistic Concerns of the Comparative Lawyer (January 1, 2012).
The original version of this paper is published in The Role of Legal Translation in Legal Harmoni-
zation . Baayy (ed.) Kluwer Law International 2012 pp.161-181. , Available at SSRN: https://ssrn.
com/abstract=2326910; B. Pozzo, (ed.) Ordinary langnage and legal language, Giuffre 2005; R.
Sacco, L. CasteLLANI (ed), Le multiples langues du droit européen uniforme, ’'Harmattan Italia
1999; R. Sacco “Legal Formants: A Dynamic Approach to Comparative Law (Installment I of 11),
in The American Journal of Comparative Law, vol. 39, no. 1, 1991, pp. 1-34. Indeed, the problems
associated with legal translation are also well known to Georgian scholars, see on this point the
considerations made by Lado Chanturia in the introduction to the 2001 English translation of the
Georgian Civil Code, available at http://jafbase.fr/docEstEurope/Georgie/code_civil.pdf.
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From a systematic point of view, the first remark is that the insur-
ance contract rules have been retained within the Civil Code? despite
having been innovated and an insurance law was enacted in 2019. The
choice is not irrelevant, in fact, it is well known how, in the insurance
field, the aspects of the regulation of the contract are strictly connected
to the business activity, and perhaps, from a viewpoint of greater coher-
ence and systematicity, it would have been possible to think of a sectorial
codification which would enclose the discipline of the business, of the
contract and of the distribution, so as to have a single source, certainly
more easily coordinated and accessible. Sectoral codification, in fact, has
the merit of achieving regulatory simplification, reducing the (sometimes)
exorbitant number of rules of a given legal system and remedying their
frequent contradictory nature, their (relatively) low quality and their ex-
cessive burdens on citizens and businesses. On the other hand, the cur-
rent meaning of the concept of simplification has evolved considerably
over the years, through the progressive abandonment of the instrument
of individual delegation regulations in favour of a more ambitious work
of reducing the number of rules and, in general, of consolidating and cod-
ifying the remaining ones’.

The concept of codification itself has evolved from that of the 19th
century, and is now focused on the reorganization of specific sectors rath-
er than of regulatory macro-systems.

From the point of view of the ratio legis, the rules on disclosure play a
central role precisely because of the nature of insurance and the social role
it plays in the market. Insurance is an activity aimed at satisfying human
needs and providing the economic means to deal with risks understood
as economically adverse events. It is no exaggeration to say that there
are very few aspects of human life today in which insurance activity is
completely unrelated. Insurance is pervasive in today’s society precisely
because the technique of coping with risks by transferring them to the

2 The first edition of the code dates back to 1997 then amended with the latest re-
forms in 2019 and entered into force in 2020.

3 The issue was also the subject of much debate in Italy at the time of the enactment
of the Private Insurance Code (legislative decree no. 209/2005), when the drafters decided
not to incorporate the provisions of the Civil Code into the Insurance Code, see A.D.
CANDIAN, I/ nuovo codice delle assicurazioni e la disciplina civilistica del contratto di as-
sicurazione: tendenze e resistenze, Contr. impr., 2006, p. 1289-1313; A. GamsiNo, Note
critiche sulla bozza del codice delle assicurazioni private, Giur. comm., I, 2004.
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insurer has now become commonplace, sometimes even made compul-
sory by the legislator (motor liability, professional liability, etc.). It goes
without saying that the human condition is subject to a multiplicity of
risks: risks to the person, illnesses, accidents, death, financial collapse, and
this allows individuals, but more generally companies or private bodies,
families, businesses, public bodies, from the smallest to the state, to pro-
tect themselves against risks, understood as unfavorable events capable of
determining financial consequences. It is therefore clear that it has two
fundamental functions: asset protection and welfare, whether it is intend-
ed to provide economic means for retirement or is intended merely as
savings®.

If we look at insurance from the point of view of the economic opera-
tion and, therefore, from the point of view of the business activity, we can
see that it consists in: transferring the individual risk to another subject
which is the insurance company (a company that does precisely this by
trade, taking on third party risks); and in transforming the so-called indi-
vidual risk into a collective risk (the collective risk is the essence of the in-
surance company activity and here we begin to speak of the communion
of risks and insurance mutuality).

In fact, insurance is used to distribute the risk among a number of
subjects exposed to the same type of risk. Through the so-called probabil-
ity calculation it is possible to establish how many times that type of risk
will occur in a given period within the community®. In order to ensure
that these requirements can be met and that profits can be generated, the
insurance company relies on the inversion of the production cycle, i.e. the
insurance company first collects the premiums before the event or claim
under the contract occurs, and then only after the event connected with
the insured risk has occurred will the company be required to pay its ben-
efits, compensation or capital. The insurance company must obviously be
able to determine beforehand the cost of the service that it will have to
provide in favor of the insured and therefore this must be done by form-
ing a mass of risks, the number and homogeneity of which are such as to

4 A.H.WiLLETT, The Economic Theory of Risk and Insurance, Philadelphia: Univer-
sity of Pennsylvania Press, 2016; K. S. ABRAHAM, Efficiency and Fairness in Insurance Risk
Classification. Virginia Law Review 71, 3, 1985, pp. 403-51.

5 See A. DoNartI & G. VoLPE PutzoLu, Manuale di diritto delle assicurazioni, Mila-
no, Giuffre, 11 ed 2016, p. 3; P. LieDTKE, What’s Insurance to a Modern Economy? Geneva
Pap Risk Insur Issues Pract 32,2007, pp. 211-221.
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allow the compensation between the premiums paid by the persons ex-
posed to the risk and the sums necessary to pay the services promised by
the insurer. If this economic mechanism is therefore borne in mind, it is
possible to understand the central role that risk declarations have always
played in the formation of the contract but ultimately in the insurer’s
choice of whether or not to take on a given risk and this because errone-
ous assessments on the assumption of a risk not only affect, obviously, the
individual contract but also the mass of risks to which the flawed contract
accedes, precisely because of mutuality®.

2. Duty of disclosure

The duty of disclosure, as noted above, is certainly one of the most
important elements of the insurance contract and is present in every ju-
risdiction regardless of the classification of legal systems. The majority
of jurisdictions’ place a duty on the insured to provide the insurer with a
true and fair view of the risk when applying for cover from the insurers.
Rather, the differences between the various jurisdictions lie in the scope
of this duty and the remedies. The aspects on which the laws often differ
or offer different answers relate, for example, to whether the duty to in-
form is discharged by answering explicit questions honestly, or whether
there is a spontaneous duty to inform; whether the information relates
only to the nature of the risk or extends to the person of the insured (mor-
al hazard); what is the role of insurance intermediaries.

Although the discipline of the duty of disclosure historically arose
and developed as a duty of the insured, it is equally true that today it

6 The importance of risk statements, on the other hand, plays a key role throughout
the insurance industry, including in reinsurance. For more on this topic, refer to D. CEr-
N1, Duties and remedies in the Principles of International Commercial Contracts (PICC)
and the Principles of Reinsurance Contract Law (PRICL). Notes for a comparison, in Uni-
form Law Review, 2020, Vol 25, Issue 1, March 2020, pp. 21-44.

7 See among others J. ZHEN, Remedies for Breach of the Pre-Contract Duty of Dis-
closure in Chinese Insurance Law, in Connecticut Insurance Law Journal, Conn. Ins.
L.J., 2016-2; T. FALKANGER, H. J. Burt, L. BRAUTASET, Scandinavian Maritime Law, 3rd
ed., Universitetsforlaget, Oslo, 2011; H. THANASEGARAN, Good Faith in Insurance and
Takaful Contracts in Malaysia, Springer 2016, see in particular Chapter 2 Pre-contractual
Duty of Disclosure and Misrepresentation; M. vaN RossuM, The Duty of Disclosure: Ten-
dencies in French Law, Dutch Law and English Law; Criterions, Differences and Similar-
ities between the Legal Systems, M] 3 2000; for an overview of European countries see J.
Basepow, J. Birps, M. Crarcke, H. Cousy, H. Heiss, L.D. Loacker (edit) Principle of
European Insurance Contract Law (PEICL), 2nd Expanded Edition, 2016, Otto Schmidzt.
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refers more generally to the role of information in the formation of the
insurance contract. There are well-known studies aimed at demonstrating
how information can play a decisive role in the elimination of so-called
information asymmetries® and, therefore, ultimately become an instru-
ment capable of guaranteeing the information balance within the contrac-
tual synergies with the ultimate aim of reducing the transaction costs that
an “unwanted” contract entail’. In other words, by means of a conscious
use of information, the aim is to ensure that the contracting parties reach
the conclusion of the contract not only fully aware but above all fully
satisfied!®.

A historical excursus on the origins of this duty shows that the rele-
vance of reticence in the insurance'' contract was essentially based on the
very nature of the insurance contract, requiring, therefore, the protection
of the position of the insurer, considered “weak” as it is exposed to the
risk of deception committed against it by the reticence of the insured.
What matters is not the aleatory nature of the contract, but, on the con-
trary, its commutative nature'?, since aleatory implies that both contract-
ing parties are deprived of information as to the concrete subject matter
of the contract, and although aware of their situation of ignorance the
contracting parties decide to contract equally.

8 The topic of information asymmetry is explored among others by G.J. STIGLER,
The Economics of Information, in The Journal of Pol.Econ., 1961, pag. 213; G. AKERLOF,
The Market for Lemons.Quality Uncertainty and the Market Mechanism, 84 Quarterly-
Journal of Economics 1970, p. 489.

9 According to a survey of British consumers conducted by the Office of Fair Trad-
ing (OFT) and published in February 2011, consumers rarely read contracts in full before
entering into them. Thus the study shows that they are usually unaware of some clauses
they are agreeing to and, even when they are aware of them, they often end up making
errors of interpretation that ultimately result in mistakes or misrepresentations. OFT'1312
(February 2011): Consumer Contracts Market Study, available at http://www.oft.gov.uk/
shared_oft/market-studies/consumercontracts/oft1312.pdf, p 17.

10 See K. Kukoc, Information Disclosure in a Competitive Insurance Market - The
Government Role, The Geneva Papers on Risk and Insurance, 1998, 23, 87, pp. 224-246.

11 In the Italian legal system, for instance, the first rule was contained in article 429
of the 1882 Commercial Code. This article was considered one of the cornerstones of
the legal discipline of insurance in A. SALANDRA, Comm. Cod. Civ., sub artt. 1861- 1932,
Scialoja-Branca, p. 234.

12 See G. Scavri, Corrispettivita e alea nei contratti, Milano, 1960, which clarifies
the point. See also S. A SALAMA, Explanation of the Aleatory Aspect of the Insurance Con-
tract with Reference to Risk Theory. The Journal of Insurance Issues and Practices, 1979,
3(1), 61-76.
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Commutativity implies the opposite situation. The obligation im-
posed on the insured to provide the information necessary for the insurer
to assess the risk is a regulatory provision aimed at shifting the center
of gravity of the insurance contract from the pole of pure chance, as in
the case of a bet, to the pole of commutativity by assimilating the risk
to a (negative) asset that the insured transfers to the insurer. Originally,
if we consider the first rule codified in Italian law, the legal consequence
provided for by the article in question was therefore the nullity of the
contract, without the good or bad faith of the insured being relevant. The
omissive behaviour was closely linked to the figures of fraud and error
as vices affecting the formation of consent”. Article 429 of the Italian
Commercial Code, for example, imposed the sanction of nullity for any
false or erroneous statement or reticence on circumstances known to the
insured party, even if not affecting the claim event, but nevertheless such
that the insurer would not have concluded the contract or would have
concluded it under different conditions'.

The rule, on the basis of an imbalance between the parties, led to a dif-
ferent protection of the parties and provided the person who is normally
considered today to be the strong contractor in the insurance contract,
the insurer, with an important privilege: the nullity of the contract.

The doctrine has always seen two basic reasons for sanctioning reti-
cent declarations. The first can be identified in the desire to ensure a sit-
uation of equality between the parties as regards knowledge of the risk;
the second is based on the complexity of establishing malicious intent, on
the insured, where it exists. Therefore the insurer would have the right to
defend itself by having recourse to the exception of fraudulent intent®.

13 See G. VISINTINI, La reticenza nella formazione dei contratti, Padova 1972, 39.

14 G. B. Garvrus, The duty of utmost good faith: sviluppi della giurisprudenza an-
glosassone e breve analisi comparativa, Il dir. trasp., 1996, 393.

15 For a first reconstruction in this sense in the Italian legal system A. BALDASSE-
RONI, Delle assicurazioni marittime, Florence, 1801
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3. Comparative profiles: The Italian model

The Italian codification of 1942, which unified the two subjects of
Civil and Commercial law into a single legislative text, in regulating the
insurance contract, obviously incorporated the regulations of commercial
origin on reticent declarations in articles 1892-1893'. This was for the
obvious technical reason, already highlighted, whereby the two provi-
sions contain a protection for insurers, protected precisely because they
are considered to be more exposed, compared to other categories of con-
tracting parties, in relation to the principles of good faith and fairness.
Articles 1892 and 1893 of the Italian Civil Code contain the provision of
a sanction for breach of the duty to provide pre-contractual information
on the risk, the function of which is precisely to allow the insurer to know
and assess the risk that is the subject of the contract". This regulation is
based on the assumption that the information is in the possession of the
policyholder and if the policyholder does not provide the relevant infor-
mation correctly, it becomes difficult for the insurer to identify the risk.
Therefore, the insurer is at the mercy of the policyholder without which
it is unable to acquire the necessary and useful information to “calibrate”
its own performance according to the risk exposed and described by the
counterparty and to determine the proper premium. Moreover, the two
provisions convey two regimes of discipline and related sanctions on the
basis of the different subjective element (fraud or negligence) with which
such statements are made.

In particular, Article 1892 of the Italian Civil Code governs the in-
sured party’s obligation to provide truthful pre-contractual declarations
for the purpose of determining the real insured risk; the declarations of
the insured party therefore become fundamental, because only the pol-
icyholder is able to know the factual circumstances underlying the risk
assessment's. The provision therefore imposes on the policyholder an

16  Article 1892 of the Italian Civil Code: sanctions inaccurate statements and reti-
cence on the part of the contracting party “with malice or gross negligence” Article 1893
of the Civil Code: sanctions those “without malice or gross negligence”. For an overview
of Italian model see D. CERINT, Insurance Law in Italy, 2019, Wolters Kluers.

17 A. GAMBINO, voce Assicurazione, (contratto di assicurazione:profili genrali), Enc.
ginr. 1988, 1.

18 Infact, the cooperation of the policyholder is necessary to obtain the information
and for this reason the insurance contract was considered by the repealed code to be an
uberrimae bonae fidei contract, i.e. requiring the utmost good faith on the part of the
insured.
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obligation to provide information which, if breached by inaccurate or ret-
icent declarations made with malice or gross negligence, provides for the
sanction of cancellation of the contract and the related action is subject
to a time limit of three months, starting from the time when the insurer
became aware of the inaccuracy of the declaration or the reticence®.

The insured party is in fact burdened with a more stringent duty of
information than that imposed on policyholders in ordinary contract
negotiations®. The aforementioned articles provide for the different
hypotheses of inaccurate and reticent declarations by the insured in the
event of fraud or gross negligence on the part of the policyholder, with
the consequent cancellation of the contract, and in the event that, in the
absence of fraud or gross negligence, the insurer has the right to withdraw
from the contract.

The legal basis of the protection offered in this type of contract is
identified in the violation of pre-contractual good faith, as a breach of
the obligation to provide information, by that part of the doctrine which
disputes the framing of the protection of article 1892 of the Civil Code in

19 On the topic of incorrect declarations and misrepresentations in the insurance
contract in the Italian legal system, see among others V. SANG10VANNT, Dichiarazioni in-
esatte, reticenze e annullamento del contratto di assicurazione, in Assicurazioni, 2011, 2,
280 ss.; A. ANToNucct, Commento all’art. 1892 c.c., in Commentario breve al diritto delle
assicurazioni, a cura di G. VoLre PutzoLu, Padova, 2010, 29 ss.; M. BELLARDINI, Comz-
mento agli artt. 1892 e 1893 c.c., in Codice civile, a cura di P. Rescigno, II vol., 8a ed.,
Milano, 2010, 3617 ss.; V. FErRRARL, Commento agli artt. 1892 e 1893 c.c., in Codice civile
annotato con la dottrina e la giurisprudenza, a cura di G. PERLINGIERT, Napoli, 2010, IV
libro, IT tomo, 2245 ss.; S. N1rT1, Duty of disclosure nel contratto di assicurazione. Anal-
isi comparata tra sistema italiano e sistema inglese, in Dir. econ. assic., 2010, 527 ss.; R.
CALvO, Reticenze e assicurazione del sindaco d’istituto bancario, in Dir. econ. assic., 2010,
771 ss.; M. GAGLIARDY, I/ contratto di assicurazione — spunti di atipicita ed evoluzione del
tipo, Giappichelli, Torino, 2009, E ParoLA, Dichiarazioni false o reticenti dell’assicurato
e annullamento o recesso dal contratto di assicurazione, in Obbl. contr., 2008, 133 ss.; L.
BucrovaccHt, Dichiarazioni inesatte e reticenti: obblighi informativi dell’assicurato e cor-
rettezza dell’assicuratore in Resp. civ. prev., 2006, 659 ss.; C. CAVALIERE, Le dichiarazioni
inesatte e reticenti nel contratto di assicurazione: il quadro italiano (con radici inglesi), in
Contr. impr./Eur., 2004, 315 ss.; A. Cea, Questionario anamnestico, dichiarazioni inesatte
e reticenze dell’assicurato, in Nuova giur. civ. comm., 2002, 251 ss.; C. MENICHINO, Ret-
icenze ed informazioni precontrattuali nel contratto di assicurazione, in Contratti, 2001,
872 ss.; A. BOGLIONE, “Non disclosure” e “misrepresentation” in assicurazione e riassicu-
razione, in Dir. mar., 2000, 33 ss.; R. D1Es, Ancora in tema di annullamento o recesso dal
contratto di assicurazione per dichiarazioni inesatte o reticenze del contraente (artt. 1892 e
1893 c.c.), in Resp. civ. prev., 1998, 1540 ss.

20 A. BoGLioNE, Non-disclosure and misrepresentation in insurance and reinsur-
ance, cit., 33.
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the typical scheme of annulment?. According to these authors, the fact
that the insurer retains the right to premiums as provided for in the third
paragraph of article 1892 of the Civil Code would be contrary to the ret-
roactive effect of cancellation and therefore the discipline should be more
appropriately framed within the framework of termination for non-fulfil-
ment. In this way, there would also be a clear breach of the insured party’s
obligation to inform the other party of the circumstances indicated in
Article 1892 of the Civil Code and the breach of this obligation would
allow the insurer to challenge the contract®.

This discipline of reticence in the insurance contract is consistent with
the breach of a genuine duty of information which the law places on only
one party.

In fact, some criticism has been made of this thesis, since it has been ob-
served that «when the legislature used the term annulment in this provision
(Art. 1892 of the Civil Code) it did so with full awareness by contrasting it
with the term withdrawal which appears in Art. 1893 of the Civil Code»?.

The supporters of this second thesis observe that the discipline links
the invalidity of the contract to the presence of a defect of will on the
part of the insurer, misled as a result of inaccurate or reticent declara-
tions by the insured*. According to the content of these provisions, the
annulment, connected to the ascertainment of fraud or gross negligence
on the part of the insured, is a remedy based on a rule of invalidity and
not a reaction to the non-performance of an obligation. The attribution
to the insurer of the premiums collected is provided for, in their opinion,
by Article 1892 of the Civil Code to penalise, in a lump sum and legally
predetermined measure, the deliberate or grossly negligent breach of the
insured’s obligation to provide information and is not intended to restore
a contractual balance that has been altered®”. This is demonstrated by

21  G. Mancini, I/ recesso unilaterale e i rapporti di lavoro, 1, Milan, 1962, 96; A.
Fusaro, Ancora in tema di assicurazioni fideiussorie: questioni di interpretazione della
volonta contrattuale e di contratti sull’autonomia privata, Giust. civ., 1985, 1, 2849. Juris-
prudence has interpreted the content of article 1892 of the Civil Code as a real obligation
of information placed by the regulation on the insurer. In this sense, Court of Cassation,
15 April 1987, no. 3743 Arch. Civ., 1987, 986 and Tribunal of Bologna, 6 April 1983, Arch.
Crv., 1983, 875.

22 G. Mancint, I/ recesso unilaterale e i rapporti di lavoro, cit., p. 110

23 G. VISENTINI, La reticenza nella formazione dei contratti, Padova, 1972, p. 108., 83

24 Ibid; G. TraBUCCHI, Errore (dir. civ.), Nss. D. L., V1,.670.

25 F. Benatt1, Culpa in contrahendo, in Contratto e Impresa, 1987, 106
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the fact that the same protection of the insurer is not provided for by
the subsequent Article 1893 of the Italian Civil Code, i.e. which contem-
plates the hypothesis in which there is no malice or gross negligence in
the declaration and therefore the criterion of imputation of liability is not
considered. In fact, this rule governs inaccurate statements and reticence
without deliberate misconduct or gross negligence; the breach of the
duty to make such statements entails less serious legal consequences than
those envisaged by Article 1892 of the Civil Code: the insurer is given the
choice between the right to withdraw from the contract or to continue the
contractual relationship.

The doctrine, which identifies the basis of the preceding article in the
breach of a duty to inform, reaches the same result for this second case?.

This thesis, however, has received some criticism from other authors
according to whom the remedy provided by this article cannot be con-
sidered as a reaction against the violation of good faith in contrahendo® .
In fact, the protection provided by the article is not intended to sanction
the unfair behaviour of the insured, but to safeguard the position of the
insurer, who is granted the possibility of determining unilaterally the ter-
mination of the relationship®.

The system of protection would therefore be aimed at removing an
agreement irregularly concluded due to an error on the part of the insurer,
without any sanctioning intention; that is to say, it is designed to remedy
an imbalance between the corresponding performances that would not
have arisen if the insurer had been placed in a position at the pre-contrac-
tual stage to assess all the data precisely.

In order to be relevant under Art. 1892 of the Civil Code, the circum-
stance incorrectly declared or concealed must have influenced the assess-
ment of the risk; on the other hand, reticence about circumstances that the
insurer already knew is not considered relevant®.

It should be said that the Italian legal system does not apply the model
of the so-called guided declaration followed by other legal systems (i.e.
the French one), which would have the effect of limiting the extent of the

26 [Ibid; G. MaNCINT, I recesso unilaterale e i rapporti di lavoro, cit., 114

27  G. Grist, L’obbligo precontrattuale di informazione, Napoli, 1990, 260.

28 Ibid.

29 The Supreme Court has also expressed this view, ex multis Cassazione civile sez.
111, 15/09/2021, n.24907; Cassazione civile sez. I1I, 05/10/2018, n.24563; Cassazione civile
sez. 111, 19/12/2008, n.29894; Cassazione civile sez. ITI, 06/06/2014, n.12831.
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duty of declaration on the charge of the insured. In fact, the combined
application of Article 1892-3 CC builds a system where the insured has
to know what a prudent insurer would like to know about the risk and
consequently has to specify every element relevant for the evaluation of
the risk. This rule has in principle the aim of reducing the so-called im-
balance of knowledge between the parties, but everyone can understand
how many practical problems it creates, especially when applied to the
consumer who may not know which elements should be declared to the
insured at the time of the conclusion of the contract. As a consequence,
the national courts have tried to limit the extent of the duty of disclosure
by applying a reversal in the burden of the proof on the charge of the
insurer. They provide that when the prospective insured is required to
complete a questionnaire prepared by the insurer, it is the responsibility
of the insurer to prove that the elements not required in the questionnaire
are relevant for the evaluation of the risk and the non-disclosure by the
insured consequent to the insurance contract®. The latter approach is the
one adopted by the Georgian legislator in Article 808(2), which expressly
states that in the presence of questionnaires or, more generally, questions
posed by the insurer to the insured, these are to be considered material.

Both in Art. 1892 of the Civil Code - where fraud and gross negli-
gence are present - and in Art. 1893 of the Civil Code - where the conduct
is omissive but not fraudulent or grossly negligent - reticent conduct may
jeopardise the contractual balance agreed upon by the parties and alter the
terms of the contract.

The possibility of termination granted unilaterally to the insurer de-
notes an intention to privilege this party, regardless of the fault of the
other party, who remains protected by the ordinary remedies.

It should be noted that the special protection provided for the insurer
is at odds with today’s reality, where the imbalance between the parties
as considered in the commercial code of 1882 and the civil code of 1942
is no longer present; in the past, the weak position of the insurers was
protected compared to that of the insured. Insurers, as mentioned above,
were considered to be defenseless in respect of the statements made by the
insured, as they had no possibility of verifying the content and accuracy
of such information. Hence the greater protection granted to them exclu-
sively. In the present day, however, the role of the insurance company has

30 See D. CerIN, Insurance Law in Italy, cit.
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certainly changed to the extent that some have put forward the idea that
in reality the insurer is no longer the weak party in need of protection,
but stands in the contractual relationship as a strong party, so that even
Articles 1892 and 1893 of the Civil Code, issued to protect the insurance
company, appear to be “devoid of rational justification™'; the most im-
portant current need is to protect the insured, the true weak party. The
insurer’s duty to co-operate should replace the insured’s duty to inform
as provided for in articles 1892 and 1893 of the Civil Code®. If, from the
point of view of the protection of the insured intended as a consumer, and
therefore as a weak contracting party, this approach can be shared, it does
not seem appropriate to call into question the provisions of the code in
question.

The protection of the policyholder/consumer is certainly not foreign
to the Community legislator who, with various provisions, has conveyed
the so-called obligation of transparency which could take the form of
the duty, for the strong policyholder, to provide the counterparty with
information in the pre-contractual phase by means of the contractual text
and the annexes thereto®, so as to allow the insured party to have effec-
tive knowledge of the contractual regulations. While one cannot but agree
with the thrust and implementation of complete transparency on the part
of insurance companies, it should however be stressed that the ratio of
these provisions should not be confused with, or in any case assimilated
to, that of Articles 1892-1893 of the Italian Civil Code. In fact, the ratio-
nale of the provisions of the code is aimed at protecting the insurer, who
assesses the risk on the basis of the policyholder’s declarations and com-

31 M. BiN, Informazione e contratto di assicurazione, Riv. trim. dir. proc. civ., 1993,
732.

32 While this statement may be justified in general terms or in an overall assessment
of the contractual relationship, it cannot go so far as to “undermine” the purpose and
function of the articles in question. From this point of view, in fact, the position of the
insurer has not changed, the exact determination of the risk is still entrusted to the dec-
larations of the insured/contractor, there being no other way for the insurer to obtain or
even only verify what is represented to it by the insured, and this does not change either
in a model in which the criterion of voluntary information of the policyholder is adopted
or in a model in which the information that is relevant is only that which is the subject of
a specific request made by the insurer, as will be explained below.

33 C. MENICHINO, Reticenze ed informazioni precontrattuali nel contratto di assicu-
razione, cit., p. 879; G. ALPA, La trasparenza del contratto nei settori bancario, finanziario
e assicurativo, Giur. it., 1992, IV,411; DE Nova, Informazione e contratto:il regolamento
contrattuale, Riv. trim. dir. proc. civ., 1993, 705.
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mensures the premium to be paid to the insured party*; the provisions
on transparency and information to be provided to the insured party are
part of the general framework of consumer protection that has been de-
veloping for some time now, thanks above all to the action of the Euro-
pean Community, and their function is to guarantee and ensure a free and
informed choice on the part of the insured party.

The regulatory framework that imposes on the insurer a general duty
of contractual transparency can be identified either in the regulatory pro-
visions that implement the EU directives imposing an information obli-
gation on the client®; or more generally, as some authors have argued, by
applying to these parties the general principles of fairness and good faith
in negotiations set forth in Articles 1337 and 1338 of the Civil Code*.

On the basis of this approach, it follows that from the principle of
good faith laid down in Article 1337 of the Civil Code it is possible to
identify a duty of cooperation incumbent on the insurer, who must guide
the client by providing him with the correct frame of reference, in order
to «reduce the scope for indeterminacy of the circumstances in which he
has an interest»*.

It should be noted that, although the doctrine has emphasised the
need to protect the insured and the jurisprudence is moving in the same
direction, the exceptionality of the degree of protection and privilege
guaranteed to the insurer with respect to the common law is ineliminable
in the current legislation®. An equal regulation of contractual transparen-

34 In this sense, the underlying public policy rationale of the rules is clear in the
sense that they are also intended to ensure the solvency of the company which, through
the underlying actuarial calculation, procures the necessary reserves to meet its liabili-
ties.

35 D. Legislative Decree no. 175 of 17 March 1995 implementing Directive 92/49/
EEC on direct insurance other than life assurance; Legislative Decree no. 174 of 17 March
1995 implementing Directive 92/96/EEC on life assurance. Legislative Decree no. 174 of
17 March 1995 implementing Directive 92/96/EEC on life assurance. These provisions
provide a special discipline of the insurance contract, aimed at protecting the insured con-
sidered as a weak contractor. Again with a view to protecting the insured party, the actions
taken by the Supervisory Body (ISVAP) should also be considered, in particular Circular
474/D of 2003 and Circular 551/D of 2005 on adverse.

36 Infavor of the second solution, see G. VISENTINI, La reticenza nel contratto di as-
sicurazione, cit; see Court of Cassation 20 November 1990, no. 11206, Giur. it., 1990, 382.

37 Cass. 20 November 1990, no. 11206, Giust. civ. Mass. 1990, 11; and Giunr. it., 1991,
I, 1, 1029.

38 M. BN, Informazione e contratto di assicurazione, cit., p. 731
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cy in insurance matters would imply, in fact, that if on the one hand the
insured person has the duty to cooperate with the insurer in gathering
the information necessary to correctly assess the risk, on the other hand
the insurer must behave with equal loyalty and correctness in helping the
insured person to know all those circumstances which, if known, could
induce him/her not to enter into the contract, or to enter into it under
different conditions®. This is the reason why it has been effectively said
that in the general regulation of contracts the bases for the construction
of a meaningful obligation to inform the insurer about the contents of the
contract should be identified, in line with the trends in contractual infor-
mation and transparency®.

In this respect, an analysis of the insured’s position shows that he is a
rather special kind of consumer.

In fact, he shares the qualification of consumer since insurance is tra-
ditionally conveyed through standard contracts and, therefore, is part of
mass contracting. It differs from the latter in that the insured participates
in the actuarial technical process, which determines his inclusion in the
so-called mutuality circuit, typical of the insurance phenomenon.

It must be said that this need for a rebalancing of the contractual po-
sitions in the insurance relationship has been acknowledged and adopted
by the European legislator and obviously by the domestic legislator fol-
lowing the implementation of the so-called third generation Directives,
without forgetting all the discipline of the Supervisory Authority through
the issue of circulars whose specific rationes have been to regulate in detail
the contents of the contractual conditions as well as the pre-contractual
information set which aimed at “guaranteeing” the insured party, aware-
ness of the characteristics of the product he is about to subscribe to, as

39 Ibid.

40 Inthis sense, it cannot but be considered that the evolution of the insurance sector
and of the techniques for selling insurance products require greater control. However, it
cannot be ignored that the insurer’s duty to provide greater “transparency” and infor-
mation to the insured cannot be seen as a corresponding obligation with respect to the
insured’s duties under Articles 1892-1893, since the underlying rationale of the two disci-
plines is different. The protection provided by the civil code to the insurer is undoubtedly
of a public nature as it aims to guarantee the exact identification of the risk covered by the
contract and this inevitably has an impact on the technical reserves and, therefore, on the
financial stability of the company. The insured party’s right to be informed and put in a
position to know exactly what insurance product is being offered is certainly worthy of
protection but falls within the general duty of good faith.
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well as the limitations and, more generally, the rights and duties deriving
from the contract.

This European trend towards transparency as a means of protecting the
insured, which has already been underway for some years, is fully recog-
nized in the Insurance Code*. Through this instrument, in fact, the Italian
legislator has intended, with a view to delegation, to provide a reorganiza-
tion of the insurance regulations, and has provided for an entire Title (XIII)
on “Transparency of operations and protection of the insured”, aimed pre-
cisely at fully implementing the Community principles*.

The common opinion is that a discipline should be created that is as
equal as possible in the relations between the two parties, and in this sense
the need to be able to apply the law of contracts to the insurance contract
has been highlighted. In reality, the movement witnessed in the 20th cen-
tury cannot be summarized only in a progressive shift of information du-
ties from the insured (as it was in the 19th century) to the insurer. In fact,
we are dealing with information obligations that have different objects.
When reference is made to the duties of information incumbent on the
insured, reference is made to duties of information pertaining to the risk
and hence to the subject matter of the contract itself. When reference is
made to the information obligations incumbent on the insurer, reference
is made to information pertaining to the coverage of the risk. The shift of
attention from the first to the second subject is justified not only by the
general polarization of the discourse of jurists towards the obligations of
the entrepreneur addressing the market to obtain informed consent, but
also in the light of phenomena specific to the insurance market. Among
these phenomena, the widespread use of questionnaires prepared by in-
surers to elicit appropriate information from the insured is significant. As
long as the description of the risk remained a general obligation of the
insured, any omission of data could be considered, at least potentially,
relevant. The widespread use of questionnaires has changed this to some
extent, at least in the interpretation given to them by case law*.

On the other hand, the ever-increasing lexical and structural complex-
ity of contractual texts and the parallel phenomenon of their non-reading

41 Legislative Decree No 209 of 7 September 2005.

42 These rules should then be read in conjunction with the regulations issued by
ISVAP, with Regulation No. 40 of 2018 on insurance mediation.

43 On the value of the questionnaire as a direct or merely evidential element, see L.
VELLIsc1G, Comment on articles 810-811 in this commentary.
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by the adherent has placed the issue of information on the cover offered at
the center of attention. In a perfect world, the identification of insurance
cover would be a classic non-problem because insurance cover coincides
with the content of the insurance contract, as repeated by the endless
jurisprudence that has constantly rejected attempts to frame limits to in-
surance cover as clauses limiting liability, in the real world the identifica-
tion of insurance cover, or rather the identification of the risk transferred,
is often a very complicated matter.

Jurisprudence usually invokes the principle of good faith*, but in real-
ity it would be sufficient to refer to the consolidated rule of interpretatio
contra stipulatorem to overturn any ambiguity in the contractual text to the
disadvantage of the predisposer. Unless this rule is understood with regard
to the decoding of the contractual text by the average insured party and not
by the expert and also taking into account the context in which the con-
tractual text is inserted®. Both hermeneutical operations are, however, little
adopted by the jurisprudence and this complicates things considerably.

4. The English model: Essence of Uberrimae Fidei. Duty of
disclosure and Misrepresentation

There is no doubt that the duty of disclosure is a principle peculiar
to the insurance contract*, in fact under the principles of the law of con-
tract we do not find a general duty of disclosure and this is because of the
application of the principle of caveat emptor on the basis of which the
seller is not obliged to disclose all the defects of the goods to the buyer,
but the buyer is the one who has the obligation to inspect the goods he
intends to buy. The difference, it is argued, is that the insurance contract
is a contract qualified as a contract uberrimae fidei or in Anglo-Saxon
terminology utmost good faith. As a first approximation it can be stated
that this principle governs the entire genetic and executive phase of the
insurance contract.

The rule underlying the principle, and common to any contract or
branch of insurance law, is that the insured is obliged, at the time of the

44 See. A. MoNTI, Buona fede e assicurazione, Milan 2002

45 Ibid.

46 For a survey of the sources of the insurance contract see M. CLARCKE, The Law
of Insurance Contract, fourth ed. LLP 2002, 1 J. Birps, Modern Insurance Law, Sweet &
Maxwell 1997 1 {.; for a more detailed historical survey of the insurance contract see W.S.
HovrpsworTH, The early history of the contract of insurance, 17 Col. L.R. 85, 1917.
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proposal or before the contract is concluded, to disclose to the insurer all
material information that to some extent may affect the insurer’s appreci-
ation of the nature, limits and extent of the risk under the contract. Breach
of the duty to inform is sometimes referred to by the term concealment as
in early English insurance literature or as is the case in American case law
even today, but considering that in English law the duty to inform may be
breached even in the absence of deliberate misconduct or intent, the pres-
ent study will refer exclusively to the case of non-disclosure. Also in En-
gland it is inevitable to consider the duty of disclosure as part and parcel
of the more general duty of good faith. Historically, but also nowadays,
the duty of disclosure finds its rationale in the fact that the insurer has
the advantage of possessing the necessary information. The theorisation
of the duty of disclosure as an application of the more general principle
of uberrima fidei is due to Lord Mansfield and his opinion in Carter v
Bohem*. The importance of Mansfield’s statements lies in the recognition
that non-disclosure is relevant even where there is no fraudulent intent,
and consequently the application of the courts since Carter v Boehm has
led to the establishment of a particularly onerous burden on the insurer
whereby he has a duty, when preparing a proposal, to disclose all material
circumstances, This is based on the assumption that, at least at this stage
of the contract, the insurer depends on (and must rely on) the insured’s
representations in assessing and calculating both the risk and the premi-
um. Although it is generally agreed that the principle originated with

47  As is well known, Lord Mansfield stated in his judgment that «Insurance is a
contract of speculation. The special facts upon which the contingent chance is to be com-
puted lie most commonly in the knowledge of the insured only; the underwriter trusts
to his representation, and proceeds upon confidence that he does not keep back any cir-
cumstance in his knowledge to mislead the underwriter into a belief that the circumstance
does not exist. .... Although the suppression should happen through mistake, without any
fraudulent intention, yet still underwriter is deceived and the policy is void; because the
risque run is really different from the risque understood and intended to be run at the
time of the agreement ..... Good faith forbids either party, by concealing what he privately
knows to draw the other into a bargain from his ignorance of the fact, and his believing the
contrary». R.A. HassoN The doctrine of uberrima fides evaluation in Insurance law a crit-
ical evaluation, The Modern Law Review 1969, 32, 615-637, the Author, through a critical
reading of the Carter v Bohem judgment, shows that Lord Mansfield’s opinion was not in
the sense of attributing an absolute duty of disclosure to the insured, and that the insurer
is certainly not the passive party but must take steps to obtain the relevant information
he needs or which is relevant to him. In other words, the insured’s duty was to be limited
only to private information, i.e. that which only he knows.
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Lord Mansfield, some authors have pointed out that Lord Mansfield’s
words may have been interpreted more broadly, by merely extrapolat-
ing the concept from the general context in which it was said. In fact,
Lord Mansfield had in mind only that private information which only
the insurer can know. Section 17 of the Marine Insurance Act (UK) 1906
states that «A contract of marine insurance is a contract based on utmost
good faith, and if utmost good faith is not observed by either party,
the contract may be avoided by the other party». From the analysis of
the case law and the wording of sec. 17 of the MIA, it is clear that the
duty of disclosure was theorised from the outset as a bilateral duty and,
therefore, to be considered binding not only on the insured but also on
the insurer. However, if this is true as a theoretical statement of the prin-
ciple, case law analysis shows that in reality the duty of disclosure, as an
insurer’s obligation, was not particularly relevant, at least until Banque
Financier Delacite SA v. West Gate Insurance Co. Ltd. This precedent is
particularly relevant because the court at first instance had tried to im-
pose such a duty on the insurer, even awarding damages for the breach.
The Court of Appeal, while upholding the existence of such a duty on
the insurer, nevertheless held that the only remedy granted in the event
of a breach of the duty of disclosure was the cancellation of the contract.

The duty of disclosure* briefly described above, which for more than
200 years has been regulated on the basis of the principle of utmost good
faith and the related elaboration made by the jurisprudence, has been
questioned in the last decade as has its ability to guarantee the proper
formation of the contract. There have been many studies and proposals
for legislative reforms, especially in view of a certain discrepancy between

48 See R. A. HussoN, The Doctrine of Uberrima Fides in Insurance Law - A critical
evaluation, MLR 1969, 615; ]. LowryY P. RAWLINGS., Insurance law: Doctrine and Prin-
ciple, Hart. Publishing 2005, 79; S. ParK, The Duty of Disclosure in Insurance Contract
Law, Dartmouth Publ. Comp. Ltd., 1996; J. BirDs, & N. J. HirDS, Misrepresentation and
Non-Disclosure in Insurance Law. Identical Twins or Separate Issues? The Modern Law
Review, 1996 59(2), 285-296; A. A. TaRR « J.-A. Tarr, The Insured’s Non-Disclosure in
the Formation of Insurance Contracts: A Comparative Perspective, The International and
Comparative Law Quarterly, 50(3), 577-612. R. MERKIN, Marine Insurance Legislation,
3 ed., LLP, 2005; R. MERKIN & J. STEELE, [nsurance and the Law of Obligations, Oxford
University Press, 2013; R. MErkiN, O. GUrsEs, The Insurance Act 2015: Rebalancing the
Interests of Insurer and Assured. The Modern Law Review, 2015, 78(6), 1004-1027; Mc-
GEg, The Modern Law of Insurance, 4™ ed., LexisNexis, 2018; J. BIRDS, [nsurance Law in
the United Kingdom, 4% ed., Wolters Kluwer, 2018; MacGillivray on Insurance Law, 14™
ed., Sweet&Maxwell, 2018; Colinvaux’s Law of Insurance, Sweet& Maxwell, 12 2019.
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the rule codified and applied by the courts and what was happening in
industry practice®. In fact, the English insurers themselves have posed the
problem of the inadequacy of the discipline and have adopted rules and
practices that aim to better protect the policyholder-consumer, through
the publication of codes of practice, then taken as a model by the Law
Commission to propose a legislative amendment. The various proposals
have since become concrete and today the rules distinguish between in-
surance contracts with consumers and commercial contracts governed by
two different Acts: the Consumer Insurance (Disclosure and Representa-
tions) Act (CIDRA) 2012 and the Insurance Act 2015. The latter retains
certain provisions of the Marine Insurance Act 1906, codifies some of the
developments since 1906 and introduces new legal concepts. The key pro-
visions are the introduction of the new duty to provide fair representa-
tion, the introduction of warranty provisions and risk mitigation clauses,
and the provision of remedies granted to insurers in the event of fraud. In
addition, under the Insurance Act 2015, the concept of disclosure (just as
was the case in the rest of Europe as a result of the various directives) is
also viewed and regulated from the perspective of the transparency im-
posed on the insurer, who if it wishes to enter into a contract on differ-
ent terms and a clause is “disadvantageous” to the insured, the insurer
must comply with the transparency provisions and take sufficient steps to
bring the clause to the attention of the insured, as well as ensuring that the
clause is clear and unambiguous. But perhaps the most significant novelty
of the legislative changes lies in the distinction not only in concept but
also in law between insurance contracts concluded with consumers and
contracts concluded with professionals.

4.1 Consumer contract and duty of disclosure

The Insurance (Disclosure and Representation) Act 2012 (from now
on CIDRA) which came into force in April 2013 applies to consumer
insurance and aims to regulate the consequences if a consumer provides

49 See Law Reform Committee, Fifth Report, Conditions and Exceptions in Insur-
ance Policies Cmnd 62 (1957); Law Commission, Insurance Law: Non-Disclosure and
Breach of Warranty Cmnd 8064 (1980); J. BIrDS, Insurance Law Reform; The Consumer
Case for a Review of Insurance Law (London, NCC, 1997); Report of the Sub-Commit-
tee of the British Insurance Law Association, Insurance Contract Law Reform: Recom-
mendations to the Law Commission (London: Centre for Financial Regulation Studies
London Guildhall University 2002).
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incorrect information to his insurer®. Consumer Insurance contracts
are defined as insurance purchased by individuals for purposes wholly
or mainly unrelated to their trade, business or profession. At the same
time CIDRA applies to individual insurance contracts as well as to group
insurance even when the policyholder is, for example, the employer, as
the new law considers insured persons and beneficiaries as the intended
end users of the protection rules. The consumer definition deliberately
follows the general approach of European law, while the definition of
insurance is left to common law®!. According to doctrines, CIDRA has
contributed substantially to the concept of transparency in insurance
law in various ways®. There is no doubt that one of the most significant
changes has been the cancellation of the duty of the consumer to volun-
tarily provide information, as provided for in the Marine Insurance Act of
1906 and then interpreted by the Courts®. Therefore, today the insurer
when contracting with a consumer must ask appropriate questions and
the consumer must answer honestly and carefully. This does not imply
that the insured person is totally discharged, since the Act does in fact
lay down a general duty to behave honestly and carefully when giving
answers and to adopt a prudent attitude in order to avoid making false or
incorrect statements. The new principle also applies when a policy is var-
ied or renewed. In assessing the behavior of the policyholder or insured
who discloses the risk, an objective assessment is adopted, namely ref-

50 See]. Lowry & P. RAWLINGS, That wicked rule, that evil doctrine . ..”: Reforming
the Law on Disclosure in Insurance Contracts, in The Modern Law Review, 75(6), 2012,
1099-1122; P. JarrE, Reform of the Insurance Law of England and Wales-Separate Laws
for the Different Needs of Businesses and Consumers, Tul. L. Rev., 2012, 87, p. 1075 For
more on the reform of duty of disclosure in consumer contract see J.A. TARR, Disclosure
and concealment in consumer insurance contracts. Routledge-Cavendish, 2013; P. J. Ty-
LDESLEY, Consumer insurance law: disclosure, representations and the basis of the contract
clauses. Bloomsbury Professional, 2013; L. D. LOACKER, Informed Insurance Choice?:
The Insurer’s Pre-contractual Information Duties in General Consumer Insurance. Ed-
ward Elgar Publishing, 2015.

51 Inrelation to avoid a definition see Department of Trade and Industry v St Chris-
tophers’ Motorists Association [1974] Loyd’s Rep 17, 18 e Medical Defence Union v De-
partment of Trade [1980] Ch 82.

52 See K. Noussia, Transparency in the Insurance Contract Law of England,
in Transparency in Insurance Contract Law, pp. 573-590, Springer, Cham, 2019 (ed P.
Marano, K, Noussia). The author provides a detailed analysis of the duty of disclosure
reform in the English model.

53 Itshould be noted that this was the tendency in the English legal system and what
was done by the Financial Ombudsman Service (FOS).
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erence 1s made to the criterion of reasonable consumer behavior, while
also taking into account other circumstances such as the sales channel
and the type of insurance product.

The provision of a single duty to take reasonable care not to make
misrepresentations to the insurer laid down for consumers is in fact a
general trend in the insurance discipline as Section 14 of the Insurance
Act of 2015 demonstrates. Where the consumer makes misrepresenta-
tions anyway, the discipline distinguishes between three types of mis-
representation: reasonable, imprudent and deliberate or reckless. The
remedy for the insurer that if it had known the correct information, it
would not have concluded the contract or would have concluded it on
different terms is only available if the misrepresentations are deliberate
or reckless, i.e. if they are ‘qualifying misrepresentations’ as defined by
CIDRA. Conversely, no remedy is available if the consumer’s misrep-
resentation was reasonable. For the purpose of assessing the statement
as deliberate or imprudent, the burden of proof is on the insurer, who
must prove on the one hand the consumer’s intention to provide the
false or misleading statement, or the lack of diligence in not assessing
whether the information was correct, and on the other hand also the
awareness that the information was relevant to the insurer. The change
of perspective with respect to the previous rule, which was decidedly in
favour of the consumer assessed as a weak contractual party, is immedi-
ately evident. In order to “lighten” the burden of proof on the insurer,
CIDRA provides for two presumptions: the first that the consumer has
the knowledge of a reasonable consumer, the second that if the insurer
makes a clear statement, it is presumed that the matter is relevant. The
remedies are also graduated and if the misrepresentation is fraudulent
(1.e. made with intent or recklessly), the insurer may cancel the policy
and generally retain the premium. If the misrepresentation is merely im-
prudent, the insurer’s remedy depends on what it would have done had
adequate information been provided. If the insurer would have rejected
the risk altogether, it is possible to avoid the policy and reject any claim,
but the insurer would have to return the premium. If the insurer would
have issued the policy with different conditions, e.g. different limits or
exclusions, then those conditions apply from the outset. If, on the other
hand, the insurer would simply have concluded the contract anyway but
with a higher premium, then any compensation in the event of a claim
will be reduced proportionally to the premium surcharge that was not
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paid. Even if the new rules are summarised, it is easy enough to under-
stand the change they represent compared to the rules of the Marine In-
surance Act of 1906, which provided for a single remedy, in this case the
cancellation of the contract without any assessment of the type of mis-
representation or the impact it could have on the contract or rather on
the insurer’s assessment of the risk. Wanting to assess the impact of the
new regulation, it is pointed out that research conducted by the Char-
tered Insurance Institute and corroborated by discussions with the FOS
indicates that consumer disputes involving issues of misrepresentation
have become rarer. With a change that may appear trivial (replacing the
consumer’s obligation to voluntarily provide relevant facts with an ob-
ligation to take care not to make false statements), CIDRA has actually
significantly improved the consumer’s position in relation to the duty of
information and remedies for breach of this duty, promoting transpar-
ency while preserving the rights of the insured consumer *

4.2 Duty of disclosure in commercial contract

As already seen above in the Marine Insurance Act 1906, Section 17,
which is based, with some modifications, on Lord Mansfield’s judgment
in Carter v. Boehm, states that a contract of marine insurance is a contract
of utmost good faith and if either party fails to demonstrate good faith,
then the policy may be cancelled. This is followed by sections 18, 19 and
20 which deal respectively with the information that is due from the in-
sured, the information that is conveyed by the insured’s agent and the
consequences in case of misrepresentation by the insured. With regard to
the analysis of the legislative changes, it is noted that the section of the In-
surance Act 2015 repeals the concluding sentence of section 17 of the 1906
Act and with it all the common law rule that developed from it, but the
first sentence of the section “A contract of marine insurance is a contract
based on the utmost good faith” remained intact.

Thus, before and after the 2015 Act, maritime (and non-maritime) in-
surance contracts are contracts based on utmost good faith. The 2015 Act,
by renaming the pre-contractual duties as the duty of ‘proper presenta-
tion of risk’ and retaining the first sentence of Article 17 of MIA 1906,
clarified that the duty of utmost good faith in Article 17 of MIA 1906

54 K. Nouwussia, Transparency quoted p. 581
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is not limited to the duty of proper presentation of risk® . The choice
means that good faith remains as an interpretative criterion.

The Insurance Act 2015 repealed Sections 18-20 of the MIA 1906, but
retained and thus recodified some of the principles already established by
these sections. More specifically, the 2015 Act codified some of the com-
mon law principles developed since the enactment of MIA 1906 and also
made clarifications to certain issues such as ‘knowledge of the insurer’
and ‘knowledge of the insured’ in relation to the proper presentation of
risk. Important changes were introduced regarding the remedy for breach
of the pre-contractual fair presentation of risk.

4.3 Fair presentation under the Insurance Act 2015

The Insurance Act 2015%, section 21(2), repeals sections 18-20 of the
Marine Insurance Act 1906, removes the utmost good faith in the context
of the pre-contractual duties of the insured and replaces it with the con-
cept of “fair presentation” (section 3)”. In this regard it is noted that the

55 In fact, it was debated in the context of the MIA 1906 whether Article 17, i.e. the
duty of utmost good faith, was comprehensively illustrated by Articles 18-20 of the MIA
1906.

56 For more detailed analysis of the Insurance Act 2015 please see, B. Foar, Leveling
the Playing Field-The Modernisation of Insurance Law in the United Kingdom, Int’l. In-
House Counsel J., 2014;8 p.1; A. M. CostaBeL, The UK Insurance Act 2015: A Restate-
ment of Marine Insurance Law, Thomas L. Rev., 2015, 27 133; O. Gurses, and R. Merkin,
Insurance contracts after the Insurance Act 2015, Law Quarterly Review, 2016, 132, no.
3, 445-469; O. GURSES, AND R. MERKIN, Insurance contracts after the Insurance Act 2015,
Law Quarterly Review 2016,132, no. 3, pp. 445-469; M. CLARKE AND B. SOYER, The insur-
ance act 2015: A new regime for commercial and marine insurance law. Informa law from
Routledge, 2016.

57 There has already been the first judgement applying the new rule of fair rep-
resentation: Berkshire Assets (West London) Limited v AXA Insurance UK plc [2021]
EWHC 2689 (Comm) High Court of Justice Queen’s BenchDivision Commercial Court.
An interesting point of this case is that the judge concluded that the Act does not alter the
law on materiality as developed by the courts before the Act came into force. The judge
states that the materiality of a particular fact is a question of fact and is to be determined
by the circumstances of each case. Materiality is to be tested at the time of placement of
the insurance and not by reference to subsequent events. Facts raising doubts as to the risk
are sufficient to be material. It is not necessary for the facts to be shown, with hindsight,
to have actually affected the risk. The overall effect of the ‘prudent insurer’ test is that
whether there has been a fair presentation of the risk remains to be assessed principally
from the perspective of an insurer. A circumstance does not have to be decisive for the
hypothetical prudent insurer in determining whether to take the risk or on what terms;
it merely needs to constitute something a prudent insurer would take into account when
reaching a decision.
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concept of fair presentation is not new but already present, albeit in obiter
dicta, in case law precedents and regarded by the Law Commissions as a
more appropriate representation of the duty.

The duty requires the insured to disclose all relevant circumstances
that the insured knows or ought to know; failing that, to provide suf-
ficient information for a prudent insurer to understand that it needs to
make further enquiries; to provide such information in a reasonably clear
and accessible manner; and to ensure that any material statement of fact
is materially correct and that any material statement of expectation or
belief is made in good faith®® . While the picture does not appear to have
changed much, one aspect that is certainly relevant and which presents
itself as an innovation in the disclosure system is that the information
may be considered sufficient and, therefore, the obligation discharged if
the statements made “provide the insurer with sufficient information for
a prudent insurer to understand that it must make further enquiries in
order to disclose such relevant circumstances”. This provision shows the
change of perspective of the English legislator and the realization of the
fundamental role that knowledge (understood in the bilateral sense of in-
sured and insurer) plays in the regulation of the disclosure obligation.

In the event of a breach of the duty of fair presentation, the insurer
has various potential remedies as also provided in consumer contracts.
If the breach is characterized by willfulness or recklessness, the insurer
may cancel the contract completely; however, if the breach is not willful
or reckless, consideration must be given to what the insurer would have
done had the obligation not been breached.

Although on paper the range of remedies seems fairer and, above all,
aimed at maintaining the insurance contract where possible, it is equally
true that determining what the insurer’s behavior would have been in dif-
ferent circumstances is not easy to prove*’ .

In fact, the concept of materiality as enunciated by the courts, remains
also in the new regime and can be summarized as follows: the materiality
of a particular fact is a question of fact and must be determined by the

58 See on this point Insurance Act 2015 Explanatory Notes at legislation.gov.uk

59 The criterion of the prudent insurer is that of the previous legal regime. Reference
is made to the Marine Insurance Act 1906, s 18(2); and the Marine Insurance Act 1908, s
18(2). For further clarification, see State Insurance v McHale [1992] 2 NZLR 399 (CA).
See also Lambert v Co-operative Insurance Society Ltd [1975] 2 Lloyd’s Rep 485 at 487,
which held that the test of s 18(1) applies to all forms of insurance; and Mayne Nickless
Ltd v Pegler, supra at 29, at 239.
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circumstances of each case; materiality must be verified at the time of the
placement of the insurance and not by reference to subsequent events;
facts that raise doubts about the risk are sufficient to be material. It is not
necessary to prove, with hindsight, that the facts actually affected the risk;
the overall effect of the “prudent insurer” test is that the fair presentation
of the risk must be evaluated primarily from the perspective of the insur-
er; a circumstance need not be decisive for the hypothetical prudent in-
surer in determining whether to assume the risk or on what terms; it must
simply constitute a factor that a prudent insurer would take into account
in making a decision® .

4.4 Possibility of concluding the contract outside the framework
of the law

Under the Insurance Act 2015, parties should be free to contract
outside the provisions of the Act, as provided in section 16(2), subject
to the transparency safeguards in section 17 and that the policyholder is
informed of the disadvantages.

This prediction implies that the rules of the Insurance Act 2015 are
designed as a ‘default regime’ for commercial insurance. The predic-
tion is not surprising given that in English law, as in many other civil
law and common law jurisdictions, party autonomy is at the heart of
commercial law. In common law countries, however, there is more flex-
ibility, so much so that many changes have been precisely inspired by
market practice and this competitive advantage would have been nul-
lified by the introduction of mandatory rules. But there are also other
reasons: the first certainly technical, commercial risks often involve a
much greater variety of unusual risks than those covered by consumer
insurance, making the use of customised clauses to control risk essential
from a risk management perspective. The second is that in commercial
contracts the bargaining position of the parties is more balanced, which
makes the protection of the policyholder-insured less compelling. The
third is that even if one were to consider more knowledge on the part
of the insurers, it is well known that in the commercial sphere the in-

60 See Berkshire Assets (West London) Limited v AXA Insurance UK plc [2021]
EWHC 2689 (Comm)High Court of Justice Queen’s Bench Division Commercial Court.
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surance contract is almost always brokered by professionals who can
bargain on equal terms with insurers.

Corporate insurers, however, cannot exclude the Insurance Act sim-
ply by including a clause in a policy stating that the changes in the new
law do not apply. Instead, insurers will have to identify each individual
change that they do not intend to apply. They will therefore have to
highlight and specify each opt-out in the policy. In fact, 2 mandatory
provision is that any clause in an insurance contract whereby the in-
sured guarantees the truthfulness of all pre-contractual statements will
be removed.

5. The solutions proposed in the Principles of European
Insurance Contract Law (PEICL)

As is well known, the unification of the rules on insurance contracts
has always been considered necessary by a large part of the doctrine,
which, despite unsuccessful attempts and resistance, has never stopped
calling for it, as well as trying to make it operational. The same result has
been shared by the Group of Experts in insurance set by rhe EU Com-
mission in 2012, as it is well explained on the final report 2013. The same
path has been followed with reference to reinsurance where an equal need
for harmonized rules have been formulated by scholars and most of all by
practitioners®’.

If one looks for the concrete results of the work carried out by the
“Restatement of European Insurance Contract Law” group, it can be
found in the so called Principles of European Insurance Law (PEICL)

61 1In 2016, scholars from several EU and non-EU States began work on model or
optional law for reinsurance contracts: the ‘Principles of Reinsurance Contract Law’
(PRICL). Since then, the project has been jointly supported by legal practitioners, and
insurance and reinsurance companies. The basic goal of the working group has been to
elaborate a set of rules to be used globally as an optional law instrument for reinsurance
transactions. For a broader view on the goals and aims shared by the project group
see H. Hetss, From contract certainty to legal certainty for reinsurance transactions: the
Principles of Reinsurance Contract Law (PRICL)’, in Scandinavian Studies in Law, vol.
64, 2018, pp. 92-114, especially at § III. On the idea of optional laws and restatements
to be used in commercial contracts, see M. FONTAINE, Les principes pour les contracts
commerciaux internationaux élaborés par UNIDROIT, in Revue de droit international
et de droit comparé, 1991, p. 25 {f; M. ]. BONELL, An international restatement of con-
tract law. The UNIDROIT Principles of International Commercial Contracts, 111 ed.,
2005, p. 9 ff.
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containing the general rules of the insurance contract for all types of in-
surance, including indemnities and fixed sum insurance, should be seen
in this light. A first edition was drafted in 2009 and the second updated
in 2016.

Going straight to the heart of the discipline of the duty of disclosure,
the PEICL contemplates the need, in the context of the pre-contractual
phase of the insurance contract, for an obligation to act in a transparent
manner and to make the insurance relationship clear and comprehensi-
ble, both by imposing obligations on the insurers and by regulating the
information duties of the policyholder. From the point of view that is
of strict interest here, i.e. the duties of the policyholder, the obligation
is laid down for the applicant to provide the necessary information so
that the insurer can properly assess the risk and decide whether or not
to accept an application for insurance.

Article 2:101 of the PEICL introduces the information obligation
at the pre-contractual stage, for the applicant to inform the insurer of
the circumstances of which he is or should be aware, and which are the
subject of clear and precise questions posed by the insurer. Although
the obligation is expressly imposed on the applicant, it is in fact partial-
ly transferred to the insurer. Indeed, the PEICL limits the scope of the
information that the applicant is obliged to disclose to the information
that the insurer requests. In this respect, the drafters of the principles
noted that the different legal models could be grouped into two broad
categories: models with the imposition of a general duty of spontaneous
disclosure (e.g. Italy, Croatia, Austria) and others (e.g. France, Poland,
the Netherlands, Turkey) where the duty of information is instead con-
veyed by questionnaires prepared by the insurer. The PEICL have opt-
ed for the latter model as they believe that the questionnaire method is
more appropriate and efficient as it is usually easier for insurers than for
applicants to define what information is relevant to the risk. Further-
more, in more general terms, the drafters considered that the provision
of questionnaires improves the transparency of the insurer’s business
as the questions asked by the insurer reveal what information is need-
ed to assess the risk. Finally, it is worth mentioning that, similarly to
the insurer’s pre-contractual information duties, the PEICL also dis-
tinguishes between the applicant’s pre-contractual information duties
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in life and non-life insurance contracts, which correspond to each other
(see Article 17:201)%2.

6. The Georgian legislator’s choices

The comparison with the Italian and English models shows how
both, albeit in different ways, started from the imposition of a general
duty to disclose on the insured party in accordance with the principles
developed in the context of the lex mercatoria. The comparative analysis
shows that in the times that are closest to us, this construction of the
duty to disclose has been the subject of criticism and has posed a num-
ber of interpretative problems in practice, which can be summarized in
a single basic element: the need to offer greater protection to the subject
considered weak, i.e. the insured. In the English model, these problems
have led to a legislative reform with the main aim of making the matter
organic and systematic both by innovating, specifying, and limiting the
duty to inform borne by the insured and by identifying two distinct
disciplines for contracts with consumers and commercial contracts. The
rules of the Georgian law here commented seem to lay in the middle of
the models examined. In fact, the insurer is given the possibility of can-
celling the contract when the insured intentionally or even negligently
fails to disclose information relevant to the description of the risk to be
insured. However, the duty to inform is not imposed in a general and
absolute manner since it refers only to relevant information (material).
It has been seen that the identification of what is to be considered rele-
vant is not always easy from the point of view of both the insured and
the judges. And even in the light of the legislator’s intention to circum-
scribe the duty by indicating that the information that may influence
the insurer to insure or to insure under different conditions is relevant,

62 For more on the Principle; H. Heiss, The Common Frame of Reference of Insur-
ance Contract Law, in European Journal of Commercial Contract Law, 2009; D. CERINI,
Diritto del contratto di assicurazione e diritto europeo: i Principles of European Insurance
Contract Law (peicl), in Dir. economia assicur. (dal 2012 Dir. e Fiscalita’ assicur.) 2008; .
Basepow, Verso una disciplina enropea del contratto di assicurazione, ragioni, struttura
e metodo, in Danno e resp., 2006; M. CLARKE, H. HE1ss, Towards a European Insurance
Contract Law? Recent Developments in Brussels, in Journal of Business Law, 2006; D.
CEeRINI, Nuovo parere del Comitato economico e sociale enropeo (doc. Cese 1626/2004):
quale via per un contratto di assicurazione europeo?, in Dir. economia assicur. (dal 2012
Dir. e Fiscalita’ assicur, 2005.
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just as relevant will be the information provided in response to the in-
surer’s specific answers, the fact remains that in the event of disputes it
will be necessary to reconstruct the formation of the consent and nec-
essarily resort to the identification of the behavior of a prudent insurer,
or refer to market practices. This reconstruction, indeed, has shown its
limitations, at least in the English system. Another critical aspect re-
lates to what was mentioned in the introduction, regarding the choice
to regulate the insurance contract within the civil code, which does not
deal with the regulation of the insurance company and insurance in-
termediaries, which leads to the belief that a complete picture of the
effectiveness of the rules in question can only be had with the necessary
connection with the specific rules of the sector.

Furthermore, from the perspective of the consequences on the con-
tract when a material circumstance has been voluntarily concealed or
omitted (with or without fault), the rules provide for a single remedy
in the form of the voidance of the contract; therefore, there is no pro-
vision for a graduation of the sanction on the basis of the effect that the
omission had on the insurer’s choice to accept the risk. Presumably the
choice has been dictated by the circumstance that the articles in question
regulate only the effects of the failure to provide relevant information,
but the latter, although relevant, does not necessarily imply that the in-
surer would certainly not have entered into the contract, even in the face
of relevant information the insurer might still have wanted to conclude
the contract albeit under different conditions (a higher premium, a max-
imum cap, a higher deductible etc). Although it is presumed that the
insurer is allowed, by virtue of contractual autonomy, to maintain the
contract, the gap in the law puts the insured at a disadvantage.

In this regard, the provision of the fourth paragraph of Article 808,
according to which cancellation is not permitted where the insured is not
responsible for the erroneous or false information or where the insurer
knew of the information, is inadequate, since such a provision leaves it
to the courts to assess the subjective status of the policyholder-insured.

Lastly, the regulation should provide for a greater balance between
the positions of the policyholder-insured and the insurer. It is true that
the Georgian Civil Code embraces the notion of good faith®, and that

63 See the observations of K. IREMASHVILL, Transparency in the Insurance Contract
Law of Georgia, in Transparency in Insurance contract, quoted p. 377
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this notion serves as a general clause applicable in every area, thus also
for insurance contracts. But it is equally true, and comparative studies
prove it, that good faith alone is not enough to guarantee the protec-
tion of the insured and above all to reduce the information asymmetries
that connote the insurance market. It would be important to envisage,
in addition to the duty of disclosure on the part of the insured, which
serves to assess the risk, the duty of disclosure on the part of the insurer
in the latter case in order to make the policyholder-insured aware of the
contract he is about to enter into.
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Article 810 - Termination of insurance contracts
by reason of failure to communicate information

If the insured was required to respond to written queries about the
circumstances of a danger, the insurer may terminate the contract for the
failure to communicate the circumstances, which, though not inquired
about, were intentionally withheld by the policyholder.

Lyp1a VeELLISCIG

Summary: 1. Introduction. 2. Pre-contractual information duties
and risk assessment: an overview. 3. The duty of disclosure in
the UK. 4. The role of questionnaires in the French system. 5.
Remedies for the breach of disclosure obligations in the Italian
system. 6. Rules adopted by the PEICL. 7. Final remarks and some
suggestions.

1. Introduction

These Comments to the English translation' of the rules contained
in Book Three (Law of Obligations), Special Part, Chapter Twenty of
the Georgian Civil Code, devoted to insurance, provide the opportu-
nity to analyse the issue of the presentation of risk from a comparative
perspective. It should be noted that it is not possible to infer from the
black letter of these rules, and especially Arts. 810-811, how these rules
are integrated in the Georgian insurance and contract law, nor how they
have been interpreted in the case law. The purpose of these Comments
is therefore to provide a framework for a comparative analysis of the
topic, with the aim of highlighting the specific features of these Geor-
gian rules. As it is well known, translations make it possible to over-
come language barriers and understand the meaning of the norms?. At

1 This English version is available at the following link: http://www.matsne.gov.ge.

2 Comparative law has long dealt with the issues of legal translation. Among others,
see B. Pozzo, Harmonisation of European Contract Law and the Need of Creating a
Common Terminology, in European Review of Private Law, 2003, 6, at 754 and B. Pasa,
L. MoRrra (eds.), Translating the DCFR and Drafting the CESL. A Pragmatic Perspec-
tive, Munich, Sellier European Law Publishers, 2014 (also available at: http://ssrn.com/
abstract=2627546), in particular the following papers: B. Pozzo, The Myth of Equivalence
in Legal Translation, 29-46; M. Bajéi¢, Towards a Terminological Approach to Translating
European Contract Law, 125-146; E. IoriaTTI FERRARI, Found in Translation: National
Concepts and EU Legal Terminology, 223-246.
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the same time, they make it difficult to identify the corresponding legal
concepts’. Indeed, a quick glance at the provisions reveals some lexical
inconsistencies.

A first example concerns the term used to identify the remedy pro-
vided to the insurer in case of failure to disclose or misrepresentation.
Art. 810 expressly refers to termination, while Arts. 808 and 809 use
the term termination and repudiation. In the context of these rules, this
terminological choice seems to suggest that termination and repudiation
are deemed as equivalent®.

Another example concerns the use of the term insured or policyhold-
er. Art. 808 appears to impose on the insured the duty to present any
risks, while Art. 810 also mentions the policyholder’. When insured
and policyholder are not the same, the issue can be quite complex®.

Finally, Art. 810 expressly refers to the circumstances of a danger.
However, the term 7isk may be more suitable within the context of the
rule.

Since legal terminology entails precise legal effects, it is preferable to
limit these Comments to comparative considerations.

Against this background, the rule described in Art. 810 of the Geor-
gian Civil Code relates to the broad topic of the pre-contractual infor-
mation that the insured has to provide in the insurance proposal form
in order to fairly and accurately describe facts and circumstances related

3 Onlegal transplants in general, see M. GRAZIADEL, Legal Transplants and the Fron-
tiers of Legal Knowledge, in Theoretical Inquiries at Law, Vol. 10, Number 2, 2009, 693
ff. See also U MarreL, Efficiency in Legal Transplants: An Essay in Comparative Law and
Economics, in Int’l Rev. L. & Econ., 1994, Vol. 14, Issue 1, 3-19; M. Graz1aDpE1, Compar-
ative Law as the Study of Transplants and Receptions, in M. REIMANN, R. ZIMMERMANN
(eds.), The Oxford Handbook of Comparative Law, 2007, 441-473.

4 Inany case, it is not clear what kind of legal remedy is available to the insurer.

5 Art. 810 of the Georgian Civil Code, in the English translation, seems to use the
terms insured and policybolder as having the same meaning, thus identifying those who
seek insurance coverage.

6 For the purposes of this Comment, it is assumed that the policyholder is also the
insured. This terminological choice seems to be consistent with the terminology adopted
in Art. 808 of the Georgian Civil Code which appears to attribute this duty to the insured.
In this regard, it should be noted that the English Statutes apply the term assured or in-
sured, the French Civil Code the term assuré, and thus insured. The Italian Civil Code, on
the other hand, uses the term contraente, and therefore policyholder, and also the drafters
of the PEICL have opted to use the terms applicant and policyholder.
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to the risk to be underwritten’. More specifically, it concerns the rem-
edy available to the insurer in the event of non-disclosure or misrepre-
sentation®. The duty to provide information affecting the risk relates to
elements that may influence the insurer’s assessment of the risk being in-
sured’. These elements are the so-called “material facts or circumstanc-
es”, that insurers deem relevant to risks classification and their decision
whether to conclude the insurance contract, including the terms or con-
ditions of the same'°.

The description of the risk, which is largely based on statements
made by the insured, is a core element of insurance contract law. Both
the identification of the risk to be underwritten and the subject matter of
the insurance contract are strictly connected to the accurate presentation
to the insurer of all circumstances of the risk. This correlation is due to
the fact that certain characteristics of the risk could affect the probability
of occurrence of the loss and its extent. Hence the insurer must be able
to correctly identify the type of risk for underwriting purposes and to
calculate the correct premium to charge. Therefore, legal systems govern
cases of inaccurate statements by the insured at the time of entering into
an insurance contract.

All European countries impose specific disclosure duties when
it comes to insurance contracts'’. In the Georgian system, insurance

7 For a general overview, see K. IREMASHVILL, Transparency in the Insurance Con-
tract Law of Georgia, in P. MarANO, K. Noussia (eds.), Transparency in Insurance Con-
tract Law, Springer, 2019, at 379 ff.

8 According to the legal terminology in the English common law, the term disclosure
means the insured’s duty to volunteer information, while misrepresentation refers to the
insured’s duty to accurately answer the insurer’s questions. For further information on the
difference between these two terms, see J. LOWRY, Pre-contractual information duties: the
insured’s pre-contractual duty of disclosure - convergence across the jurisdictional divide, in
J. BurLinG, K. Lazarus (eds.), Research Handbook on International Insurance Law and
Regulation, Edward Elgar Publishing, Inc., 2011, at 56.

9 This duty of providing information related to the risk applies before the con-
clusion or the renewal of a contract. Accordingly, if circumstances change between the
proposal and the conclusion, the insured is required to communicate any changes to the
insurer.

10 Material facts are relevant facts such as to have an influence on the insurer’s under-
writing decision. For further details, see S. Nr1T1, sub Art. 808-809, in this Commentary.

11  See ]. Basepow, J. Birps, M.A. Crarkg, H. Cousy, H. Heiss, L.D. LoACKER
(eds.), Principles of European Insurance Contract Law (PEICL), 2™ ed., Otto Schmidst,
2016, sub art. 2:101, N1, at 106.
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contracts are regulated under Book Three (Law of Obligations), Special
Part, Chapter Twenty of its Civil Code and disclosure obligations are spe-
cifically established under Articles 808 ff. This group of rules sets out
the so-called obligation to communicate information, as well as the legal
consequences of its violation.

In particular, Art. 810 refers to the case where the insurer makes a
written query as to circumstances that may affect the assessment of the
risk and the policyholder has intentionally concealed certain elements of
the risk. Art. 810 establishes that the insurer may terminate the contract,
even if the withheld information relates to circumstances not expressly
included in a specific written question raised by the insurer.

2. Pre-contractual information duties and risk assessment: an
overview

To frame this rule within the context of the legal discipline governing
insurance contracts in general and pre-contractual statements in particu-
lar, it is necessary to address some peculiarities of the insurance activity
which, as is well known, is based on principles such as mutuality, risk
spreading and insurability of risks. According to these principles, the in-
surer makes technical and actuarial calculations in order to classify risks
and determine the relevant premium'.

In sum, the modern insurance technique is based on a complex eco-
nomic operation aimed at distributing the cost of the losses related to fu-
ture and uncertain events across members of the same pool. More broad-
ly, the insurer redistributes underwritten risks among the participants of
the risk pool, ensuring risk spreading (i.e., the mutualisation of risk). In
practice, a single risk is transferred to the insurer and then mutualised by
redistributing it among insureds belonging to the same class of expected
loss. The class is identified by the homogeneity of the underwritten risks

12 The literature on this topic is extensive. For an overview, see, for example, J. Low-
RY, P. RAWLINGS, R. MERKIN, Insurance law: doctrines and principles, 3 ed., Bloomsbury,
2011; J. Birps, Modern Insurance Law, 11™ ed., Sweet & Maxwell, 2019; K.S. ABraHAM,
D. Scuwarcz, Insurance Law and Regulation. Cases and Materials, 7 ed., Foundation
Press, 2020; T. BAKER, K.D. LoGUE, C. SAIMAN, Insurance Law and Policy. Cases and Ma-
terials, 5" ed., Wolters Kluwer, 2021. In Italian legal doctrine, see, e.g., G. VoLPE PuTtzo-
LU, Le assicurazioni. Produzione e distribuzione: problemi giuridici, Bologna, Il Mulino,
1992 e C.E. GIAMPAOLINO, Le assicurazioni. L'impresa - I contratti, Torino, Giappichelli,
2013.
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and the premium relies on probabilistic elements relating to all under-
written risks of the same type.

For this risk redistribution mechanism to be financially and techni-
cally successful, there must be a certain mass and homogeneity of un-
derwritten risks. The risk spreading activity is based on a probability
calculation, which determines how many times a risk will occur within
the members of the risk pool over a period of time. The greater the
number of exposure units, the more accurate the prediction about the
actual occurrence of the risk". This calculation allows the insurer to
predict quite accurately the cost of adverse events and to distribute the
loss in advance among individual members of the same pool, fixing the
premium. At the same time, however, the risks to be underwritten must
be homogeneous (i.e., having similar values). By grouping risks with
similar values, the insurer can identify the average value of losses and
determine the amount of the premium.

This complex mechanism, which depicts how the insurance activity
operates, is based on the insurer’s ability to accurately identify the risk
and, consequently, to make accurate predictions about the occurrence
of future events and the costs to bear. Therefore, the correct classifi-
cation of risk and setting of an adequate premium depends on the in-
surer’s ability to collect information related to facts and circumstances
pertaining such risk. If the information collected is accurate, the insurer
can decide whether and under which terms or conditions to conclude
the contract. However, since information regarding the characteristics
of the risk is within the knowledge of the prospective insured, the in-
surer’s risk assessment is largely based on information provided by the
former.

At the same time, given the difficulty for the insurer to verify the
information provided by the prospective insured and the impact of
non-disclosure and misrepresentation on the proper functioning of the

13 This is the so-called Bernoulli’s Law of Large Numbers according to which the
greater the number of observations made, the greater the probability that the future fre-
quency of a risk will be close to the frequency observed in the past for the same event. It
follows that it is possible to make a prediction of the future occurrence of insured risks
and thus determine the amount of the premium (J. BErnourLi, Ars Conjectandi, Basel,
1713). On the distinction between risk and uncertainty, see A.H. Willett, The Economic
Theory of Risk and Insurance, Columbia Studies, XIV, No. 2, 1901.
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insurance mechanism', legal systems correct this information asym-
metry by introducing a specific protection for insurers. Legal systems
belonging to the so-called Western Legal Tradition'® impose on the in-
sured a general duty to disclose material facts relating to the risk to be
underwritten and not to misrepresent circumstances that might influ-
ence an insurer’s judgement in determining whether and under which
terms to accept the risk. When relevant facts or circumstances are either
not disclosed or misrepresented by the insured, the insurer is entitled to
specific legal remedies, aimed at maintaining the stability of the insur-
ance activity and, ultimately, of the insurance market.

This approach is historically influenced by the origins of insurance
which, rooted in marine insurance, functioned to spread maritime risks
connected with long-distance seaborne trades. More specifically, giv-
en the impracticability of physically inspecting ships and cargo being
transported, as well as the lack of rapid means of communication, the
insurer calculated risk based on the statements provided by the insured.
Indeed, shipowners and merchants were in a better position to know
the characteristics of the risk to be underwritten than the insurer, and
insurance was only just developing as a professional practice®.

Nowadays, the insurance market has expanded beyond maritime
risks. Indeed, demand for mass risks coverage has increased and it is
increasingly common for the insured to be a consumer who adheres to
the insurance contract instead of negotiating it. The evolution of the
insurance market and the combined effect of all these factors have cast
a new light on the issue of information asymmetry between the insurer

14 Asymmetry of information between the insured and the insurer can give rise to
the so-called adverse selection. Generally, see: G.A. AKERLOF, The Market for “Lemons”.
Quality Uncertainty and the Market Mechanism, in Quart. Journ. of Econ., 1970, at 488
ff; C. WiLson, Adverse Selection, in The New Palgrave. A Dictionary of Economics, Pal-
grave Macmillan, 1987, at 32 ff; G. DionNE, N. DoHERTY, Adverse Selection in Insurance
Markets: A Selective Survey, in G. D1oNNE (ed.), Contributions to Insurance Economics,
Springer, Boston-Dordrecht-London, 1992, at 97 ff.

15 A. GamBaro, Western Legal Tradition, in P. NEwMAN (ed.), The New Palgrave
Dictionary of Economics and The Law, Palgrave Macmillan, 1998, at 686.

16 For an extensive analysis, see R. MERKIN, Marine Insurance: A Legal History, Vol.
I&II, Edward Elgar Publishing, 2021. See also EE. DE ROOVER, Early Examples of Marine
Insurance, in The Jouwrnal of Economic History, Vol. 5, Issue 2, 1945, 172-200; A. Donarr,
Trattato del diritto delle assicurazioni private, vol. I, Milano, Giuffre, 1952, at 53 ff.
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and the insured. On one side, insurers usually have detailed knowledge
of risks; on the other side, it has become clear that insureds are often
unaware of the relevant circumstances for proper risk identification".

Hence, insurers have adopted the practice of collecting information
through questionnaires (usually attached to the insurance proposal form)
that the insured must complete by answering each question fairly and
accurately. The purpose of the questionnaire is to identify the elements of
the risk to be underwritten so that the insurer may properly classify and
assess that risk, as well as determine the adequate premium.

However, the use of the questionnaire has raised the question wheth-
er answering questions posed by the insurer fulfils the insured’s duty to
accurately present the risk. The issue concerns material facts or circum-
stances known to the insured which are not included in the insurer’s ques-
tionnaire, as well as the legal relevance of failure to disclose such informa-
tion. This is the specific issue addressed by Art. 810.

Before analysing the Georgian approach, it seems appropriate to dis-
cuss the different disclosure models implemented by other legal systems
whereby the insured is required to provide relevant information to the
insurer before concluding the insurance contract. Specifically, this concise
comparative analysis will consider the experience of the English legal sys-
tem and the different approach to the same issue developed by the French
legal system. The Italian legal system will also be briefly mentioned, since
it has long been debated whether the failure to request information in
the questionnaire provided by the insurer releases the insured from its
obligation to inform the insurer of other known circumstances. Final-
ly, the analysis of the rules codified in the Principles of European Insur-
ance Contract Law (PEICL) will also be discussed, as these Principles are
based on extensive comparative studies.

3. The duty of disclosure in the UK

The English legal system has traditionally required the insured to vol-
untarily disclose, prior to the conclusion of the contract'®, all informa-

17 This change of perspective has also raised the complex issue of transparency in in-
surance contract law. For more, see S. N1TTIL, sub Art. 808-809, in this Commentary. See also
P. Marano, K. Noussia (eds.), Transparency in Insurance Contract Law, Springer, 2019.

18  See, e.g., J. Lowry, P. RAWLINGS, Insurance Law. Doctrine and Principles, 2™ ed.,
Hart Publishing, 2005, at 106; MacGillivray on Insurance Law, 14% ed., Sweet&Maxwell,
2018, 478-479.
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tion that may influence the insurer’s decision and of which the insured
was aware at the time of contract”. In this perspective, the duty of dis-
closure applied regardless of any enquiry made by the insurer, since the
entire burden of describing relevant facts and circumstances relating to
the risk to be underwritten fell on the insured.

This specific duty, which is peculiar to insurance contract law®, has
been codified by the Marine Insurance Act 1906?! (hereinafter the “1906
Act”)?. According to the wording of section 17, insurance was a con-
tract based upon the utmost good faith, the breach of which entitled the

19 For a comprehensive introduction to the topic, see, e.g.: S. PARK, The Duty of
Disclosure in Insurance Contract Law, Dartmouth Publ. Comp. Ltd., 1996; J. LowRy,
P. RAWLINGS, Insurance Law. Doctrine and Principles, cit.; R. MERKIN, Marine Insur-
ance Legislation, 3" ed., LLP, 2005; R. MERKIN, J. STEELE, [nsurance and the Law of
Obligations, Oxford University Press, 2013; McGeE, The Modern Law of Insurance,
41 ed., LexisNexis, 2018; J. BIrDS, Insurance Law in the United Kingdom, cit.; Mac-
Gillivray on Insurance Law, cit.; Colinvaux’s Law of Insurance, Sweet&Maxwell, 12t
2019.

20 See, e.g., J. Lowry, P. RAWLINGS, Insurance Law. Doctrine and Principles, cit.,
77-78.

21 The Statute (and thus the duty) applies to both marine and non-marine insur-
ance. See Lindenau v Desborough (1928) 8 B. & C. 586; Lambert v Co-operative In-
surance Society [1975] 2 Lloyd’s Rep 485; Pan Atlantic Insurance Co. Ltd. v Pine Top
Insurance Co Ltd [1994] 2 Lloyd’s Rep. 427 and Assicurazioni Generali Spa v Arab
Insurance Group [2003] Lloyd’s Rep IR 131.

22 The origins of the duty of disclosure can be traced back to the case of Carzer
v Boehm (1766) 3 Burr 1905 and the opinion of Lord Mansfield, who famously stated
that: “Insurance is a contract based upon speculation. The special facts, upon which
the contingent chance is to be computed, lie most commonly in the knowledge of the
insured only; the underwriter trusts to his representation and proceeds upon the con-
fidence that he does not keep back any circumstance in his knowledge, to mislead the
underwriter into a belief that the circumstance does not exist, and to induce him to es-
timate the risk as if it did not exist. Good faith forbids either party by concealing what
he privately knows, to draw the other into a bargain from his ignorance of that fact, and
his believing the contrary”. On this subject, see R. Hasson, The Doctrine of Uberrima
Fides in Insurance Law. A Critical Evaluation, (1969) 32 MLR 615; H.N. BENNETT,
Mapping the Doctrine of Utmost Good Faith in Insurance Law, [1999] LMCLQ 165;
T.J. ScHoENBAUM, Key divergences between English and American law of marine in-
surance: a comparative study, Cornell Maritime Press, 1999; J. LowryY, Pre-contractual
information duties: the insured’s pre-contractual duty of disclosure - convergence across
the jurisdictional divide, cit., at 57 ff.
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non-breaching party to avoid the contract”. The subsequent sections en-
forced the principle of good faith through two pre-contractual disclosure
duties of the insured. Namely, section 18 set out a duty of disclosure and
section 20 established a duty of not to misrepresent.

More precisely, section 18(1) required the disclosure of «every material
circumstance which is known to the assured, and the assured is deemed to
know every circumstance which, in the ordinary course of business, ought
to be known by him»*, before the contract was concluded. According
to section 18(2), «[e]very circumstance is material which would influence
the judgment of a prudent insurer in fixing the premium, or determining
whether he will take the risk».

The insured was required to disclose all information material to the
risk, and thus any facts or circumstances which could influence a prudent
insurer’s judgement® in deciding whether, and for what premium, to ac-
cept such risk?.

This interpretation of both the duty of disclosure and the notion of ma-
teriality of facts has also been supported by the Pan Atlantic decision®, in
which the court held that a circumstance was material if the prudent insurer
would regard it as such, regardless of whether its disclosure would have had
any influence on the decision to conclude the contract or its terms®. How-

23 Under the 1906 Act as originally enacted, section 17 reads: “A contract of marine
insurance is a contract based upon the utmost good faith, and, if the utmost good faith be
not observed by either party, the contract may be avoided by the other party”.

24 J. Birps, N.J. HirD, Misrepresentation and Non-disclosure in Insurance Law -
Identical Twins or Separate Issues, in Modern Law Review, 1996, at 285; M. CLARKE, Rescis-
sion: Inducements and Good Faith, in CLJ, 2004, at 286.

25 Consumers must thus disclose only material facts known to them. See, e.g., Joel v Law
Union and Crown Insurance [1908] 2 KB 863; Economides v Commercial Union Assurance Co
ple, [1997] 3 All ER 636, 647, Simon Brown LJ. On the topic of insured’s knowledge, see, e.g.,
J. Lowry, P. RAWLINGS, Insurance Law. Doctrine and Principles, cit., 93-99; J. BIrDS, Insurance
Law in the United Kingdom, cit., 2018, 80-82; MacGillivray on Insurance Law, cit., 472-475.

26 The reference is not to the assessment of a specific insurer. See, e.g., J. Lowry, P.
RAWLINGS, Insurance law. Doctrines and Principles, cit., at 82; MacGillivray on Insurance
Law, cit., at 490 ff.

27 See]. Lowry, Pre-contractual information duties: the insured’s pre-contractual duty
of disclosure - convergence across the jurisdictional divide, cit., at 63 and 67.

28  Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co [1995]1 AC 501, 528, Lord
Mustill.

29 According to this leading case, it is sufficient for the insurer that it would have
wanted to be aware of the fact or the circumstance in making the underwriting decision for
these facts and circumstances to be deemed as material. See, e.g., J. BIrRDs, Insurance Law
in the United Kingdom, cit., at 80. For more on this topic, see S. N11T1, sub Art. 808-809, in
this Commentary.
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ever, as if to mitigate the onus of this duty, the same court added a subjective
requirement (the so-called “inducement requirement”): the insurer’s right
to avoid the policy depended on its ability to prove that the facts affected its
decision as to acceptance of the risk, the premium, or the contract terms™®.
In other words, that the non-disclosure induced the insurer to enter into
that contract™.

In sum, the insured was obliged to disclose any information that was of
a certain relevance for the prudent insurer, regardless of any specific enqui-
ry*, and not to mislead the insurer by misrepresentation®. This meant that
it was not sufficient to fairly and accurately answer the insurer’s questions,
since the insured had to disclose all material facts and circumstances, even
those which were not specifically addressed by the insurer®.

According to the 1906 Act as originally enacted, the insurer was en-
titled to avoid the contract if the insured either failed to disclose material
facts or misrepresented them®. Hence, the contract was deemed as if it
had never been concluded, regardless of the insured’s state of mind or the
relevance of the breach. Furthermore, since the insurance contract was

30 See St Paul Fire & Marine Insurance Co (UK) Ltd v. McDonell Dowell Construc-
tors Ltd [1995] 2 Lloyd’s Rep. 116; Assicurazioni Generali SpA v Arab Insurance Group
[2003] 1 W.L.R. 577. In the latter case, the court concluded that the misrepresentation or
non-disclosure must have had a causal effect on the insurer’s consent to contract, even if
not exclusively. Proof of inducement is on the insurer. See also J. BIRDS, Insurance Law in
the United Kingdom, cit., at 80; MacGillivray on Insurance Law, cit., at 481 {f; J. Lowry,
Pre-contractual information duties: the insured’s pre-contractual duty of disclosure - con-
vergence across the jurisdictional divide, cit., at 66.

31 Even if not the sole reason, the non-disclosure was an effective cause of the in-
surer entering into the contract. In these terms J. BIrRDS, Insurance Law in the United
Kingdom, cit., at 80.

32 See Glicksman v. Lancashire & General Assurance Society [1927] AC 139 and
Schoolman v. Hall [1951] 1 Lloyd’s Rep. 139.

33 Regarding misrepresentation, section 20(1) provided that every material repre-
sentation made by the insured «must be true. If it be untrue the insurer may avoid the
contract». The following section 20(2) provided that a representation was material if it
«would influence the judgment of a prudent insurer in fixing the premium, or determin-
ing whether he will take the risk». Therefore, the insured had the duty not to mislead
the insurer by misrepresentation of facts or circumstances which were of relevance to a
prudent insurer.

34 See J. Birps, Insurance Law in the United Kingdom, cit., at 79. See also M.A.
CLARKE, Policies and Perceptions of Insurance Law in the Twenty-first Century, Oxford
University Press, 2005, at 112.

35 See the 1906 Act, section 20(6). On the use of the term avoidance or termination,
see MCGEE, The Modern Law of Insurance, cit., at 65.
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void from the beginning, the insurer had to return the premium (except
in case of fraud*) and could refuse to pay any past and future claim. The
insured, on the other hand, lost coverage and had to reimburse the insurer
for any claims already paid®.

Moreover, the contract was avoidable at the discretion of the insurer.
If the insured disputed the insurer’s decision, avoidance had to be con-
firmed by the court and the insurer had to meet the burden of proof*.

The remedy was very harsh for the insured. Indeed, it completely de-
prived the insured of insurance coverage, even in the case of insured’s mistake
or forgetfulness®. Considering also that a breach of duty is often revealed at
the time of a claim, the traditional English approach seemed inadequate for
the modern insurance market in which the insured could have poor knowl-
edge of how the contract is regulated by law and what facts and circumstanc-
es are material. This inadequacy was even more evident when, especially in
mass risks, it is the insurer who poses the questions since the insured may
believe that only facts and circumstances being asked for are relevant®.

36 In case of fraudulent disclosure or misrepresentation, the contract was avoidable and
the insurer could retain the premium. See the 1906 Act, section 84 (3)(a).

37  MacGillivray on Insurance Law, cit., at 484 ff.

38 MacGillivray on Insurance Law, cit., at 480 ff.

39  MacGillivray on Insurance Law, cit., at 475.

40 According to section 18(3), there were only four cases in which the insured was not
obliged to disclose material information. These were: circumstances that the insurer knew or
should know; circumstances which it was superfluous to disclose by reason of any express or
implied warranty; circumstances that decreased the risk; or circumstances in which the insurer
waived its right to information. As concerns circumstances the disclosure of which was waived
by the insurer (for more, see e.g. R. MERKIN, ]. STEELE, Insurance and the Law of Obligations,
cit., at 53), in the following cases it may be held that the insurer had released the insured from its
disclosure obligation: when the insured had provided information that should have reasonably
prompted the insurer to inquire further as to whether other material had been omitted; the insurer
had asked specific questions and declined to ask other related questions; the proposal form was
designed in such a way as to lead the insured to believe that only information directly solicited was
material; the insured gave partial answers and the insurer did not inquire further (see, e.g., M.A.
CLARKE, Policies and Perceptions of Insurance Law in the Twenty-first Century, cit., at 112-113;
J. Lowry, P. RawLINGS, Insurance Law. Doctrine and Principles, cit., 104-106; J. BIRDS, Insurance
Law in the United Kingdom, cit., at 79; MacGillivray on Insurance Law, cit., 518-521). In all these
scenarios, case law has progressively broadened the scope of the waiver of the right of information,
to protect the insured in situations where the insurer had behaved in such a way as to create a sit-
uation of ambiguity. Although the duty to disclose all material facts has traditionally constituted
the core of the English insurance law, the practice of providing questionnaires - combined with
the reaction by the courts and by the Financial Ombudsman Service to protect the insured - has
inevitably prompted insurers to take more rigorous measures in formulating the questions (see,
e.g., R. MERKIN, J. STEELE, Insurance and the Law of Obligations, cit., at 53; Colinvaux’s Law of
Insurance, cit., at 414).
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The English traditional system based on spontaneous disclosure
has been recently revised. One of the driving factors was precisely the
growing awareness that the insured (and especially when the insured is
also a consumer) does not possess the technical and legal knowledge to
understand how insurance activity operates or which facts or circum-
stances may be relevant for a prudent insurer.

The evolutionary process* has had two main legislative outcomes:
the Consumer Insurance (Disclosure and Representations) Act 2012
(hereinafter the “2012 Act”), with regard to consumer insurance con-
tracts, and the Insurance Act 2015 (hereinafter the “2015 Act”) as re-
gards to business insurance.

The 2012 Act applies when an individual enters into an insurance
contract «wholly or mainly for purposes unrelated to the individual’s
trade, business or profession»*2. The 2012 Act has significantly modified
the previous regulatory framework, including the extent of the insured’s
pre-contractual duties and the remedies available to the insurer®.

Specifically, for consumer insurance contracts, the 2012 Act has re-
placed the duties envisaged by the 1906 Act (i.e., to volunteer informa-
tion and accurately represent facts) with the single duty to take reason-
able care to avoid misrepresentation. According to the 2012 Act, section
2(2), a consumer has the pre-contractual duty only to take reasonable
care not to make misrepresentations to the insurer.

The new framework requires the insured to answer the insurer’s ques-
tions with reasonable care. The consumer is no longer required to dis-
close material facts; rather, the consumer has a duty not to misrepresent.

41 The model has been gradually redesigned. For an in-depth look at the step-by-
step process, sce R. MERkIN, O. GUrsEs, The Insurance Act 2015: Rebalancing the In-
terests of Insurer and Assured, in MLR, Vol. 78, Issue 6, 2015, 1004-1027; J. LowRry, P.
RawLiNGs, That wicked rule, that evil doctrine...’: Reforming the Law on Disclosure in
Insurance Contracts, in MLR, Vol. 75, Issue 6, 2012, 1099-1122; . BirDs, Insurance Law
in the United Kingdom, cit., 82-83; Colinvaunx’s Law of Insurance, cit., 325-327.

42 Ttapplies to contracts concluded or renewed after 6 April 2013.

43 For an in-depth analysis of the 2012 Act, see MacGillivray on Insurance Law,
cit., ch. 19. See also K. Noussia, Transparency in the Insurance Contract Law of En-
gland, in P. Marano, K. Noussia (eds.), Transparency in Insurance Contract Law, cit.,
at 579 ff.
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This means that the insured has a duty to answer questions fairly and
accurately* and the insurer can only rely on the information provided
following explicit questions®.

According to the 2012 Act, section 3(3), the standard of care required

is that of a “reasonable consumer”*

, and compliance with this bench-
mark must be measured «in the light of all relevant circumstances». To
offer guidance, section 3 provides some examples of circumstances that
must nevertheless be taken into account in determining whether a breach
of duty has occurred?, including the clarity and specificity of the insur-
er’s questions. Hence, how the insurer asks questions is relevant to the
determination of the breach of duty.

According to the 2012 Act, section 4(1)(2), an insurer has a remedy
against a consumer where there has been a “qualifying misrepresenta-
tion”* and the insurer proves that, had it not been for the misrepresenta-
tion, it would not have entered into the contract at all or would not have
agreed on the same terms. Therefore, the insurer invoking a remedy must

44 According to section 5(2)(b), there is no longer any mention of the so-called pru-
dent insurer. See, e.g., Colinvaux’s Law of Insurance, cit., at 332.

45 J. Lowry, P. RawriNes, That wicked rule, that evil doctrine...’: Reforming the
Law on Disclosure in Insurance Contracts, cit., at 1110.

46 It is to be presumed that the consumer has the knowledge of a reasonable con-
sumer but, according to the 2012 Act, section 3(4), if the insurer is, or ought to be, aware
of any particular characteristics or circumstances of the actual consumer, those are to be
taken into account. According to the 2012 Act, section 3(5), if the consumer makes a mis-
representation dishonestly there is always breach of the duty and such misrepresentation
is regarded as made without reasonable care.

47  Specifically, the following are mentioned: (a) the type of policy in question and
its target market; (b) any relevant explanatory material or publicity produced or autho-
rized by the insurer; (¢) how clear and how specific the insurer’s questions were; (d) on
renewal or variation, how clearly the insurer communicated the importance of answering
questions or the possible consequences of failure to answer; and (e) whether or not an
agent was acting for the consumer. In addition, account must be taken of any particular
characteristics or circumstances of the actual consumer that the insurer knows or ought
to know.

48 According to the 2012 Act, section 4(1)(2), the insurer has a remedy against a
consumer for a qualifying misrepresentation only if the consumer made the misrepresen-
tation in breach of the duty to take reasonable care not to make a misrepresentation and
the insurer shows that, but for the misrepresentation, it would not have entered into the
contract at all, or not on those specific terms.
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prove that it relied on the misrepresentation of the insured in its determi-
nation to contract®.

According to the new regime, a qualifying misrepresentation can be
either deliberate or reckless, and careless™®.

In case of deliberate or reckless misrepresentation®, Schedule 1 pro-
vides that the insurer may avoid the contract, reject any claim, and retain
the premium, except when such would be unfair to the consumer®.

In the case of careless misrepresentation, the insurer is entitled to
remedies proportionate to what it would have done had the insured not
breached®. In cases where the insurer would not have entered into the
contract at all, the insurer may avoid the contract and reject any claim,
but it must return the premium. However, if the misrepresentation only
affected the terms under which the contract would have been concluded,
the contract is treated as if it was entered on those terms from the begin-
ning. Hence, if the insurer would have concluded the contract at a higher
premium, the insurer may proportionately reduce the claims payout; if
the insurer would have entered into the contract on different terms, then
the insurer is entitled to rely upon the modified terms. Alternatively, the
insurer may terminate the contract. According to the 2012 Act, Schedule
1, para 9(7), if either party terminates the contract, the insurer must re-

49  See, e.g.,]. BIRDS, Insurance Law in the United Kingdom, cit., at 84; R. MERKIN,
J. STEELE, Insurance and the Law of Obligations, cit., at 54. See also the report provided
by A. Green, answering the questionnaire on disclosure duties for the World Congress
of International Insurance Law Association (AIDA) 2018 and available on the AIDA
website.

50 According to section 5(2), the misrepresentation is deliberate or reckless if the
consumer knew, or did not care, that it was untrue or misleading and knew, or did not
care, that the matter to which the misrepresentation related was relevant to the insurer.
According to section 5(3), the misrepresentation is careless if not made reasonably in ac-
cordance with section 2. For more on this topic, see, e.g., see Y. QUIANG HaN, Pre-con-
tractual Duties in the UK Insurance Law after 2015: Old (or New?) Wine in New Bottles?,
in'Y. Qianc Han, G. Pynr (eds.), Carter v Boehm and Pre-Contractual Duties in Insur-
ance Law. A Global Perspective after 250 Years, Hart Publishing, 2018, at 153 ff.

51 According to the 2012 Act, section 5(4), the insurer has to show that a misrepre-
sentation was deliberate or reckless. However, it is supported by two statutory presump-
tions under section 5(5): the consumer is presumed to have the knowledge of a reasonable
consumer and to know that something about which the insurer asked a clear and specific
question was relevant to the insurer.

52 2012 Act, Schedule 1, para 2.

53 2012 Act, Schedule 1, paras 3 ff.
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fund any premium paid for the terminated cover in respect of the balance
of the contract term®.

If the misrepresentation is reasonable, the insurer has no remedy®.

Making the insurer responsible for the risk description with inquiries
playing a primary role in the risk assessment process, implies a signifi-
cant shift from the duty to volunteer information to the duty to answer
questions. As such, under this new regulatory framework, queries by the
insurer are relevant, the consumer is required to answer the questions,
and the remedies are designed to better balance the parties’ positions. Any
other material fact that is known to the insured is irrelevant and is not
required to be disclosed.

The subsequent Insurance Act 2015 introduced changes to the law
applicable to non-consumer insurance contracts. That is, contracts that
do not fall within the definition and scope of the 2012 Act®™.

Formally, the 2015 Act amended the 1906 Act. Section 14 amended
1906 Act, section 17, which currently reads: «A contract of marine in-
surance is a contract based upon the utmost good faith»*”. Additionally,
section 21(2) repeals sections 18-20 of the 1906 Act, replacing the duty of
disclosure and the duty of not misrepresenting with the single duty of fair
presentation of the risk®.

Substantially, according to the 2015 Act, section 3, before entering
into an insurance contract, insureds are required to disclose every materi-
al circumstance which they know, or ought to know, that would influence
the insurer’s judgement in deciding whether to underwrite the risk and
on what terms®. In other words, the duty of fair presentation implies

54 For an in-depth analysis, see MacGillivray on Insurance Law, cit., at 577 {f; Col-
invanx’s Law of Insurance, cit., at 332 ff.

55  See, e.g., ]. BIRDS, Insurance Law in the United Kingdom, cit., at 84.

56 It applies to contracts concluded or renewed after 12 August 2016. See J. Lowry,
P. RawLINGS, ‘That wicked rule, that evil doctrine...’: Reforming the Law on Disclosure in
Insurance Contracts, cit., at 1121.

57 According to the Insurance Act 2015 Explanatory Notes, §116, “good faith will
remain an interpretative principle, with section 17 of the 1906 Act and the common law
continuing to provide that insurance contracts are contracts of good faith”.

58 For an in-depth analysis of the 2015 Act, see MacGillivray on Insurance Law,
cit., ch. 20.

59 According to section 3(5), it is reiterated that, in the absence of enquiry, it is not
required to the insured to disclose a circumstance if it diminishes the risk, the insurer
knows it, the insurer ought to know it, the insurer is presumed to know it, or it is some-
thing as to which the insurer waives information.
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that the insured is required to disclose not only all information, facts, and
circumstances which are both known to the insured and material to the
risk® but also any information that the insured ought to know, including
information that would have been revealed by a “reasonable search”.
However, the new Statute adds that the insured may give the insurer suffi-
cient information to put a prudent insurer on notice that it needs to make
further enquiries about potentially material circumstances.

Hence, the duty of fair presentation does not differ substantially
from the traditional duty of disclosure; they both require the insured
to disclose material facts or information. The innovative aspect of the
duty of fair presentation lies in its potential to mitigate the burden of the
broad disclosure requirement by requiring the insurer to probe further
when the information provided by the insured should have prompt-
ed the insurer to follow up with additional questions to reveal other
material circumstances. In such cases, even if the insured has failed to
disclose a material fact, the duty of fair presentation is deemed to be
met. Even in case of non-consumer contracts, when it comes to selecting
material facts, this adjustment leads to a shift of the burden from the
insured to the insurer®.

Such easing of the disclosure burden of the insured is accompanied
by a gradation of the remedies, which are proportionate to the breach of
the duty of fair representation, overcoming the previous regime under the
1906 Act whereby the insurer could avoid the contract in any event.

60 2015 Act, section 7 provides three examples of material circumstances: special or
unusual facts relating to the risk; any particular concerns which led the assured to seek
insurance cover for the risk; and anything which those concerned with the class of insur-
ance and field of activity in question would generally understand as being something that
should be dealt with in a fair presentation of risks of the type in question.

61 MacGillivray on Insurance Law, cit., at 596 ff; Colinvaux’s Law of Insurance,
cit., at 344 ff. What an insured knows or ought to know is defined by 2015 Act, section 4.

62 See Insurance Bill Explanatory note. The duty of fair representation, §14: “The
Bill updates and replaces the existing duty on non-consumer policyholders to disclose
risk information to insurers before entering into an insurance contract. It redefines its
boundaries under the banner of the “duty of fair presentation”, requiring policyholders
to undertake a reasonable search of information available to them, and defining what a
policyholder knows or ought to know. The Bill also requires insurers to play a more ac-
tive role, asking questions in some circumstances. Importantly, the Bill introduces a new
system of proportionate remedies where the duty has been breached. This replaces the
existing single remedy of avoidance of the contract, except where the policyholder has
breached the duty deliberately or recklessly”.
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Under section 8 and Schedule 1, if the breach is a “qualifying breach”®,
then avoidance remains available where the insurers can prove that the
qualifying breach was deliberate or reckless. In this case, the insurer is
entitled to avoid the contract, reject any claim and retain the premium®.

Similar to what is provided under the 2012 Act, the new framework
envisages a range of outcomes where the qualifying breach was neither
deliberate nor reckless (i.e., it was negligent or innocent).

If the insurer can prove it would not have concluded the contract had
a fair presentation of the risk been made, the insurer can still avoid the
contract and refuse any claim, but it must return the premium®. If the
insurer would have concluded the contract on different terms, then those
different terms will be held to apply, and the claim will be adjusted ac-
cordingly®. Finally, if the insurer would have entered into the contract
but charged a higher premium, the amount paid on a claim may be re-
duced proportionately®’.

In sum, the insured must make a fair presentation of the risk to the insur-
er before the contract is concluded. This may be done either by disclosing
every material circumstance which the insured knows or ought to know, or
by making a disclosure that gives the insurer sufficient information to put a
prudent insurer on notice of the need to make further enquiries®®.

With specific reference to the use of questionnaires in the proposal, it
seems that the description of the risk is still a general duty of the insured
and therefore any omission of information can be considered potential-
ly relevant with regard to the duty of fair presentation. As all material
circumstances should be disclosed to the insurer regardless of a specific

63 According to the 2015 Act, section 8(1), the insurer has a remedy against the in-
sured for a breach of the duty of fair presentation only if the insurer shows that, but for
the breach, it would not have entered into the insurance contract at all, or not on those
specific terms.

64 2015 Act, Schedule 1, para 2.

65 2015 Act, Schedule 1, para 4.

66 2015 Act, Schedule 1, paras 3-6.

67 J. BirDs, Insurance Law in the United Kingdom, 4" ed., Wolters Kluwer, 2018,
at 86.

68 According to section 3(3)(b), the disclosure must be made in a manner that would
be reasonably clear and accessible to a prudent insurer, making a correct representation
of facts, so that it would be easily understood by a prudent insurer. Then, according to
section 3(3)(c), material representations of fact must be substantially correct and material
representations of expectation or belief must be made in good faith.
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request by the insurer, the duty to make a fair presentation is not limited
by answering only those questions raised by the insurer. Hence, the fact
that specific questions have been asked for does not necessarily relieve the
insured from the duty to disclose any other material fact.

However, the insurer should pay particular attention to the wording
and the structure of the questionnaire, as this duty is mitigated by the fact
that disclosure of every material circumstance is not required where the
insured gives the insurer sufficient information to put a prudent insurer
on notice that it needs to make further enquiries for the purpose of reveal-
ing other material circumstances. Furthermore, the insured must not be
made to believe that the insurer is not interested in receiving information
about some fact or circumstances®.

4. The role of questionnaires in the French system

Also in the French legal system the presentation of risk was based
traditionally on the duty to disclose information at the insured’s initiative,
as the insured was required to provide a full description of any relevant
circumstance related to the risk to be underwritten”.

The previous version of Art. L113-27! of the French Insurance Code
stated that insureds were obliged to disclose accurately, before the con-
tract was concluded, all circumstances known to them which were rele-
vant for the insurer’s assessment of the risk to be underwritten’.

As in the English system, in the French system this approach has
been justified mainly because of the issues arising from the information
asymmetry between insurer and insured, given that the insured had better
knowledge of the characteristics related to the risk to be underwritten,
and thus of the circumstances that may affect the occurrences of the in-
sured event”. For this reason, insureds had the duty to provide an ac-

69 Section 3(5) of the 2015 Act reaffirms the waiver of information principle.

70 The so-called déclarations spontanée.

71 Art. L113-2 French Insurance Code (previous version): “Llassuré est obligé: [...];
2° De déclarer exactement lors de la conclusion du contrat routes les circonstances connues
de lui qui sont de nature a faire apprécier par Passureur les risques qu’il prend a sa charge”.

72 See, e.g., B. BEIGNIER, Droit des assurance, 2 éd., LGD]J, 2015, at 217 ff.

73 See J. KULLMANN, Le relations entre assureur et assure en droit frangais, in La
protection de la partie faible dans les relations contractuelles, Comparaisons franco-belges,
LGD]J, 1996, 349-388.
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curate description of the risk, regardless of any questions posed by the
insurer’®. Although questionnaires to collect relevant information were
often used in practice, the French Court of Cassation confirmed that the
questionnaire’s purpose was only to draw the insured’s attention to some
material facts and circumstances of the risk”™.

Ahead of other legal systems, France had to face criticisms for the fact
that, in modern insurance and specifically in mass risks insurance, the in-
sured was not always able to select which circumstances of the risk were
relevant for a correct assessment of the risk. Consequently, over the last
thirty years, the French model has changed its approach from a system
of spontaneous declarations to an opposite system based on the insured’s
duty to answer the insurer’s questions’.

Specifically, Art. 10 of Law No. 89-1014 of 31 December 1989 mod-
ified the rules related to description of the risk such that it is now the
insurer who has the duty to guide the insured in order to disclose any ma-
terial element relevant to the assessment of the risk””. Therefore, before
the conclusion of the contract, the insured must truthfully and accurately
answer questions raised by the insurer. As a result of this new system, the
insured’s failure to describe any fact or circumstance not mentioned in a
question is irrelevant’.

74 The roots of the insured’s precontractual informational duty lie in the principle of
good faith. For more, see See S. LEROY, Pre-contractual Duties under the French Insurance
Law, in Y. Qianc Han, G. PynT (eds.), Carter v Boehm and Pre-Contractual Duties in
Insurance Law. A Global Perspective after 250 Years, cit., at 230-233.

75 Court of Cassation, Civ., 1** Chamber, 3 December 1974, n° 73-12.610.

76 However, it should be noted that this system of spontaneous declaration contin-
ues to apply in marine insurance. See Art. L172-2 of the French Insurance Code.

77 The so-called declaration guidée. See, e.g., Y. LAMBERT-FAIVRE, L. LEVENEUR,
Droit des assurances, Dalloz, 14 éd, 2017, at 281.

78 For an overview on this topic, see H. GROUTEL, Le contrat d’assurance, 2 éd.
Dalloz, 1997, 77-87; H. GROUTEL, Droit des assurances, Dalloz, Mémento, 12 éd., 2011;
M. CHAGNY, L. PERDRIX, Droit des Assurances, 2 éd. LGD]J, 2013, 145-154; J. Bicor (dir.),
Traité de droit des assurances, t. 3, Le contrat d’assurance, 2 éd., LGD]J, 2014, 593-681; B.
BEIGNIER, Droit des assurances, cit., 215-270; Y. LAMBERT-FAIVRE, L. LEVENEUR, Droit des
assurances, cit., 277-302.
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Under the current version of Art. L113-2 of the French Insurance
Code”, at the time of the conclusion of the contract®, the insured must
truthfully and accurately answer questions raised by the insurer on cir-
cumstances that enable the insurer to assess the risks to be underwrit-
ten®'. Hence, the perimeter of the insured’s obligation is delimited by
the questions raised by the insurer®. The insured is not obliged to spon-
taneously provide statements on circumstances about which the insurer
has not asked questions®. The insured may still provide the insurer with
additional information, even if not required, in which case the insured is
obliged to give true information®.

Typically, the insurer provides the insured with a questionnaire and,
according to the so-called “closed questions” model®, the insured only
has the duty to truthfully and accurately answer precise questions. The
questionnaire allows the insured to describe the risk by following the
path outlined by the insurer. This means that, if a question is not asked,
any reticence or omission of information is considered irrelevant®.

It should be noted that Art. L113-2 of the French Insurance Code
does not appear to require the insurer to provide a written question-

79  Art. L113-2 French Insurance Code (current version): “L’assuré est obligé: [...];
2° De répondre exactement aux questions posées par l’assureur, notamment dans le formu-
laire de déclaration du risque par lequel Passureur Pinterroge lors de la conclusion du con-
trat, sur les circonstances qui sont de nature a faire apprécier par Passureur les risques qu’il
prend en charge”. An English translation of part of the French Insurance Code is available
on the website of the International Insurance Law Association at: http://www.aida.org.
uk/pdf/French%20Insurance%20Code%202004.pdf.

80 'This obligation of the insured to describe the risk by providing answers to the
insurer lasts until the formal conclusion of the contract, so that the insured, even after
answering the questions, is obliged to disclose to the insurer any new circumstances that
may aggravate the risk or give rise to new ones, since they may affect the assessment of
the risk. See, e.g., Court of Cassation, Civ., 2*¢ Chamber, 24 November 2011, n°® 10-27119.

81 It should be noted that, in the previous version, the reference was to material
circumstances known to the insured. In the current version, the reference is only to ma-
terial circumstances. On this point, see H. GROUTEL, Le contrat d’assurance, cit., 81-82; J.
KULLMANN, La declaration de risqué, in ]. Bicor (dir.), Traité de droit des assurances, cit.,
at 599 ff; Lamy Assurances, Wolters Kluwers, 2017, §299.

82 See M. CHAGNY, L. PERDRIX, Droit des Assurances, cit., at 147.

83  See, e.g., Court of Cassation, 3 July 2014, n° 13-1870, in RCA 2014.352, with
comment of Groutel. See also B. BEIGNIER, Droit des assurances, cit., at 229.

84 B. BEIGNIER, ibidem, at 222-223; see also, e.g., Court of Cassation, 4 February
2016, n° 15-13.850.

85 The questionnaire fermé.

86 See S. LEROY, Pre-contractual Duties under the French Insurance Law, cit., at 235.

197



naire¥”. However, if the insurer chooses to collect information by means
of a written questionnaire, then the questionnaire must contain precise
questions®. According to Art. 112-3(4) of the French Insurance Code,
where the insurer has asked questions in writing to the insured before
the conclusion of the contract, the insurer may not rely on the fact that a
general question has been answered imprecisely®. If a questionnaire in-
cludes unclear questions, the questionnaire is deemed to be incomplete
and the insurer cannot take advantage of the fact that a general question
was inaccurately answered”.

As regards proof, the insurer must prove that, had the insured cor-
rectly answered the questions®, the insurer would not have entered into
the contract at all or would have done so but under different terms®. The
reason lies in having influenced the identification of the risk and having
prevented the insurer from correctly assessing the same®.

Articles L113-8 and L113-9 govern the legal consequences of the
breach of the duty to accurately answer the insurer’s questions®. Specif-
ically, the French Insurance Code distinguishes between cases in which

the disclosure duty was breached with or without fault”.

87 On this point, opinions are divergent across case law and legal doctrine. For more,
see B. BEIGNIER, Droit des assurances, cit., at 220-221. It is easier for the insurer to satisfy the
burden of proof by providing a written questionnaire.

88 See, e.g., Court of Cassation, Civ., 2°¢ Chamber, 29 June 2017, n° 16-18.975.

89  See, e.g., Court of Cassation, Civ., 2* Chamber, 8 March 2018, n° 17-11767, in RGDA
2018.245, with the comment of Asselain.

90 For more, see B. BEIGNIER, Droit des assurances, cit., at 229-230.

91 It should be noted that a debate has developed in the French case law concerning the
so-called pre-drafted statements which are prepared by the insurer in order to express in writ-
ing data that the insured is supposed to have provided to the insurer as a result of questions.
These pre-drafted statements end with a standard formulation in which the insured signs a
statement that the information contained therein is accurate. For a detailed analysis of this top-
ic, see S. LErROY, Pre-contractual Duties under the French Insurance Law, cit., at 240-246. See
also B. BEIGNIER, Droit des assurances, cit., at 224-228; J. KULLMANN, La declaration de risqué,
cit., at 614 {f; Lamy Assurances, ct., §335; M.-O. BARBAUD, La prevue de la fausse declaration
d’assurance, in RCA, 2016, Etude 9.

92 On this point, see J. KULLMANN, La declaration de risqué, cit., at 609 ff.

93  Thus, their relevance is independent from the occurrence of a claim. See, e.g., Lamy
Assurances, cit., §309 and CA Metz, 1% civ., 11 June 2019, n° 18-00814.

94 The insurer may waive its right to remedies, either implicitly by unambiguous conduct
(see, e.g., Court of Cassation, Civ., 2*¢ chamber, 3 October 2019, n° 18-19916) or explicitly, for
example by including in the contract a so-called “incontestability clause” under which the insurer
waives in advance its right to remedies in case of inaccuracies if the breach of the duty to disclo-
sure is without fault. See, e.g., Y. LAMBERT-FAIVRE, L. LEVENEUR, Droit des assurances, cit., at 301.

95 See, e.g., M. CHAGNY, L. PERDRIX, Droit des Assurances, cit., 149-154 and Y. Lawm-
BERT-FAIVRE, L. LEVENEUR, Droit des assurances, cit., 290-298.
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According to Art. L113-8, the contract is null and void® when the
insured has intentionally omitted or misrepresented circumstances that
influenced the identification of the risk. Avoidance has retrospective ef-
fects: the insurer may reject any claims, demand repayment of the com-
pensation already made, retain collected premiums and obtain payment
of the premium due”.

The insurer must seize the court and prove the subjective element (i.e.,
the insured’s intent), as mere inaccuracy does not automatically consti-
tute proof of intentional failure to disclose or misrepresent®. The insurer
must also demonstrate that questions were posed and prove their accura-
cy. The judge will assess the existence of the subjective element and will
consider any ambiguity in relation to the formulation of the questions in
favor of the insured”.

Omissions and misrepresentation may be unintentional and in good
faith. In these cases, Art. L113-9 of the French Insurance Code provides sev-
eral remedies, further distinguishing between whether the mistake is revealed
before or after the claim. In any case, avoidance of the contract is excluded.

If the misrepresentation or omission is revealed prior to a claim, the
insurer may terminate (résilier) the contract ten days after notifying the
insured by registered letter. The insurer refunds the part of the premium
already paid for the remaining contract period. However, the insurer may
also offer to maintain the contract subject to the payment of an increased
amount of premium (which the insured may refuse). If the insured refuses
to pay the increased premium, the contract is terminated.

On the other hand, if the misrepresentation or omission is discovered
after a claim has occurred, the claims payout is reduced in relation to the
premium that the insured should have paid'®. The insurer may request
the contract be terminated!®'.

96 The remedy is nullité. For more on these topics, see S. LEROY, Pre-contractual Duties under
the French Insurance Law, cit., at 236 ff. and the report provided by J. Kullmann, answering the ques-
tionnaire on disclosure duties for the World Congress of International Insurance Law Association
(AIDA) 2018 and available on the AIDA website.

97 See B. BEIGNIER, Droit des assurances, cit., at 259 ff and Y. LAMBERT-FAIVRE, L. LEVENEUR,
Droit des assurances, cit., at 295.

98 Assuming good faith, according to Art. L2274 of the French Civil Code.

99 Y. LamBERT-FAIVRE, L. LEVENEUR, Droit des assurances, cit., at 292; Lamy Assurances,
cit., §398.

100  The so-called “régle proportionelle de prime”. It should be noted that this rule applies even
if the misrepresentation or omission had no influence on the occurrence of the claim, because the mis-
representation or the omission have had an influence on the insurer’s consent and it is the technical
balance that must be restored. See Y. LAMBERT-FAIVRE, L. LEVENEUR, Droit des assurances, cit., at 297.

101 Ibidem, at 298: the insurer may choose the résiliation.
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5. Remedies for the breach of disclosure obligations in the Italian
system

The Italian legal system addresses the issue of the presentation of risk
by regulating remedies. The Italian Civil Code contains two specific pro-
visions, Art. 1892 and Art. 1893, which govern the consequences in case
of breach of duty to provide pre-contractual information'®. These pro-
visions apply where the information provided by the insured'®, before
the conclusion of the contract and in relation to circumstances that are
material to the risk to be underwritten, is inaccurate or incomplete!®. The
Italian Civil Code distinguishes between cases where the insured has act-

102 On this topic, see D. CERINI, Insurance Law in Italy, 2" ed., Wolters Kluwer,
2019, ch. 10.

103 The rule literally refers to the policyholder. On the terminological choice ap-
plied in this Comment, see above §1 and footnote n. 6.

104 'The topic has been extensively investigated. In Italian legal doctrine, see, e.g.:
G. TepEscHI, “Misrepresentation” e “non disclosure” nel diritto assicurativo italiano, in
Riv. dir. civ., 1958, 1, 479 ff; G. VISINTINL, La reticenza nel contratto di assicurazione, in
Riv. dir. civ., 1971, 423-458; M. BIN, Informazione e contratto di assicurazione, in Riv.
trim. dir. proc. civ., 1993, 727-737; G.B. GaLLus, I/ duty of utmost good faith: sviluppi
della ginrisprudenza anglosassone e breve analisi comparativa, in Dir. trasp., 1996, 393;
R. D1Es, Ancora in tema di annullamento o recesso dal contratto di assicurazione per di-
chiarazioni inesatte o reticenze del contraente (artt. 1892 e 1893 c.c.), in Resp. civ. prev.,
1998, 6, 1540-1549; A. BOGLIONE, “Non disclosure” e “misrepresentation” in assicura-
zione e riassicurazione, in Il div. maritt., 2000, 1, 33-63; C. MENICHINO, Reticenze ed
informazioni precontrattuali nel contratto di assicurazione, in I Contratti, 2001, 10, 872-
881; A. Cea, Questionario anamnestico, dichiarazioni inesatte e reticenze dell’assicurato,
in Nuova ginr. civ. comm., 2002, at 251 {f; C. CAVALIERE, Le dichiarazioni inesatte e
reticenti nel contratto di assicurazione: il quadro italiano (con radici inglesi), in Con-
tr. impr. Europa, 2004, 1, 315-360; L. BuctoraccH1, Dichiarazioni inesatte e reticenti:
obblighi informativi dell’assicurato e correttezza dell’assicuratore, in Resp. civ. prev.,
2006, 659-676; E. PaAROLA, Dichiarazioni false o reticenti dell’assicurato e annullamento
o recesso del contratto di assicurazione, in Obblig. contr., 2008, at 133 ff; L. Bucio-
vaccHl, Disclosure dell’assicurato e cooperazione dell’assicuratore nella determinazione
dell’informazione rilevante, in Resp. civ. prev., 2009, 7-8, 1598-1615; F. CESERANT, Rap-
presentazione del rischio, asimmetria informativa ed uberrima fides: diritto italiano e
diritto inglese a confronto, in Diritto ed economia dell’assicurazione, 2009, 1, 151-229; S.
Nrrr1, Duty of disclosure nel contratto di assicurazione. Analisi comparata tra sistema
italiano e sistema inglese, in Diritto ed economia dell’assicurazione, 2010, 3, 527-603;
S. LaNDINI, Reticenze dell’assicurato e annullabilita del contratto, in Resp. civ. prev.,
2011, 3, 629-636; V. SANGIOVANNI, Dichiarazioni inesatte, reticenze e annullamento del
contratto di assicurazione, in Assicurazioni, 2011, 2, 275-298; V. Dt Lorenz1, Contratto
di assicurazione e dichiarazioni inesatte e reticenti sul rischio dell’assicurato, in Assicura-
ziont, 2014, 2, 195-219.
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ed with fraud or gross negligence (Art. 1892)'® and those where there is
no fraud or gross negligence (Art. 1893)!%.

In case of fraud or gross negligence, the insurer is entitled to seek in
court the remedy provided for by Art. 1892 of the Civil Code (that is
the annulment of the contract) when the insurer would not have con-
cluded the contract (at all or under the same terms) had it not been for
the insured’s inaccurate statements or omissions. Inaccurate or reticent
statements must be material in the sense of having affected the insurer’s
decision'?”. This means that, had the insurer been aware of the fact!'®®, the

105 Art. 1892 (Misrepresentations or fraudulent or grossly negligent failure to
disclose). 1. If the contracting party, fraudulently or through gross negligence, misrep-
resents or fails to disclose circumstances which, if known to the insurer, would have
caused him to withhold his consent to the contract, or to withhold his consent on the
same conditions, the insurer can annul the contract. 2. The insurer forfeits his right to
attack the contract if, within three months from the day on which he had knowledge
of the falsity of the representation or of failure to disclose, he fails to notify the con-
tracting party of his intention to attack the contract. 3. The insurer is entitled to the
premiums covering the period of insurance running at the time when he petitioned
for annulment of the contract, and in all cases to the premiums agreed upon the for
the first year. If the accident occurs before the expiration of the period indicated in
the preceding paragraph, the insurer is not bound to pay the amount of the insurance.
4. If the insurance concerns more than one person or thing, the contract is valid with
respect to such persons or such things as are not affected by the misrepresentation or
the failure to disclose.

This translation is provided in The Italian Civil Code, translated by M. Beltramo,
G.E. Longo, J.H. Merryman, Dobbs Ferry, N.Y., Oceana Publications, 1969.

106  Art. 1893 (False representation or withholding of information without fraud or
gross negligence). 1. If the contracting party has acted without fraud or gross negligence,
misrepresentations or failure to disclose are not grounds for annulment of the contract,
but the insurer can withdraw from the contract by means of a declaration to be made
to the insured within three months from the day on which the insurer had knowledge
of the falsity of the misrepresentation or of the failure to disclose. 2. If the accident oc-
curs before the insurer has knowledge of the falsity of the representation or of the failure
to disclose, or before he has notified the insured of his intention to withdraw from the
contract, the amount due by him is reduced in proportion to the difference between the
premium agreed upon and the premium which would have applied if the true situation
had been known.

This translation is provided in The [talian Civil Code, translated by M. Beltramo,
G.E. Longo, J.H. Merryman, Dobbs Ferry, N.Y., Oceana Publications, 1969.

107 The benchmark for assessing materiality is that of a prudent insurer.

108 This check is required even when the contract proposal is accompanied by a
questionnaire specifying that any information requested is to be deemed as material. See
infra footnote n. 116.
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insurer would not have concluded the contract at all or would have done
so but on different terms'®.

Hence, the insurer is entitled to request the annulment of the con-
tract only if it proves that, had it been aware of the circumstances, it
would have made a different decision concerning the contract. The in-
surer must also prove that the insured knew or should have known of
such circumstances and that either deliberately or with gross negligence

119 Based on these elements, the judge
tlll.

concealed them from the insurer
will decide on the insurer’s request for annulment of the contrac

According to Art. 1892 of the Civil Code, the insurer is entitled to
the premium covering the period of insurance in effect at the time of the
request for annulment and, in any case, to the premium agreed for the
first year. If the claim occurs before the expiry of that period, the insurer
is not obliged to pay any claim. The rationale behind this provision is
to penalize the insured who has made inaccurate or reticent statements,
and favour the insurer who has concluded the contract on terms not
consistent with the underwritten risk.

On the other hand, under Art. 1893 of the Civil Code, if the insured
has acted without fraud or gross negligence, inaccurate statements or
omissions entitles the insurer to unilaterally terminate the contract by
notifying the insured of such termination within three months from the
day on which the insurer became aware of the inaccuracy of the state-

109 Among others, see Court of Cassation, 17 December 2004, n. 23504; Court of
Cassation, 19 January 2001, n. 784; Court of Cassation, 12 May 1999, n. 4682.

110 If the insurer’s decision has not been affected, even in case of inaccuracy of the
statement or reticence, the contract cannot be annulled. See, e.g., Court of Cassation, 25
May 1994, n. 5115. For a quick overview of remedies in contract law in the Italian legal
system, see M.S. CeniNI, R.E. CERCHIA, Cases and Materials on Italian Private Law,
Milano, Giuffre, 2016, 84-93.

111 According to the case law, three conditions should be simultaneously verified:
the insured’s presentation of the risk is inaccurate or reticent; the misrepresentation or the
failure to disclose has been made with fraud or gross negligence; the reticence or inaccura-
cy has been decisive in the formation of the insurer’s consent to conclude the contract. For
some time now, case law has been consistent on this point. See, e.g., Court of Cassation,
1994, n. 5115 and Court of Cassation, 29 March 2006, n. 7245. See also, e.g., Court of
Cassation, 21 July 2006, n. 16769; Court of Cassation, 30 November 2011, n. 25582; Court
of Cassation, 31 July 2015, n. 16284; Court of Cassation, 5 October 2018, n.24563. In this
latter decision, the Italian Supreme Court reaffirmed that trial judges must consider, in
the overall assessment, the presence of the questionnaire and the insured’s behaviour in
completing the answers.
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ment or the reticence. If the claim occurs before the insurer becomes
aware of the inaccuracy of the statement or the reticence, or before the
term of notification expires, the amount shall be reduced in proportion
to the difference between the agreed premium and the premium that
would have been applied if the true circumstances had been known.

According to the discipline set out in the Civil Code!®?, the Italian
system has opted for the duty of spontaneous disclosure model. The in-
sured is required to make an accurate description of the risk, identifying
all the relevant facts and circumstances for assessing the risk. Therefore,
completing a questionnaire is not sufficient to fulfil the duty of disclo-
sure.

However, from the perspective of the law in action'”, the frame-
work becomes more complex. Since the insured may not be able to select
which elements of the risk are relevant, national courts have attempted
to ease the duty of disclosure by intervening on the burden of proof'*.
According to case law, if the insurer has raised specific questions about
the circumstances of the risk by means of a questionnaire, the insurer’s
failure to include certain aspects in the questions implies that such in-
formation is presumed to be irrelevant to the insurer’s decision and the
t'®. The insurer must prove
that facts and circumstances not included in the questions are material
to the assessment of the risk and that the reticence has affected the con-

insured cannot be held to have been reticen

112 Pursuant to Art. 1932 of the Civil Code, the discipline set out in Articles 1892
and 1893 of the Italian Civil Code is mandatory unless the modification is more favourable
to the insured. On this point, see B. Farsact, Spunti di riflessione sulla tutela codicistica
dell’assicurato-contraente debole, con particolare riferimento all’applicazione dell’art. 1932
c.c, in Ass., 2004, at 115. Art. 1932 (Mandatory rules) reads: “1. The provisions of Articles
1887, 1892, 1893, 1894, 1897, 1898, 1899, second paragraph, 1901, 1903, second paragraph,
1914, second paragraph, 1915, second paragraph, 1917, third and fourth paragraphs, and
1926 cannot be varied, except in ways which are more favorable to the insured. 2. The
corresponding provisions of the law are substituted for clauses which deviate in ways
which are less favorable to the insured”. This translation is provided in The Italian Civil
Code, translated by M. Beltramo, G.E. Longo, J.H. Merryman, Dobbs Ferry, N.Y., Ocea-
na Publications, 1969.

113 For a classic introduction to this topic, see R. PounD, Law in Books and Law in
Action, in Am. L. Rev., 1910, vol. 44, Issue 1, at 12.

114 For a brief overview on this topic, see D. CERINI, Insurance Law in Italy, cit.,
at 89.

115 See, e.g., Court of Cassation, 4 March 2003, n. 3165 and Court of Cassation, 24
November 2003, n. 17840.
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tract'’®. In other words, the questionnaire does not relieve the insured of
the duty to disclose, but it does allow for a reversal of the burden of proof
on the insurer as to the relevance of the omitted circumstances!".

Case law has also required the insurer to provide a clear picture of
circumstances it intends to know, so as to adequately reduce uncertainty
about material facts. Consequently, if the insurer formulates ambiguous
questions'®, any doubts as to the relevance of the material circumstances
should fall on the insurer'”. Therefore, questions included in a question-
naire should not be general, incomplete or poorly formulated'®. Thus,
the insured’s discretion on how to answer generic questions should be
circumscribed and ambiguities avoided'?'.

Despite the adjustments introduced by case law, the Italian system
remains rooted in the duty of spontaneous disclosure. A rule such as
that provided by the Georgian Civil Code would certainly be helpful in
preventing misunderstandings about the scope of the duty of disclosure,
since the issue about the relevance of non-disclosure of material circum-
stances not included in the questionnaire has not been completely settled.

116 It should be noted that, according to the prevailing case law, inclusion of some
circumstances in a questionnaire does not automatically make those circumstances mate-
rial to the representation of the risk, since it is necessary that those circumstances exercise
a concrete influence on the assessment of the risk. For this reason, the insurer must prove
that inaccurate or reticent statements are material, since the fact that such circumstances
are contained in the questionnaire is not sufficient to prove their relevance. See, e.g., Court
of Cassation, 4 April 1991, n. 3501; Court of Cassation, 12 October 1998, n. 10086; Court
of Cassation, 12 May 1999, n. 4682; Court of Cassation, 19 January 2001, n. 784. In its
decision of the 4" of August 2017, n. 19520, the Court of Cassation confirmed that the
inaccurate representation of the risk must have an influence on the insurer’s consent, but
not on the claim that occurred subsequently. See also Court of Cassation, 11 June 2010, n.
14069 and Court of Cassation, 31 July 2015, n. 16284.

117 See D. CeRIN, Insurance Law in Italy, cit., at 89.

118  On the topic of ambiguities in insurance contract language, see A. MonNT1, Buo-
na fede e assicurazione, Giuffre, Milano, 2002, at 20 ff.

119 See Court of Cassation, 20 November 1990, n. 11206. See, e.g., also Court of
Cassation, 5 October 2018, n. 24563. On this topic, see L. BucroraccHi, Disclosure
dell’assicurato e cooperazione dell’assicuratore nella determinazione dell’informazione ri-
levante, cit., 1598-1615.

120 Among judgements on merits, see, e.g., Trib. Torino, 17 giugno 1995; Trib. Cal-
tanissetta, 21 March 2016, n. 155. See also Trib. Torino, 17 May 2019, n. 2365, in which the
judge affirmed that intention and gross negligence, required by Article 1892 of the Italian
Civil Code, are not met where the insurer does not prepare an appropriate and specific
questionnaire to make the insureds aware of the consequences of their statements.

121  See again, e.g., Court of Cassation, 17 November 2018, n. 24563.
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6. Rules adopted by the PEICL

Although this brief overview on how some legal systems in Europe
deal with the issue of pre-contractual disclosures made by the insured is
not exhaustive, it helps to identify the two main models (i.e., the question-
naire model and spontaneous pre-contractual disclosure) used to present
risk'? It follows, then, that these two models may give rise to other vari-
ants, which contribute to the complexity of the European framework and
make it far from being harmonised'®. These more or less marked differ-
ences between national regulations contribute to erecting barriers within

t'?* and require insurers to adapt their products

the European single marke
to the legal requirements of national markets, with an overall increase in
costs'?.

Despite being based on contractual models designed through a pro-
cess that is technical and that makes them universal, insurance policies

are in any event negotiated on a national basis. Indeed, it is precisely this

122 For a broader overview, see, e.g., J. Basepow, J. Birps, M.A. CLaRKE, H.
Cousy, H. Heiss, L.D. LOACKER (eds.), Principles of European Insurance Contract Law
(PEICL), (PEICL 2016), 2" ed. (Otto Schmidt, 2016), at 106-108. For brief notes, see
M. OstrOWSKA, Transparency in the Insurance Contract Law: A Comparative Analy-
sis between the Principles of European Contract Law (PEICL) and Selected European
Legal Regimes, in P. Marano, K. Noussia (eds.), Transparency in Insurance Contract
Law, cit., 287-288.

123 See, e.g.,J. KULLMANN, La déclaration de risque, in J. Bigor (dir.), Traité de droit
des assurances,'T. 3, Le contrat d’assurance, 2¢ éd., LGD], 2014, at 596.

124  Although the UK is no longer part of the EU following Brexit, it seems appro-
priate to include the English model in these discussions, at least for the purpose of these
Comments. For a quick read on Brexit and insurance, see R. MERKIN, Brexit and insur-
ance, in Diritto del mercato assicurativo e finanziario, 2017, 217-228.

125 The European Commission set up an Expert Group on European Insurance
Contract Law in 2013, which presented the results of its work in 2014 (cfr. Final Re-
port of the Commission Expert Group on European Insurance Contract Law, 24 January
2014, at https://ec.europa.eu/info/sites/default/files/final_report_en.pdf). With regard to
pre-contractual duties of disclosure, the Expert Group highlighted that disclosure rules,
remedies and the use of questionnaires vary at the national level. This leads to increased
costs because insurance companies must adapt their products to national rules and to take
into account the evolution of case law at national level regarding the interpretation of
the duties (see the Report at 43-44). See also see H. Heiss, U. MONNICH, Pre-contractual
Duties in European Insurance Contract Law, in Y. QiaNnc Han, G. PynT (eds.), Carter
v Boehm and Pre-Contractual Duties in Insurance Law. A Global Perspective after 250
Years, cit., at 382.
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feature of the insurance market that suggests the need to harmonise insur-
ance contract regulations'?.

At the EU level, the work of the Restatement of European Insurance
Contract Law group - which published a proposal for a general frame-
work for insurance contracts as a model law, the so-called Principles of
European Insurance Contract Law (PEICL), first in 2009 and again in
2016' - should be framed in this context. These Principles have been
drafted as an Optional Instrument of European Insurance Contract Law,
codifying a set of rules that parties to an insurance contract could have
chosen to govern their contract'?®. Accompanied by Comments and
Notes and based on an extensive comparative analysis of several nation-
al insurance contract laws, these model rules represent the outcome of
research and studies of different contract rules, reflecting each time the
most appropriate solution in the light of the developments that insurance

law has experienced in the domestic legal systems'®.

126 It is well known that national regulation fragments the European market, pre-
venting the emergence of a single internal market. Since the 1970s, the process of edifica-
tion of the European insurance market focused on freedom of establishment and freedom
to provide services, on the establishment of the home country control principle, up to the
latest solvency regulation within the European Union. Indeed, a fragmented market in
which there is a lack of uniform rules on capital adequacy requirements, on supervisory
principles and policies, and on corporate governance gives rise to distortive effects. In this
regard see, in the Italian legal doctrine, A. CANDIAN, I/ diritto delle assicurazioni e la mi-
surazione dei rischi dell’impresa assicurativa: lesempio di Solvency II, in M. GRAZIADEI,
M. Ser10 (eds.), Regolare la complessita. Giornate di studio in onore di Antonio Gambaro.
Atti del 5° Congresso nazionale SIRD (Trapani, 24-25 gingno 2016), Torino, Giappichel-
li, 2018, 93-100. Among others, for a comprehensive picture on the European insurance
industry, see A. CAPPIELLO, European insurance industry. Regulation, Risk Management,
and Internal Control, Palgrave Macmillan, 2020.

127 J. Basepow, J. Birps, M.A. CLaRKE, H. Cousy, H. Hgrss, L.D. LOACKER (eds.),
Principles of European Insurance Contract Law (PEICL 2016), cit. For further informa-
tion about the research project, see specifically H. Heiss, Introduction, ibid.

128 Art. 1:102 PEICL (Optional Application) reads: “The PEICL shall apply when
the parties, notwithstanding any limitations of choice of law under private international
law, have agreed that their contract shall be governed by them. Subject to Article 1:103, the
PEICL shall apply as a whole and no exclusion of particular provisions shall be allowed”.
For further information, see H. Herss, The principles of European insurance contract law:
an optional instrument?, 2010 available at: http://www.europarl.europa.eu/document/ac-
tivities/cont/201004/20100430ATT73919/20100430ATT73919EN.pdf. last access 30 July
2021), at 7.

129 For further details, see H. Herss, M. CLARKE, M. LAKHAN, Europe: towards an
harmonised European insurance contract law - the PEICL, in J. BurLING, K. Lazarus
(eds.), Research Handbook on International Insurance Law and Regulation, cit., ch. 23.
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Specifically, rules governing the so-called “Applicant’s pre-contractu-
al duty” are contained in Articles 2:101-2:106'%°.

Art. 2:101(1) introduces a general rule requiring the insured®! to dis-
close circumstances material to the risk before the contract is conclud-
ed?, thereby transposing the common rule within all legal systems.
However, the rule considers the practice of insurers of using question-
naires to collect relevant information, adding that material circumstances
should be subject of questions raised by the insurer. Therefore, the duty
to provide information is limited to the duty to provide correct answers,
and 1s further limited to circumstances of which the insured is or ought
to be aware'®. Questions must be clear and precise and, according to Art.
1:203"%) the interpretation more favourable to the insured shall prevail if
a question is poorly worded'®.

The disclosure duty is therefore limited to statements made in re-
sponse to questions posed by the insurer about circumstances that the
insurer has requested, opting for the so-called “questionnaire model”.
The PEICL thus depart from the traditional model of voluntary pre-con-
tractual disclosure, which is based on the insured’s duty to disclose all the
circumstances which might be relevant to the insurer’s decision to enter
into the contract.

130 For a detailed analysis on the duty of disclosure in the PEICL, see H. Heiss, U.
MONNICH, Pre-contractual Duties in European Insurance Contract Law, cit., 381-410. See
also M. OSTROWSKA, Transparency in the Insurance Contract Law: A Comparative Anal-
ysis Between the Principles of European Insurance Contract Law (PEICL) and Selected
European Legal Regimes, in P. Marano, K. Noussia (eds.), Transparency in Insurance
Contract Law, cit., at 279-292.

131 The rule literally refers to the applicant. For more, see above §1 and footnote
n. 6.

132 Art. 2:101 PEICL, C2 at 104.

133 Art. 2:101 PEICL, C4 at 105.

134 The reference is generally made to any document or information. Art. 1:203
(Language and Interpretation of Documents) reads: “(1) All documents provided by the
insurer shall be plain and intelligible and in the language in which the contract is negoti-
ated. (2) When there is doubt about the meaning of the wording of any document or in-
formation provided by the insurer, the interpretation most favourable to the policyholder,
insured or beneficiary, as appropriate, shall prevail”.

135 Furthermore, according to Art. 2:103(a), the PEICL do not envisage remedies
when a question is unanswered or the answer is obviously incomplete or incorrect and
the insurer has concluded the contract without further investigations. In such a case, it is
deemed reasonable that the circumstances are not material with respect to the decision or
whether to conclude the contract at all or on which terms. On this point, see Art. 2:101
PEICL, C1 at 113.
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Art. 2:102 governs the legal consequences for failure to disclose infor-
mation when the insured provides incomplete or inaccurate answers and
the insurer concludes a contract which it either would not have entered
into at all or not on the same terms.

If the insured breaches the duty of disclosure with fault, the insurer
may either terminate the contract or propose a modification of its terms,
including the premium. In the latter case, the insured can accept the mod-
ified terms and thereby maintain the insurance contract, or can reject the
variation proposed. In case of rejection, the insurer may choose to termi-
nate the contract. According to Art. 2:102(3), if the insured breaches the
duty of disclosure without fault, the insurer has the right to terminate
the contract only if the knowledge of the circumstances to be disclosed
would have led to the contract not being concluded at all™®.

Under Art. 2:102(4), termination of the contract shall take effect one
month after the written notice has been received by the insured, while
variation shall take effect in accordance with the agreement of the par-
ties'”. Both termination and modification of the contract have prospec-
tive effects as these remedies relate to future claims'®.

In case of breach of duty of disclosure with negligence, further clari-
fication must be made. Art. 2:102(5) sets out that, when an element of the
undisclosed risk causes an insured event before termination or variation
takes effect, the insurer is released from any obligation if it would not
have concluded the contract at all had it known the true circumstanc-
es. However, compensation is proportionately reduced when the insurer
would have charged a higher premium. If the insurer would have con-
cluded the contract on different terms, the insurer’s obligation to perform
will be regulated by these modified terms'.

136 This implies that, where the insured is not at fault for the breach of duty, the
insurer is obliged to pay compensation even if the incorrect or incomplete disclosure of
material circumstances has caused the event. See Art. 2:102(5) PEICL, C6 at 110.

137 See Art. 2:102 PEICL, C2 and C4 at 109.

138 See Art. 2:102 PEICL, C2 and C3 at 109.

139 Art. 2:103 identifies other cases in which the insurer has no remedy for the
breach of duty of disclosure. The exceptions to the duty of disclosure are as follows: the
insured does not answer a question or the answer is obviously incomplete or incorrect and
the insurer has concluded the contract anyway; the insurer asks questions about facts or
circumstances which would not be material to a reasonable insurer’s decision to conclude
the contract at all or on the agreed terms; the insurer had allowed the insured to believe
that a certain circumstance did not have to be disclosed; lastly, information about which
the insurer was or should have been aware.
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Finally, in case of fraudulent breach, Art. 2:104 establishes that the
insurer is entitled to avoid the contract as an alternative to the remedies
provided for in Art. 2:102. Specifically, Art. 2:104 states that the insurer
is entitled to avoid the contract ab initio (depriving the insured of the
insurance coverage from the beginning and retaining the premium), if the
insurer proves that was induced to conclude the contract by the insured’s
fraudulent conduct. In such case, the remedy has retroactive effect.

The application of a gradation of remedies is consistent with the
choice made by those national legal systems that have recently reviewed
their regulations. This is also the approach that best reflects the changes
in the relationship between insurer and insured in the modern insurance
market. The combination of these articles governing the duty of disclo-
sure illustrates the intention of the drafters of the PEICL to attribute the
role in selecting material elements of the risk with clear, precise and un-
derstandable questions to insurers. This approach allows the insurer to
reach a proper decision about the risk to be underwritten and calculat-
ing the correct premium. Although the insured may disclose information
which has not been explicitly requested, there is no spontaneous disclo-
sure duty'*.

7. Final remarks and some suggestions

The analysis of the three different national systems and the PEICL’s
model rules reveals different ways of approaching the issue of the presen-
tation of the risk. In the English system, the duty to correctly represent
the risk is still imposed on the insured for business insurance contracts,
even though the duty is mitigated compared to the traditional approach,
while the consumer insured has only the duty to answer questions raised
by the insurer. In the French system, the questionnaire is essential to iden-
tify whether a fact or circumstance is material. Accordingly, the insurer
must draft the questionnaire as completely and accurately as possible, and
the insured must only answer the questions asked by the insurer. Finally,
in the Italian system, when the insurer asks questions, it is presumed that
anything not expressly requested by the insurer is not material. However,
if the insurer proves materiality, then the omission becomes relevant and

140 Insureds are not prohibited from disclosing additional relevant circumstances
about which the insurer has not made an enquiry. However, according to Art. 2:105 PEI-
CL, the insured is subject to the same sanctions as for the breach of the duty of disclosure
introduced by Art. 2:101.
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the insurer may unilaterally terminate the contract even where the failure
to disclose is made by the insured without fraud or fault. The PEICL have
adhered to the questionnaire model and the presentation of the risk relies
on queries posed by the insurer'*!

In addition to what is established in case of incorrect answers gov-
erned by Art. 809, Art. 810 of the Georgian Civil Code provides that,
where the description of facts or circumstances which might be relevant
to the insurer’s decision to conclude the contract is guided by a written
questionnaire, the insurer is entitled to terminate the contract where no
specific questions on relevant circumstances of the risk to be underwritten
have been raised and the insured has intentionally concealed these latter.

The legislator recognizes that there may be other circumstances
known to the insured that could have an actual influence on the insur-
er’s decision on whether to underwrite the risk, beyond those already
included in the questionnaire!*. In such circumstance, duty of sponta-
neous disclosure applies. If the insured intentionally fails to disclose such
additional circumstances to the insurer, the insured is in breach of its duty
of disclosure and the insurer may terminate the contract.

141 Itshould be noted that, in 2008, Germany extensively reformed the Insurance Con-
tract Act of 1908 (Versicherungsvertragsgesetz - VVG), by which the Georgian insurance con-
tract law has largely been influenced (see, e.g., K. IREMASHVILL, Transparency in the Insurance
Contract Law of Georgia, cit., at 375 ff. An English version of the VVG is available at: https://
www.gesetze-im-internet.de/englisch_vvg/. On the reform of 2008, see, e.g., S. Lanpini, 7/
nuovo codice del contratto di assicurazione tedesco. Primi orientamenti, in Danno resp., 2009,
at 1115 ff.). The new VVG 2008 has introduced a modified approach to disclosure duties.
According to sec. 19 para 1 VGG, the pohcyholder shall disclose to the insurer all circum-
stances which are material to the insurer’s decision to conclude the contract with the agreed
content and which the insurer has requested in writing, before the contract is concluded. If the
policyholder breaches the duty not to misrepresent, the VVG 2008 introduces a gradation of
remedies, according to sections 19, paras 3-5, 21 and 22 (for a detailed analysis of disclosure
duties in German insurance contract law, see M. WanDT, K. BORK, Pre-contractual Duties
under the German Insurance Law, in Y. Qianc Han, G. Py~ (eds.), Carter v Boehm and
Pre-Contractual Duties in Insurance Law. A Global Perspective after 250 Years, cit., 261-292).

142 Under the provisions of Art. 808(2) (which reads: «[a]ny circumstance, about
which the insurer clearly and unequivocally inquires of the insured, shall also be deemed
as material»), there is a presumption of materiality with respect to the circumstances spe-
cifically asked for by the insurer. This presumption of materiality should imply that the
insurer is exempted from proving that such circumstance has effectively been decisive for
the insurer’s consent. In this way, the Georgian legislator seems to overcome some of the
problems of interpretation that, for example, have arisen in the Italian legal system, where
the trial judge has to decide, on a case-by-case basis, whether the inclusion in the question-
naire of a question relating to a particular circumstance makes that circumstance relevant to
the representation of risk (see above §5).
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By regulating those cases in which the insured voluntarily conceals rel-
evant information from the insurer, this statutory choice enables to avoid
situations of uncertainty that may also compromise the proper function-
ing of the insurance activity. Therefore, the insured must be aware of both
the information and its materiality.

This rule is worthy of analysis because it attributes legal relevancy to
the cases in which the insured deliberately conceals facts or circumstances
that she or he knows to be material to the insurer’s decision to enter into
the contract, regardless of the questions raised by the insurer.

From a comparative perspective, this rule would not apply under the
French system, since the insured only has the duty to truthfully and ac-
curately answer precise questions. In the English system, according to the
2015 Act with reference to business contracts, the fact that specific ques-
tions have been asked for does not necessarily relieve the insured from
the duty to disclose any other material fact. But the insurer is entitled to
remedies in case of the insured’s failure to disclose also where the breach
of the duty is negligent or innocent'®.

The Georgian legislator therefore recognizes the importance of the
failure to disclose additional material circumstances about which the in-
surer has not prepared written queries and it makes legally relevant the
case where the insured intentionally interferes with the correct represen-
tation of the risk with the intent to deceive the insurer.

The rule does not govern further aspects which would have made this
“duty to communicate information” a more complete and self-standing
discipline. The burden of proof is not regulated, even if it is possible to
assume that it rests on the insurer. It is also not mentioned what happens
if the insured disputes the insurer’s decision, although it is possible that a
court has to accept or reject the termination’s effectiveness. Furthermore,
as already mentioned, the rule does not govern the effects of termination.
This implies a coordination between these insurance contract rules and
the general concepts of Georgian contract law, also considering the con-
tribution of each formant'*.

143 «[F]or business insurance there will remain a remedy for an innocent non-disclo-
sure or misrepresentation»: J. BIRDs, Modern Insurance Law, cit., 86.

144 See R. Sacco, Legal Formants. A Dynamic Approach to Comparative Law (In-
stallment I of I1),in Am J. Comp. L., vol. 39, Issue 1, 1991, 1-34; R. Sacco, Legal Formants.
A Dynamic Approach to Comparative Law (Installment 11 of 11), in Am J. Comp. L., Vol.
39, Issue 2, 343-402. For a general overview of the Georgian insurance contract law, see K.
IREMASHVILL, Transparency in the Insurance Contract Law of Georgia, cit., at 375 ff.
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Article 811 - Period for termination of contracts
by reason of failure to communicate information

1. The insurer may terminate the contract within one month after the
failure to communicate the information defined under this Chapter. The
period shall commence from the moment the insurer became aware of the
breach of the duty to give notice.

2. The insured shall be notified of termination of the contract.

Lypia VELLISCIG

Summary: 1. Time limits and formalities. 2. Features of termination.
3. Conclusions.

1. Time limits and formalities

Located at the end of the rules devoted to regulating the so-called
pre-contractual “duty to communicate information” by the insured, Art.
811 establishes a time limit and certain formalities with which the insurer
must comply when exercising its right to terminate the contract in case
of failure to disclose information, as defined in Book Three, Special Part,
Chapter Twenty devoted to Insurance'.

The insurer may exercise the right of termination from the moment it
becomes aware of the breach of the duty of “communicate information”
It would have been appropriate to also consider the opportunity to add
that the time limit for notice may also commence from the moment when

the insurer should have known of the breach of duty”.

1 It must be reiterated that this Comment refers to the English translation of Art.
811 of the Georgian Civil Code and its purpose is to provide some comparative remarks,
without offering an assessment of how this rule is framed in Georgian insurance law (for
more on this aspect, see sub Art. 810 in this Commentary, §1). This English version is
available at the following link: http://www.matsne.gov.ge.

2 According to the English version of Art. 808 of the Georgian Civil Code, the duty
to provide information on which the insurer relies seems to fall on the insured. For an
overview on the topic of the presentation of the risk, see the general report on disclosure
duties prepared by P. Sharon for the World Congress of the International Insurance Law
Association (AIDA) 2018 and available on the AIDA website.

3 See, e.g., Art. 2:102(1) PEICL.
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The insurer has one month to notify the insured of its intention to
terminate the contract. It should be noted that this time limit, provided
for in the case of failure to communicate information, is aligned with the
time limit provided for communicating incorrect information by Art.
809, para. 2.

The remedy seems to be that of termination by notice. Despite there
is no indication on how the notice must be given, it can be assumed that
the notice of termination must make it unambiguously clear that the
contract is to be terminated. The rule does not seem to require an express
acceptance by the insured.

2. Features of termination

According to the English translation of Arts. 808-811 of the Georgian
Civil Code, termination seems to be the remedy available to the insurer
for breach of the duty to provide material information by the insured. The
legislator also mentions repudiation in Arts. 808-809, but it seems that
these two terms are used interchangeably. Thus, termination/repudiation
refers to an election of the insurer to terminate an insurance contract for
failure to communicate material information by the insured. The insurer
can terminate the contract by its own unilateral act, notifying the insured
of its intention to exercise its statutory right.

The breach of the duty to communicate material information seems
to give rise to the right of the insurer to terminate the contract even if
the breach is innocent or negligent*. Even in the case governed by Art.
810, termination is still the available remedy if the insured intentionally
conceals material circumstances from the insurer.

Actually, according to the black letter of these provisions, it is not
clear what effects termination/repudiation will produce’. It could be
assumed that failure to disclose implies that this form of termination/

4 For more on disclosure duties in Georgian insurance contract law, see S. N1TTI, sub
Art. 808-809, in this Commentary.

5 The English translation of these provisions appears to be based on the available
international terminology rather than on the English legal terminology.
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repudiation may have some retroactive effects®, but it is not possible to
infer this indication from the textual analysis of the English translation of
Arts. 808-811 of the Georgian Civil Code’.

Traditionally, the choice of most legal systems to grant the insurer
a right to avoid the contract ab initio (thereby releasing the insurer of
its contractual obligations) in case of breach of disclosure duties was
strictly connected with the underwriting process — which involves
making appropriate financial provisions against claims that will occur in
an uncertain future. If the insured fails to disclose relevant information or

6 Itshould be noted that termination set out under Art. 2:102 PEICL regards the fu-
ture, as supported by the Comments (see J. Basepow, J. Birps, M.A. CLARKE, H. Cousy,
H. Herss, L.D. Loacker (eds.), Principles of European Insurance Contract Law (PEICL),
27 ed., Otto Schmidt, 2016, at 109, C2) which highlight that termination does not have
a retroactive effect, also in accordance with the provisions of the Principles of Europe-
an Contract Law (Art. 9:305(1) PECL reads: “Termination of the contract releases both
parties from their obligation to effect and to receive future performance, but, subject to
Articles 9:306 to 9:308, does not affect the rights and liabilities that have accrued up to
the time of termination”. See also M. FONTAINE, An Academic View, in J. BAsEDOW et al.
(eds.), Principles of European Insurance Contract Law (PEICL), cited above, at 35-36. On
the relationship between PECL and PEICL, see, e.g., H. Heiss, U. MONNICH, Pre-con-
tractual Duties in European Insurance Contract Law, in Y. QianG HaN, G. PynT (eds.),
Carter v Boehm and Pre-Contractual Duties in Insurance Law. A Global Perspective after
250 Years, Hart Publishing, 2018, at 385). In the English system, according to Schedule
1 para 9(8) of the 2012 Act, termination of the contract has effect for the future and thus
does not affect the treatment of any claim arising under the contract in the period before
termination (see MCGEE, The Modern Law of Insurance, Sweet&Maxwell, 14th ed., 2018,
at 5.10: “Termination does not affect any claim arising pre-termination (the remedy is
termination, not avoidance)”).

7 Asitis well known, legal translation has long been a focus of attention in compara-
tive law studies due to the difficulties involved in identifying the meaning of a legal term or
concept in a specific legal system and in rendering and translating it into another language.
For a more in-depth discussion, see, e.g., B. Pozzo (ed.), Ordinary language and legal lan-
guage, Milano, Giuffre, 2005; V. GRosswaLD CURRAN, Comparative Law and Language, in
M. REIMANN, R. ZIMMERMANN (eds.), The Oxford Handbook of Comparative Law, Oxford
2006, at 675 ff; B. Pozzo, V. JacomeTT1, Multilingualism and the Harmonisation of Euro-
pean Law, Kluwer Law International, 2006; B. Pozzo, Comparative Law and Language,
in M. Bussant, U. Martet (eds.), The Cambridge Companion To Comparative Law, Cam-
bridge, 2012, 88-114; B. Pozzo, Comparative Law and the New Frontiers of Legal Transla-
tion, in S. SAREEVIC (ed.), Langnage and Culture in the EU Law. Multidisciplinary Perspec-
tives, Routledge, 2016, 73-90; S. FERRERI, L.A. D1 MATTEO, Terminology Matters: Dangers
of Superficial Transplantation, 2019, vol. 37, B.U. Int’l L.]., 35-88. See also S. FERRERT, Loyal
to Different Exclusive Masters: Language Consistency at the National and Supranational
Level, in Statute Law Rev., 37(2), 2016, 172-181 and G. Ajant, M. EBers (eds.), Uniform
Terminology for European Private Law, Baden Baden, 2005.
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makes misrepresentations, the insurer may fail to accurately price risks,
thus undermining the proper functioning of the insurance system®.

This type of approach is generally outdated. Instead, the law tends to
favour a different approach that poses greater attention to proportionate
remedies according to the insured’s state of mind and whether the insurer
would have in any case entered into that contract, albeit under different
terms and conditions. Indeed, the legal systems that have recently
reformed insurance contract law have introduced a gradation of remedies.
When the insured is not at fault and the breach is not significant, it is
possible to identify a trend in favor of preserving the contract rather than
terminating or avoiding it, which would ultimately penalize insureds.

The English system provides one example. Traditionally, according
to the Marine Insurance Act of 1906% avoidance was the only remedy
available to the insurer in the event of a breach of the duty of disclosure!®.
The contract was avoidable at the election of the insurer, which had to
unequivocally inform the insured by a formal notice that it would have

8 For more on the underwriting process, see: K.S. ABRAHAM, Distributing Risk: In-
surance, Legal Theory, and Public Policy, Yale University Press, 1986; R.H. JErry, II, D.R.
RicamonD, Understanding Insurance Law, 3 ed., Newark, 2002; K.S. ABRAHAM, [nsur-
ance law and regulation: cases and materials, 5* ed., Foundation Press, 2010, at 3 ff; R.E.
KeeTon, A.L. Wipiss, J.M. FISCHER, Insurance Law: A guide to Fundamental Principles,
Legal Doctrine, and Commercial Practices, 2" ed., West Academic Publishing, 2016; R.H.
Jerry 11, D. RicamonD, Understanding Insurance Law, 6" ed., Carolina Academic Press,
2018. On the origins of insurance contract, see W.S. HoLpswoRrTH, The early history of the
contract of insurance, in Columbia Law Rev., 17(2), 1917, 85-113. See also M. CLARKE, An
introduction to insurance contract law, in J. BURLING, K. Lazarus (eds.), Research Hand-
book on International Insurance Law and Regulation, Edward Elgar Publishing, 2012, ch.
1; H. Cousy, Insurance Law, in J.M. Smrts (ed.), Elgar Encyclopedia of Comparative Law,
Edward Elgar Publishing, 2" ed., 2012, ch. 34; R. MERKIN, ]. STEELE, Insurance and the
Law of Obligations, cit., 17-35.

9 The Marine Act is a codifying statute. See J. Lowry, Utmost Good Faith, in R.
MERKIN (ed.), Insurance Law: An Introduction, Ruthledge, 2007. The original formula-
tion of the duty of disclosure can be traced in Carter v Boehm (1766) 3 Burr 1905 and in
the famous opinion of Lord Mansfield. The literature is abundant on this topic: see, e.g.,
P. MattHEWS, Uberrima Fides in Modern Insurance Law, in ED. Rosk (ed.), New Foun-
dations for Insurance Law, Current Legal Problems, London, Stevens and Sons, 1987;
H. BENNETT, Mapping the Doctrine of Utmost Good Faith in Insurance Law, LMCLQ
165, 1999. See also M.A. CLARKE, Policies and Perceptions of Insurance Law in the Twen-
ty-First Century, Clarendon Law Series, 2005, at 98 ff; R. MERKIN, Marine insurance leg-
islation, London - Singapore, LLP, 3"ed., 2005, at 16 ff; MacGillivray on Insurance Law,
Sweet&Maxwell, 14" ed., 2018, ch. 17; Colinvaux’s Law of Insurance, Sweet&Maxwell,
12t 2019, ch. 6.

10 1906 Act, section 17.
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exercised the right of avoidance within a reasonable period of time. The
avoidance took effect from the moment it was communicated to the
insured. In case the right of avoidance was disputed, it had to be confirmed
by the court and the insurer had to satisfy the burden of proof. The
insurance contract became void from the beginning, meaning the insurer
had to return the premium (except in case of fraud), and could refuse to
pay any past and future claims, as avoidance of the contract releases both
parties from their obligations!'.

In 2012 and 2015, the English legal system implemented a major re-
view of the duty of disclosure in an attempt to make English insurance
contract law more consistent with the new trends for greater protection of
insureds'?, especially consumers. One of the main innovations introduced
by these reforms has been plurality of remedies granted to the insurer®.

In the Consumer Insurance (Disclosure and Representation) Act
2012, Schedule 1 para 2 provides that, in case of deliberate or reckless
qualifying'* misrepresentation, the insurer may avoid the contract, reject

11 1906 Act, section 84(3)(a). For an overview, see M.A. CLARKE, Policies and Per-
ceptions of Insurance Law in the Twenty-First Century, Oxford University Press, 2005, at
116 ff; J. Lowry, P. RAWLINGS, Insurance Law. Doctrine and Principles, 2™ ed., Hart Pub-
lishing, 2005, at 82 ff; J. LowRY, Pre-contractual information duties: the insured’s pre-con-
tractual duty of disclosure - convergence across the jurisdictional divide, in ]. BURLING,
K. Lazarus (eds.), Research Handbook on International Insurance Law and Regulation,
Edward Elgar Publishing, Inc., 2011, at 74 {f; J. BIrDS, Insurance Law in the United King-
dom, 4* ed., Wolters Kluwer, 2018, 78-82; MacGillivray on Insurance Law, cit., at 485.

12 M.A. CLARKE, Policies and Perceptions of Insurance Law in the Twenty-First
Century, cit., at 104. See also J. Birps, The Reform of Insurance Law, in Journal of Busi-
ness Law, 1982, 449-459.

13 On these reforms, see R. MERKIN, J. LOWRY, Reconstructing Insurance Law: The
Law Commissions’ Consultation Paper, in Modern Law Rev., 71(1), 2008, 95-113; Y. Qui-
ANG HaN, Pre-contractual Duties in the UK Insurance Law after 2015: Old (or New?)
Wine in New Bottles?, in Y. QianG HaN, G. PynT (eds.), Carter v Boehm and Pre-Con-
tractual Duties in Insurance Law. A Global Perspective after 250 Years, cit., 143-169. See
also the report provided by A. Greene, answering the questionnaire on disclosure duties
for the World Congress of the International Insurance Law Association (AIDA) 2018,
available on the AIDA website; K. Noussia, Transparency in the Insurance Contract Law
of England, in P. MaraNO, K. Noussia (eds.), Transparency in Insurance Contract Law,
Springer, 2019, at 579 {f; MacGillivray on Insurance Law, cit., chs. 19-20; Colinvanx’s Law
of Insurance, cit., ch. 7.

14 According to the 2012 Act, section 4(1)(2), the insurer has a remedy against a
consumer for a breach of the duty to take reasonable care not to make a misrepresentation
only if the insurer shows that, but for the misrepresentation, it would not have entered
into the contract at all, or not on those specific terms.
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any claim, and retain the premium unless such would be unfair to the in-
sured'. Schedule 1 para 3 ff. further provides that, in case of careless qual-
ifying misrepresentation, the insurer is entitled to modify the terms of the
contract or to make a proportionate reduction in the claims payout, or to
terminate the contract by giving reasonable notice to the insured'®. In turn,
the insured may terminate the contract by giving reasonable notice to the
insurer’. If either party terminates the contract, the insurer must refund
any premiums paid for the remaining contract period’. The insurer is en-
titled to avoid the contract, refuse all claims, and return the premium only
if it would not have entered into the contract at all*’.

As regards business insurance contracts, the Insurance Act 2015
also adopts a proportionate approach to regulate remedies and limit the
use of avoidance as the automatic consequence of the breach. In case
of deliberate or reckless qualifying® breach, the insurer may avoid the
contract, refuse all claims, and retain the premium?'. In case the breach
was neither deliberate nor reckless, if the insurer can prove it would not
have entered into the contract at all had a fair presentation of the risk
been made, it can still avoid the contract and refuse any claims, but it
must return the premium®. If the insurer would have entered into the
contract but on different terms, then those different terms will be held
to apply, as if the contract included those terms from the beginning and
the claim will be adjusted accordingly®. Finally, if the insurer would

15 2012 Act, section 5(2)(a)(b).

16 2012 Act, Schedule 1, para 9(4).

17 2012 Act, Schedule 1, para 9(6).

18 2012 Act, Schedule 1, para 9(7).

19 2012 Act, Schedule 1, para 5. If the misrepresentation is innocent, the insurer has
no remedy. See R. MERKIN-O. GURSES, The Insurance Act 2015: Rebalancing the Interests
of Insurer and Assured, in Modern Law Rev., 78(6), 2015, at 1014. For more on the 2012
Act, see . LowRY-P. RaWLINGS, ‘That wicked rule, that evil doctrine...’: reforming the law
on disclosure in insurance contracts, in Modern Law Rev., 75(6), 2012, 1099-1122; Mac-
Gillivray on Insurance Law, cit., ch. 19; Colinvaux’s Law of Insurance, cit., ch. 7; McGEE,
The Modern Law of Insurance, cit., ch. 5.

20 According to 2015 Act, section 8(1), the insurer has a remedy against the insured
for a breach of the duty of fair presentation only if the insurer shows that, but for the
breach, it would not have entered into the insurance contract at all, or not on those specific
terms.

21 2015 Act, Schedule 1, para 2.

22 2015 Act, Schedule 1, para 4.

23 2015 Act, Schedule 1, paras 3-5.
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have entered into the contract but would have charged a higher premi-
um, the amount paid on a claim may be reduced proportionately*.

An analysis of the model rules in the Principles of European Insurance
Contract Law® also suggests that it is desirable to differentiate the
remedies according to the insured’s state of mind and to how the insurer
would have reacted if it had known all the circumstances of the risk?.

According to Art. 2:102(1), the insurer may choose to terminate the
contract or to propose a reasonable modification of the contract. The
insurer has one month from when it became aware or should become
aware of the breach to give written notice of its decision. This notice must
contain either the notice of termination of contract or the proposal to
amend the contract, as well as the legal consequences of its decision. Under
Art. 2:102(4), termination will take effect one month after receipt by the
insured of the insurer’s written declaration. On the other hand, the effect
of the variation is subject to an agreement by both parties. However, Art.
2:102(2) states that the insured can reject the proposed variation within
one month of receipt of the notice. In such cases, the insurer is entitled
to terminate within one month of receipt of the written notice of the
insured’s rejection. The insured may either accept or reject the proposed

24 2015 Act, Schedule 1, para 6. See, e.g., J. BIrDs, Insurance Law in the United
Kingdom, cit., at 86. For an overview see R. MERKIN, O. Gurses, The Insurance Act 2015:
Rebalancing the Interests of Insurer and Assured, cit., 1004-1027. See also see MacGilli-
vray on Insurance Law, cit., ch. 20; Colinvanx’s Law of Insurance, cit., ch. 7; McGgg, The
Modern Law of Insurance, cit., ch. 5.

25 The PEICL are a kind of restatement of insurance contract law in the European
Union. They are divided into principles, definitions and model rules, the latter being the
result of extensive comparative studies of individual national laws. For further details,
see, J. Basepow et al. (eds.), Principles of European Insurance Contract Law (PEICL),
cited above in footnote n. 6. See also H. Heiss, M. CLARKE, M. LAKHAN, Europe: towards
a harmonised European insurance contract law - the PEICL, in ]. BurLING, K. Lazarus
(eds.), Research Handbook on International Insurance Law and Regulation, cit., ch. 23.
For some accounts on the single market in insurance, see T.H. ELL1s, European Integra-
tion and Insurance. (Creating a Common Insurance Market), London, Witherby and Co.,
1990; T. H. EvLts, The Single European Market and Insurance Law and Practice, London,
Witherby and Co., 1994; A. McGeE, The Single Market in Insurance. Breaking Down the
Barriers, Ashgate, Dartmouth, 1998.

26 It should be noted that also the German Insurance Contract Law 2008, besides
introducing the insured’s duty not to misrepresent (and thus limiting the disclosure duty
to the duty to answer questions asked by the insurer in writing), introduced a gradation of
remedies depending on different degrees of fault. See infra footnote n. 37.
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variation, and the variation of contract takes effect on acceptance or one
month after receipt of the variation proposal?.

Pursuant to Art. 2:102(3), if the insured has committed an innocent
breach, the insurer may exercise its termination right only if it proves that
it would not have concluded the contract.

In case of fraudulent conduct, the insurer may seek the general remedies
set out in Art. 2:102, or the specific remedy provided by Art. 2:104. The
latter provides that the insurer is entitled to avoid the contract from the
beginning and to retain the premium due, if it proves that the fraudulent
conduct induced it to conclude the contract. In this case, the insurer must
give the insured written notice, within two months of becoming aware of
the fraudulent conduct?.

The French Insurance Code” also introduces a gradation of
remedies®®. Under Art. L113-8, in the event of intentional omissions
or false statements, the insurer may invoke the remedy of avoidance
(nullité)’', along with its retrospective effects. The insurer retains the
premium paid and is entitled to all premiums due. The insurer must
seize the court and the trial judge decides whether the insurer provides
sufficient evidence for the contract to be declared null and void. When
omissions and false statements are unintentional and in good faith, Art.

27 See also J. Basepow et al. (eds.), Principles of European Insurance Contract Law
(PEICL), cited above in footnote n. 6, at 109, C3.

28 For an in-depth analysis on the duty of disclosure in the PEICL, see H. Heiss, U.
MONNICH, Pre-contractual Duties in European Insurance Contract Law, cit., 381-410. See
also M. OsTROWSKA, Transparency in the Insurance Contract Law: A Comparative Anal-
ysis Between the Principles of European Insurance Contract Law (PEICL) and Selected
European Legal Regimes, in P. Marano, K. Noussia (eds.), Transparency in Insurance
Contract Law, cit., 279-292.

29 An English translation of part of the French Insurance Code is available on the
website of the International Insurance Law Association at: http://www.aida.org.uk/pdf/
French%20Insurance%20Code%202004.pdf.

30 For a more detailed discussion, see S. LEROY, Pre-contractual Duties under the
French Insurance Law, in Y. Qianc HaN, G. PynT (eds.), Carter v Boehm and Pre-Con-
tractual Duties in Insurance Law. A Global Perspective after 250 Years, cit., at 229-260
and the report provided by J. Kullmann, answering the questionnaire on disclosure duties
for the World Congress of International Insurance Law Association (AIDA) 2018 and
available on the AIDA website.

31 On difficulties of translating legal concepts into another language, see the exam-
ple provided by M. FONTAINE, Les programmes européens PHARE et TACIS. Mémoires
de frustrations, in Liber amicorum Jean-Luc Fagnart, Anthémis-Bruylant, 2008, at 963.
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L113-9(1-2) of the French Insurance Code allows the insurer to terminate
(résilier) the contract ten days after notifying the insured by registered
letter, refunding the part of the premium paid for the period during which
the insurance no longer applies. In such case, avoidance (nullité) of the
contract is excluded.

Even the Italian system distinguishes between annulment and
unilateral termination, despite relying on the Civil Code which dates to
1942. According to Art. 1892 of the Italian Civil Code, in case of statements
made with fraud or gross negligence, the insurer has three months from
the day on which it became aware of the inaccuracy of the statement or
reticence to inform the insured of its intent to seek the annulment of
the contract in court. On the other hand, Art. 1893 provides that if the
insured is not at fault, the insurer has three months to inform the insured
in an unequivocal manner of its intention to withdraw from the contract
and the time limit starts running from the day the insurer became aware
of the inaccuracy of the statement or reticence®.

32 For an introduction to this topic in the Italian system, see D. CERINI, Insurance
Law in Italy, 2 ed., Wolters Kluwer, 2019, ch. 10. For an overview of invalidity of con-
tracts and its consequences in the Italian legal system, see M.S. Cenini, R.E. CERCHIA,
Cases and Materials on Italian Private Law, Milano, Giuffre, 2016, 84-93 and G. Iupica,
P. Zarti, Language and Rules of Italian Private Law. A brief Textbook, 5" ed., Cedam,
2020, 135-140. See also The Italian Civil Code, translated by M. Beltramo, G.E. Longo,
J-H. Merryman, Dobbs Ferry, N.Y., Oceana Publications, 1969. In Italian legal doctrine,
see also, e.g.: A. Donari, Trattato delle assicurazioni private, vol. II, Milano, Giuffre,
1954, at 308; L. BurTARO, Assicurazione (contratto), in Enc. Dir., III, Milano, Giuffré,
1958, 483-488; N. GASPERONTI, Le assicurazioni, Milano, Vallardi, 1966, at 70; V. SALAN-
DRA, Dell’assicurazione, in A. SciaLoja, G. Branca (eds.), Comm. Cod. Civ., 3" ed.,
Bologna-Roma, Zanichelli, 1966, at 209; G. ScaL¥1, Assicurazione (contratto di assicura-
zione), in Digesto, sez. comm., I, Torino, 1987, at 355; G. VoLPE PutzoLru, L'assicurazione,
in P. Resciono (ed.), 