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1.39bs35ma

30530560 mombgds Lbgswsbbgzs dg(3bngfgdals asbbamgal bggGims, AmIgmmagsb 5sbs3-
mad bagmGomgdms dnbo badsmommgdfnga, Lobgmomdm, badmgsmajmbsodstmmadmaga Logyd-
390l 33mgge. baddg obss, ®m3 gb bogombo osGss Lamsebsmm dgbbagmamoa Mmam (3 Jofoym,
obg EbOr® 0nMoone ™o ges@nmsdn, Mol godmg 3Mss 5s305byMa mamMbgdal (36980l dg-
Lobgd gMmnsbo 3mbozns. yd(39, oMbgdal 3og980Lb Momdady sMbgdmmo bbgowabbgs mgm@oals
30dmbomgol boggmdggmbg dgbadmgdgemos maMbgdob gob3bsdmgmama doMomawo 60dbgdolb godm 3-
3909.

33930b 30bsbns, emanbogl s@sdnsbnma maMmbgdal (36980L dmzmeamds, mambgdal oMbg-
domo m930b989Mg3980, 0bgdabs s bbgs 3oMmzbam Numgdgdlb dmmal dodsmmgds. o3 sbdgd-
&9d0b gobbobomggmo s9yz0magdgmos, M30Mmz9mgl ymgmobs, mombgdol s6bob dgbbsegmes, d93-
033 30 = 9053056960 oMmbgdabs s 358030L 30Mnb3nfgds. sbggg 33mggzolb JoDobas maMbgdals
3MBLGGNNELITsENMgdMogo ©s badmJomsgmbadsmmmgdfogo (5698980L aodng3bs. smbad-
Byemo 3Mmdmgdal dgbabbagmom o (30emgdgmos maMbgdals 3mbLEG & (3oNMLITsMNmgdMogo (369-
b0l Rsdmyamndgds s dabo Gmemol godmzzgms, dmgswam, mambgdol ©sgol baygGmdo, 93w
30 — @06bgdolb bLodmgjomsodmbedstmmgdoga (36580L dmsmmmmdol go6 33935, oMbgdol Ladms-
moagmbadamomgdfingn a(330L sb3gd&gdo 30g3 NRO™M dGNomGns, 30bsowsb mambgdol 396-
dmbaBoFmmmgdfngo (36930L dmmmmmds bsgmagda agm 33mg3z0b bggem. gb g@emgdo 360d369-
mmgsbos sbggg 08 goggdom, Bm3, badmmmm xs3dn, 1303306 gds Fmmbmzgbals bodsMomgdMngn
Logdgmabes ©s aMbgdol dgmabzabolb 3mbiMg@ Mmoo @so330L BMEMBalb gsdmygbgdsl, Nimgdals
5330 BMbg(30980b dobgozom 30Mmzbgdol a(330L yzgmodg m3@Godsrm@o 394s60D30lb dgmbg-
30b. 93gbow, mambgdolb 3gHdmbsdsmmmagdmogo (36900L dmznmmdal gsbbsdmgmol Mmam(z ;mg-
mGogeo, 0bg 3Gd@03nmo s@z0Mmags ogsb.

obobgmgdmmao 3Omdmgdgdal dgbabbogmom asdmygbgdamas ab@mEanmo, bmommmaonn-
60, 3900569800bs3oMmNEgdFng0, brMIs@nmm-mads@ Mo s mmanincn 8gommegdo. 53qbsw,
B0bsdmgdomg bodMm8o 56l 3(30gmmds, Lbgaabbgs mgmEnal 3Gnd03znmo sbsmmadob bogmdggem-
Bg, 09030609L oMLgdab 3gMdmbadsmommgdfngn (36930l Bmzmmmds s g33mngzgmmb mambgdals
LadmgomodmbedotmmmgdfMoga @o330L L3gogngs.

*

LodoMmmal @mg@mea, mbg-ob agGowogma goznmEGg@&ob Imbggmma mgd&mea.
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2. mombgdab mbGmmmgayca d496gds
2.1. 9M30ba ,m0@mLYdS” > Jabo 9Eadmmmans

36905 ,0Mbgds* BmB0bsMgmdl bgmbommaga babgmabash ,moMgdyma®, Bm3gmbsz ggbag-
30 0bmMyzMm3m 9bsms ganxdo 543L. 535Lmsb, ,moMbgds” BmangfMo gbsdo (dsgsmomaw, sbay
ob 33900996 969890) 303306985 Lo y39dL ,oMLYNEMS* 56 ,m0FMgdMmgds”. (39, LoNT39d9-
oo ombgdabs s maMgdamadol Lobmbadgdow gobbamags. maMmbgds mamgdmmgdal bdgngnge-
0 babgs, mafgdamagds gzomgmdomo (36gdss, Hm3gma(z oM qdemgdal Lbgomabbgs asdmazmnbgdsl
9bgds.!

&9M30b0 ,06bgds" BoMmdmea gds memnbamn bo@ygobegsb decus s 3530 ImnsdEgds bnsds-
49, 396bs 399008 mmds, 358030b(3939, dMbynbzamgds. decet, 564y obs, Mo 30bgds, 30Mmzgbymm-
30basb azmamo g39Mmdsmm@n g58mba@golb gm@mBss. dmaswsm, moMbgds 6n0dbsglb nbmngommsmm-
30l 308030b(3980b 3Domdsb, gbg ngo, o4 bogdg gbgds dobo LBsGYLObS (Bamdsmgmdal) s Mbamal
09 @093 gdal dgmoemgdmmdal, sbggg 30Mm36980L dpamamgmdal 35803039350, BHmPgmoa(y
2580560 Mgmagdoms bagdzgmas s 3o0ggds m3mnbasb dmdgdaem Momdsow.?

Bgdmon gobbommaemals bogmdzgmdy, 406sLb3s39896 oMLgdaL ME Labagl 008805696 maMmbyg-
35bo" o 30650 oMbYdsLY. 5830560 MaMmbgdol a@mdbmds 4o3mdnbaMgmdl mgnm s©sdnsbals
3169800056 o gHmbsnfom od3b 8mBsmadamon yzgms 50s8056L, gobn@mhggman 6980Lb3ngHo 6nd-
6obs.? & 963060 ,,00008056mF0 aMbgds® 308maygbgds 3s30560b 86033b69mmdabs @s maMgdamgdals
qboggobgdmaw.* 585Lmsb, 30580560l MBmgdosms 3Mb39x(300bmz0l 88mbsgsmoas Mamgdals d4bg-
domo, 3obgymagemo babosmo, MHmdgmoa s s@sd0sbMa moMbgdal (3693530 gmobogds. Moz dggbgds
3oMo@ 0Mbgdsol, ob doombgzs 3gmamdmdar@o Logngmon, 3gmamo bsddggdoom s dgadmads
dgomabmb bymBsdsmo J(393000.° sbggg, 0gm O™, Mm s oMbgdeda ImasdHgdwbgb M30Madg-
LmdsL, 5eBo@qdmmmdal, Bxmdbgmmmdal 8ol 3306 dn, 56 08 dmgzemgbsms dmmMal, Hm3mada(s 08539
39643050 96 56036 gdal g3LabMgds. 530gbo, 5s30sbyMa Mambgds gbgds sMbgdoom 60dsbl,
005(3 d©adnsbo 3obLbgogmgds Lbznbagsb; 5385Lmob, ab asnggds, Hmam(z N3afsdgbmds mamg-
e gdobs s 3Mmamgbol gomzzgnmo bismoabs s 3Mo@gmandal dobgogom. aMbgdsdo ngymal-
b3gds, sbg3g, Loboobobswdn Jgbodyzobmds, HMImal Fgrsbgdol mdngdd o 3MoGgmandos ba-
doMn0obmds. Lobwobo s aMbgds MmzomdgRsbgdol gggbmdgbgdas. Loddg abss, HmM3 ssdnsbals
Lobnbo dgadmagds s 3606mb (JgdrYML) Mz00 88 5880568 Fmzamgmdals Mbgds sMmzgz00m.
sbammgam@o asbabamgds moMbgdss. 30Mmgbgdol bgmymaal bgdabdngfMa d(zgmmds JMgds
03 3m36@&0nwsb37, BmamM g 3o 306m36535 bygdlb mezms(330bmz0lL ddmmasb.b 53sbosb, SofMown

' Tiedemann P., Menschenwiirde als Rechtsbegriff, Eine philosophische Kldrung, 2. Auflage, Berlin, Berliner
Wissenschafts-Verlag GmbH, 2010, 217, 221.

2 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 55-56.

898965dz0em0 B., 8gbgemos b., Jsbsdzocmo b. s Lba., 3bs NRMydgdabzgb: dsbbogmgdmals bogba

(Ggc. dogodsgndy d.), »d., 2002, 60.

4 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 55-56.

boyzemgemody @., mo@bgds: 50830560L gxmgdgdbs ©s ®og30bngmgdgdmseb s 3ogdnfgdama

dofomemon (3698530 (0Mbgds, Moz30LPMgds, MebsbbmMmmds): Bsb. I, Ladofmggmmb Lobsmbm

053(3390b 3gFnmeymo gs3m393s ,Lmmasmmds®, Ne2(29), »d., 2009, 56-57.

¢ Bobdgerody ., 505800600 moMbgdab (36988 8o JLobEmem-mgboba® gmozeda, md., 1975, 10, 49,
103.



dobgocw do0d0s, comlbgdols LsdmJocrdsJmbsdommen9dogo 16960l Im ™00
JL Q J < QJorogo 699 6IR

00obgds Mdmegmgbow a3b30ads gmogn® bgbgdda. dogsmoms, bojesmggmmb sgmgs@ms sbm-
(3093006 3Bmgggbommo gongolb 3mwgdbolb 3g-3 3mbemdn 3mngb@ob bmdal gMm-g@mo bogmdazg-
00 503M 350 30Moo mafMbgds.

09®9bowm, 3mbyMg@mm 50s3056L dgodmgds 39360 doMao maMmbgds 3dmbogl, od(3s, sws-
30560 maMmbgds Ibmeme gfmons. sbggg dsb, 3oMen MoMbgdobegsb aobbbgseggdom, sbsbosmgdl
Bmgdmds. 5083056960 oMbgds azofmgmdomn babosmabss s s30mgdmmdam 30330600985
5005805600 MaMbgnmmdal. ngemol3gb dodsGmmmo 30Gmgbgdal mambgds abss, GmB s@sdnsbycn
006bgds 3mbrgds 56s AbmEmE 5sd05b0b Magz0byBmgdsdn, sG8dgm BoD0 MM 300l Maz0by-
g ofmbgnemdsdo — babmgsmgdsdn smagbomn bm@m3gdobs s ngamadol ©a(339-bgmdgby-
md50.” 5©580560b 0MLYds MLAdAL gs8m3m0bgdol gMm-gMHmn gm®mss. JoMmamos, mambgdal
bgdm3m (3980 mGogg d53mbggge Mosgme bsnbGgmgbms, 3s3fsd, 538 bodMmB8olb 80bbgdnsb go-
3mB80bsMg, doMomsma, 5J(396@ 980 85390@7ds 5830569 Mmambgdady.

2.2. m0@bgdab Mgomyca 349bgds
2.2.1. @abgdab 3mmab396@Anmo (36985

abBMAOYMOE 500530560L oMLYl s gobgomsfms, Mmami(z bmgnsmeyGa 3o@ng0b (369-
30l gofamgdl gomgm smbgdmmo dmzmbs.t 585bmsb, mambgds a50g98s bbgeabbzs dMaomda. g@-
-96m0 3mb(398300L Mebsbds, maMmbgds dfoEmmess 353306 gdma 3mEob-babgmdBogml
3Ebmab. M8gbo@a(3 (36mdamns, 568 039M LodgMdbgmadn gobbodrmgmmmas 3moab-babgmadBogmb
dbmeme 353535(39000 3o bgmddmzgsebgmmds s Lamdamns 353535(30L oMbgdsDdy. Jomgdlbs s
3mbgdl doMmgzgolb NBmgds o6 3dmbosm; @ssbmmgdom ngozg dnamads ogm gsbosfMgdymn MHm3-
do(s. 999bow, of mambgds asbobomadmms bgbmdMngn 360630300056 aodm3nbomg.” Im(39dmma
8ngam3abl dobgognm, mambgds 939330M©gds Bmdomsggmdal (3698sL, Moz ggmdbgds 08 Ladyscmb
D&mM30m bgozol, Hmgmadn(z yggmes 90530560 0d698mms dgbngHn.'? Bmdsmsgmdsda 8masbdmgds
65 3060l 3mmo@0gm-basds@mmgdmngn 30330 Lobgm3bogmbmab, Moy asdmaba@gds MMomngm-
obobozzmm yymgds-dmgomgmdgdol ghmnsbmdoom, 98ysfgds 5a30560b mambgdals 3o@nz0lb(sg-
35b, 30bo MBmgdgdabs s M30LMBMYdg30b s gdsb.! aMbgds, Mmagal Bbng, LobgmdBbogmagd-
03 Lobyobba(s 3933060 gds. 83 gogqgdom, yzgms 5@s30560b (3mdsmmsgal) dqwbogMmads @sdm jowyg-
o 085y, 04 Madgbs® ¢ynMgdgb nbnbo asmgdy 8mzmgbgdl babgmdBogmagdmagn byozowsb
353m3@nbatmy. LBmEgo 5808 m3 3m (398 3mb(395(300L gBm©s 3mEob(396@ Mo mgmns. bmas-
50 20Mbgds 86 Mbsymmams, 56 3063s dgadmgds 3ggal g3Mg@ 0o dgodabmb s sGab@mzms-
&00b 3Mng0magg0sl asbgznmgbgds.'?

T dbgody b., ymdabody 3., 006bgbdab (36980 gorn3edo (M1g(396D00), a0dgomo ,mdaemabio®, Ne256 (6858), 31
md@maddgeo, 1975, 3.

8 Hughes A., Democracy in crisis, Equality and Human Dignity in South Africa and Ireland, 2011, 16, <http://
ciisn.files.wordpress.com/2011/01/democracy-equality-dignity-sa-irl-ah-1-4-2011.pdf>, [14.08.2013].

®  Hughes A., Democracy in crisis, Equality and Human Dignity in South Africa and Ireland, Dublin, 2011, 16.

10 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 56.

1 mabody 2., badoomzgmmb 3mbLbEGod oMo badsGmama, dsoda, 1999, 125.

12 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 56.
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3mab(396@Omo mgm@ns dgdmoemos J39yo6s30 smbgdamoa bmznsmyMao Mgsmmdom. se-
60dbmmo (3bawo begds 88 3mb39x3(30980 gobgomemgdmm mE sMamdgb@o30ol — 3930 NBmgdg-
30l @o(330Ls (1790) o Jomms Ngmgdgdal dEOHNb3gmymesl — dmEnlb Bobssmdwgamdam (1792).
53 0gmmabbdgds, GmA 3oos Pxmgdgdol Logmdggmoas Lagmsebggmals Mgzmmeunom gosbowg-
S qREgdoms 05(339, bmmm Jomms gmgdgdo oguydbs 0d 3mbEnmedl, Hm3 0dsgg 3gco-
mEdo Jomgdo guamgdmbo 0943bgb o LognmMgdbgb YBmMgdgdal smnsmgdsl. bogdg obss, Mm3
Lodmemme mM0gg sMad96@8)9(305 50530560L YBmgdoms ©d(330L godmdobomoas. 335bmsb, babm-
300mgdal bbgomabbgs bgzMos damdsmgmdal gobamdxmdgbgdmae 360d36gmmgsebos gobsmmyg-
dab domygds, Moz oghdotgds bambl, a3mobgb Lsjnmetn ,(36mdngMo mambgdal® dgbobgd, Mab
d939a5(3 300 o6 94690m@om 3mbmdals byGgomoa. md(3s, gb 3Mm(39L0 1393306 ads bm(znsmy
(330mgdgdl, Moz LEMogaw 396 dmbrogds. 93 goggdom, &gMdobo ,osd056Mn mambgds® gsbo-
bomgds mobagzobGn® nsfoma, MmImoaomsg 3o adgbl bsnmamo magol 3o@ngz0b3gdsl s og3b
300360 dgasgmgbs. gb 0gdm Mo nobs s 930560l g gdgdal bagmdzgmo ogm. 535Lmsb,
od, gob@0b 3bgagbaw, s@sd0560lL MaMmbgds gobabamgds gambgdobmeb 30330630, LbmEMgo ambgdals
Bysmmmdomas, Hm3 yzgmab (Jogbaig o Jombas) 9943L mambagds,' dombgmsegsm 8sma bambmgdaby,
0d@oma®o bmgosmao s 3mmodngnco bGs@nbobs 56 bbgs 6530b80gMa 6036abs.' s8gbac,
LgbmdMaga 60dbabs @s dmdomsggmdol Logsmm Labyobol @obdofgdom maMmbgds, God&mdfogzsw,
M gommmo Imzgmabss,'® o330 dabo 3933060 MR gds-8mzomgmdobmeb 3o8mzzgmb, sbgzg, mambyg-
3530 n@gama bgggmmb 60dbgdLs(s. Bonbgosgem 880y, 3mmob3gb@ Mmoo dnamdnm woMbgdal
oM™ 3039060 K gMoMbab LEgAMLMb sMss Lamsbsmm Bamdmbgboma s mambgdsz dbmmme
3066m©, bgdmgsbbomam 5139 9ddg oyMmEbmdamss sbbbaema. dgbsdadobaw, amMbgdal (36930b
53m3bMogom gobbodmgms dbmmme 3mmab(396@Enmo mgmEnom bgdmdm3gdnmo aomgdmgdg-
30b bogdggmdyg dgndmgdgmos.

2.3. m0mbgdab ngosmuMa bobasma
2.3.1. 0a6@bgdab 3mb3m3768Mnma (36935

0o@bgdob ngomaMa bobosma 0339mgds 5680 3nM0 bobal 3mbdm(39b@Mymo mgmManm, Hmd-
mob obgogoms(s, s@sdnsbol mambgds s0bbbgds dbgdomn Lbyobgdowsb godmdabamyg. 3mbdm-
(396&Mm doamdsda sGbob3ngMns moMgdnmgdal dgbobgd cgmMaol godmygbgds (sgbommmans).
od 0Mgdmmgds gsbobomgds 50530560L bobnsmnbs s LodmasEmgdol dbMoEsb dobo dggsebgdals
»3ombabdFabom. o339, 93 MgME0nl Msbabda, 30Mgdo gomsbadMgdmmo 56nsb, 5o, Mmam (3
(36mdamns, 0bobo o6 5056 MebsLBMEMBN s GMMBsbgmnbash mafmgdaymgdal (axia-b) bodbooms(s
356bb3o3g3056. 3m(3939mn go39d0m, babs 3mabbg bodmbgymas dignitas humana-b 0gs, Hm3demals
dofMomoEo Lo nbos, HMA sEsdnsbgdals dpgmdstigmds dson ydsmmabo ambals asdm asbbsgyom-
9dmos ©d abobo 365390y omms ©asbsb LEmMgo 83 60dboom. (30039Mmbob sSBH0m, mambgds
3560boemgds 30mmzbnmo ©sdbabyMgdgdals 3o@ngz0b(39850. 0339, ob 0gzg 3obbodmgMmagos La-
3o 03bmMdob 000gob s 360dbs30s, MHMB LadsMMENIbMds 3ambgdal Aggzss, MmIgmoa(y yzgmsb

13 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 56, 61.
4 Hughes A., Democracy in crisis, Equality and Human Dignity in South Africa and Ireland, Dublin, 2011, 16.
B @gommo @bl 60dbgdab dgbobagd ab. vgomasbo b., mgmEonma gommbmgos, 6., 2007, 35-38.

8



dobgocw do0d0s, comlbgdols LsdmJocrdsJmbsdommen9dogo 16960l Im ™00
JL Q J < QJorogo 699 6IR

3b0ggdl 930658 gbmdsl edbabymgdgdolb Bnbgozom. 5@sd0860L MaMbgds ambgdolb Bysemmdom od-
3L 958056793 3M0z0mmga0sl, 0abgb dbg(zms d9bgdady omms s JoMmmb Bbmgmom, gs@an-
bobommmb g3od@mdMogn domongmgds 03gMmgdmsb ghme. 3gmomemgmds 9bos gsngmb abgay,
Gmamez gmbAmbo s Ladysmm. omdze d6gdsdn sMbgdmmo McobsbbmMmmds gs8m3gzgomb bbggd-
056 dgomgdom dmangfmo 5s80560b gosomgdoom 3g@) s8babyMgdsl. 53sbmsb, sb@njne Gmddo,
3Mb3m396@Hma mgmGals Bobgogom, mafmbgds gbgds Lagsfm daMmms 3MgMmasdommdals, sby
3563 3m0Mgdmm LGOGMLL PaMLdalb oG omgdmabs, HmBgmoas oM Nggmmdsdns. '

09m9bow, o momMbgdal gobbomas 3mb3ay LogM(39d0 gbgds sDOMEMng dmEgmb, MmIgmoa(s
(36m3096980b bzgMmBn sBLgdMBL."” ImJ8ggdab nbonznMsm M@0 8mogmo 30 aodmabo@qds dmd-
890930b nbrngo@msmne Jgbsadmgdmmdabs (mumgdsbs) o smomgdmmdsdo (3mgomgmdsda);'®
3gmg, RgMeOLymmds dmdagmobowdn jmmgbomgdss, ab, Moy 9870dom oMss, dogfed Lobymgg-
oo, Gm3 nymb, 56491 %gfoMbo a@gemos. n@gsema abss, Mo bws nymb, 3ogMed MgsmnMaE sMss.
000gomo qbabEnmmdas; 3gbady, Bmads-dmgamgmds 0 om0, 30b50sb ngama Mbobmmmm-
b5 3 0b ymggmmgzgolb gbws nymb. ngomo gsbbmM30gmgdom aomsnbs(33mgdl oLl bggMmdo;
3gmmby, ngomama sBbo dmaswo s sdbGMsd@mns.'? s308m3 88 cgmEnsdo asdm3zgonmoas
00bgdal ggGe@bmmo d9bgds o maMmbgds gsbborammos sdbommogon@® dMoemdn, Ms3 3603369-
m30609, M0a5b 0Mbgdalb JnbssMbmdMngn sGg0MM3s (030G gdmrmds) (3bowawss babasbidy-

mo. 0913(39, oMbgdom dmmo bygMmgdo dggbgds Lbzs Mgoma@ o ogemaE sbdgd@qdbsc,
m3mado(z 98 mgmM0sda o6 a3bgogds.

2.3.2. @abgdob JEabGm76@GEYmo (3690

3o bazmbggddo oxmds 893069emds Badmaysmnds JMabBm396@MMma mgmEns, MmBmoms(s
0580560L maMbgds sbbboemas 0gbm JHbGgbmsb 8dnEm 353306130.2 JMabi@nsbgddn JEab@ gl bs-
& 300Rbg3s 80560, Jobo gobLs FOEmgdmma Bmmabs?' s 55805680 3oHmzbmemo Lobyabal
@b gdmdal a53m.? 58 mgmEnsdn s@80560b MBmgdgda 3560bamgds JMHobEG0sbMma moMgdammagdg-
300056 30dm3nboMmg s asbbs 3Momgdyma sanmo 39300 5@83056L, Mmam (3 mamegdfngn dg-
3mg3900900l 33063306L; s@adnsba mgmal baBns; dob o3l 9330030 byyma s magabyygsemoa bygde.

16 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 56-57; Dangl O., Der
Begriff der Menschenwiirde, in der Publikationsreihe des Kompetenzzentrums fiir Menschenrechtspadagogik
an der Kirchlichen Pddagogischen Hochschule Wien/ Krems, 09/2012, 2.

0qon@mal 3Gmdmads dbmmmm megab §3060bs s n@gomGal MHNngMmmdaolb gm@mdom o6
b (309megds. ©89d39dgm0s n@gam@abs s gLbogo3nEab gongoggds. 50badbmmab dgbabgd ab.
Kagemo m., 0055eMob abmbgmemmaonoe sb3dgdd e, »d., 1988, 9, 15.

Txauenko FO., MeTomonormdeckue BOIIPOCH TEOPHH MpaBoOTHOIIEeHNH, «Opuandeckas nmureparypa», M.,
1980, 107.

0gon@o 5Mbob 93 6036930 dgbabgd ab. vgomnsbn b., mgmEonmo gommmbmgons, »é., 2007, 218-
219,341,342, 47.

2 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 56.

21 Dangl O., Der Begriff der Menschenwiirde, in der Publikationsreihe des Kompetenzzentrums fiir Menschen-
rechtspidagogik an der Kirchlichen Padagogischen Hochschule Wien/ Krems, 09/2012, 2.

Jlocckuu B. H., Odepk muctuaeckoro 6orocnosun Bucrounoit Llepksu, Jlormarndeckoe Oorociosue, M.,
1991, 91.
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3m©30b Ragboom 3060, m3nMggmalb ymamabs, g sbymal bogmnoms® JMabdnsbym mambgdsb.?
03 3039800, ovmds o53069em0 306mgbgdal gsbobomogms ,moMbgdom gedm@mhgmm Lmdogd@ow®.
0obgds gob6badmgMagh Lmdogd@ob s®LL nbngomemabdal 60dboom. nbngnal 3ocHmzgbgdow
a56054360bmngol MdmozMgbo gemgdgb@os mambgds. JHabGM(3gbGOE 3mb3gn(309d0 s@ednsby)-
0 00Mbgds 3503988, MMam® (3 ngeem®o Imgmagbs.?

JE0bEM396@OYmo mgmM0olb sgdomn dbaMgs ab, HmA3 o4 asdmzzgmaos dobo oo 3603-
369mmmds; (sbawons, H™M3 moMbgdolb (5693530, 4o 339mmboma, Hgmogonfo s3m3Zogdnmgds(s
s0bobgds, a3 3bgoggmmdadas dobomgdn, od(ze, mambgdol dbmmme Mgmogon gGHomdo gsb-
bogs 3mbabBmGn babosmoabes. 83539 MM, o9 maMbgds DgEdgGem gongsmadgdamas. moM-
Lydob dbmEmE KgMIMLYmo dmbgdol Rzgbgds 396 gs8mba@o3L vs8nsbyMn Mambgdol doMomsow
@b, gb, badmemm %6830, bgeb Mol aMLydal MbGmmmgoymo dmbgdal gobbodmgmsb.

2.4. mobgdab L3gogoznma bsbosman
2.4.1. @abgdob mmam(396@Gyma (3693
3) 3530360l «bsma

®0b0dg0Mmzg9mbals mmam396@&mmo dmogmal mebobdow, 0dsbayen 356835 @ 3ngm wyemsd
00@bgds sbLbgl s@adnsbal MbofnEsb 3od3mdmabsmyg. 508d05bgdn 56086 53@MbmInnFn sGlgdgda,

beagnem doma dbgds sMob mo@bgmmo. moMbgds sbmafogds Ldagddob 308 030b(3985b006 (3ob-
&ob 398 9a3mE0mmo 0839608 030). 5083056L 5436 @bstn, dgobmb bs mmemo 3mddggdgdal dod-
L0830l MboggMLba MMl 8603369mMds.% 58 MgmEnab Bobggom, asbosmgdmmos Msbs8gocm-
39mM38530 o@omoo MgbgLoblbal (3ngm @yeme Jomobo-mens) s Gommbmgono 33mgzob Ggom-
amgddn 3005Mgdmn oMmbgdol asbdmasgdamo aoggds, Hm3momsy 5@sd0sbl 593L maMbgds,
0006 3ol gbbgzb Mbscn, 00BOMZbML ©s 0dmMJ3gEmb FmEMorndn msgzobygmgdom bsnmama
2530bm@omn 300564398 0mg30bs8qd6 (mog0brmadal 3mb(39%53(309).%

605 0MLgdob Bmdab baggdggmn? 306G 0l sBGHom, aMbgds §3mm360b 583056, gnbsnwsb
3sb 0g3b gbatrn, BmEaram@n Bgbgdob o(339bg 0gmb MmEngb@omgdama. mambgds o6 sMbgdmdl xbs-

23

89M30g0d300m0 3., 50530560L N@madgdo — Jodsbn o) Lodnsmgds, badg3bogmm bgdabstn mgdady:

»JE0LEG0b o 393Bybomgdmmds o s@sdnsbms M@madgda”, md., 2013, 4, 13; obzMamgdao ab.

Tiedemann P., Menschenwiirde als Rechtsbegriff, Eine philosophische Kldrung, 2. Auflage, Berlin, Berliner

Wissenschafts-Verlag GmbH, 2010, 115-122.

2 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 58-59; 60sd9 o.,
8@530060L 0MLgdol @a(330L 3MBLE NGV (FOYM-bodsMmnmgdfngn aoMabB0gdo, ,omdsbsbo®, babb-
mab badsoamab bgmas (1Il), Ne 18,2003, 1; beposies H. A., O 10CTOMHCTBE XPUCTHAHCTBA H HEOCTOMHCTBE
xpuctran, [lapmx, 1931, 1, 7, <http://odinblago.ru/filosofiya/berdyaev/berdyaev_n o dostoinstve />,
[13.09.2014]; 3g9mmnogz0o 6., JEobG0sbmdal mafmbgdobs s JGabEnsbms mambgdol dgbobgd,
30600, 1931, 00 3bs ndy@Hemndzomds ?.,,985mba", Ne2(5),2005, 1,7; o gommamo s@bal Hedgb0dg
6030bmob ©o393306gd0c ab. vg5mnsbo b., mgmtogmo gommbmgos, md., 2007, 218-219, 341-342,
47.

3 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 56, 60-63.

2 Dangl O., Der Begriff der Menschenwiirde, in der Publikationsreihe des Kompetenzzentrums fiir Menschen-

rechtspidagogik an der Kirchlichen Pddagogischen Hochschule Wien/ Krems, 09/2012, 2-3.
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056md0b bogmdzgm by, EM3gmos 5@s305698L 5930m, Moasb NbsMnsbmds s@sdasbms dmbgdmMoagn
®30bgdos. 530@m3 3oagdsfins, Mas of bm@mds@ammo babosmab. dgbedsdabaw, sadnsbal mambg-
dab gemdnb bedsGommo Laggmdggmo o6 5MLYdmdL, 30650006 nl bm@mdsGommom of yomndogds.
049 56bgdMAL @aMmbydob Bmmdal Laggyydgzgmo, gb o6 dggbgds aMbgdals bm@m3s@nmman go3ystg-
e dofomo dmmbmsbab. mambgds gmbosdgb@ns Lbgs Mumadgdobmazal, mgom (badsGromgdfo-
30) boggmdgemal go6gdy. o 90580560 gobabomgds, BmamE(3 sGbgds mamMbgdoom, s6s ndn@md, Hm3
3oL 30038955bgdal gbatn o6 Lbgs Mbasma of3l, 03890 BbmmmE ndgwsb 4s8m3mnbaty, Bma 3ol
0d3b mambgds. 580l bm&MBs@nmemo bogmdggmoa o6 s@bgdmdL.?’

doBmnamns, 3m (393 0gMM0s3n g33m3390nmns s@sdnsbn, MmIgmoa(y NBmgds-dmgamgmdg-
domad segMgomo (badsMmmgdfngn g3 9ds), BogMad gobomgamabbobgdgmons, HmB 50sd0560 M
a5bbbgo398mmo (Mgomu@o s ngsrmEn) bobyobobsegsb dgmagds. dobo dommmaonma LGN G-
o 5 BbodognMo 3Gm39Lgdo Mgomma sBbob beggmmb g3m0360L.28 LEmEMg o8 sb3gJ&L aodm 3-
3900L 0Mbgdal sbbbs Mbotal ebdatigdoo.

3) mambgds s ImEMoema

3963569385 Gommbmgmbds jobGds 39 gamtonmo 0339Ms@030L gHomdo gsdmym 3ofmg-
6930b moMgdamgds, Bmam (3 m30080bsbo: ,8madqo oby, Hm3 6L ImJdggdsda MHmame (s dg-
bo ms30b, by yggme Lbgs 30GM36980L Lobom vsdnsbo ymzgmmgol ogmb dobsbo s sMsbmmgL
dbmmme bdMomgds.“? Hm(3o 580560 ©3606gds MB0gd@nb o6 80Bbab BomBgzal Lodmsmgdals
©mbgdmy, Logdg ggbgds 5s30s60b MaMLdal bgmymazab. og s@sd0s60l bLmdngd@o 3G0b3034mo
0a6mM0Mgdmmo s 39630006 g85L 8m3mgdmmns.’ LogHome, 306m36980L aMLAds MbaggMmbs-
o ©s bymdgnbgdgmos. yzgme s@sd0sbl og3b mambgds, gobm®mbggmam 3960L ggMabs, Ggmao-
300bs, bambImbmgdabs s bbgs 60360bs.%" ss80sbymn maMbgds HRgds B0Dbab goMgdy, o ssdn-
060b 3mbgdsb 96 o9 303306s. 79680l Babgoznm, Mmzom 5s3056MmMIss aMmbYds.3 s@sdnsbya
006bgdal (3698590 dommmanm@o ©s 0b&gmgd@omyma, 569) s©sdnsbnl ImEsmyMo dgogan 3o
36 3m0sbMgds, 503890 358030b(3980L NRmgdol mmbmzgbs, Gm3gmoai mocmgne 5©s3056L ms-

2 Schaber P., Menschenwiirde und Selbstverfligung, Zurich, In: Jahrbuch fiir Recht und Ethik, Annual Review

of Law and Ethics, Themenschwerpunkt: Recht und Ethik im Werk von Jean-Jacques Rousseau (Herausgege-

ben von Byrd Sh. B., Hruschka J., Joerden J. C.), Bd. 20, Berlin, 2012, 328, 330.

Agon®o sMbob 83 60d6ol dgbobgd ab. vgomnsbo b., mgmtomma gommbmgoas, »d., 2007, 37;

d16g00d0 (3m3bomo 0@od00bol 8MLgdmds msegabmagew anmobbdmdl doba Loboor Lodsmmeal

Lndogd@ob 96bgdmdab. ob. xamgmn 0., abogn® doMms bsdstomombndogd@mds (dgosmgdom-

LodsGmmgdfngn 333 JoMomEo s FMbammo bodsGmmal dogomomdy), »d., 2007, 66.

®  Pfordten Dietmar von der, Zur Wiirde des Menschen bei Kant, In Fiinf Untersuchungen “Menschenwiirde,
Recht und Staat bei Kant”, 1. Auflage, Mentis, Paderborn, Verlag C.H. Beck, 2009, 11.

30 Martini S., Die Formulierung der Menschenwiirde bei Immanuel Kant in: Vortragsskript eines im WiSe
2005/06 gehaltenen Referats im Rahmen des rechtsphilosophischen Seminars “Die aktuelle Werte-Debatte”
bei Prof. Adomeit KI. (Freie Universitét Berlin), 5-7.

31 Aguas Jove Jim S., The Notions oft the Human Person and Human Dignity in Aquinas and Wojtyla, KritikeV-
olume Three Number one (June 2009), 57-59.

32 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 61-62.
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30b0 55805660 ymayngMgdal Logndzgmdg 9390360L.% mz00 MaMmLgds gobabomgds ImEsmn@
dgmdotgmdam, Mmgmbog 93@mbmdns ge3ndbgds. 505305693L o300 03&™bm3nnMa Mymgdgda,
306500056 3500 5300 mnMbgds. gb 938 30(390L, AMI bemMIsG oo domangmgds s@sdnsbgdobmgals
0o30bmogom 9MbgdmaL.* s3mgbs, 3o(3MdM0mdal mambgds j968msb gBmdbgds ssdnsbms dm-
o 3mbgdsb.% 306800, 3900 63dabs s M30m30BbMIMamBal gsmzemnbbnbgdom, gonzady
gm3gbocgdom, ,bsggme® megzdo ImMsmyma 396mbob® Jobgmgam, 8mMamal Bystim god8mo@sbs
®000mg9)em 5@83056d0. Bgdmambadbam sb39J@&9ddg POYMEbMom, MaMbgds gongqgds, Mmam(z ba-
%d39m0.% ben8s@0mmo 035mbabdAHbom, mambgds s6ab, gMmn 86z, 5s80560b Mmsbosymeaemo
Momds, dgmeg bz, s@sdnsbals dmMamumo dmmbmgbs, Gm3gmoa(y 90s805bL gbagdgds dmGemyca
33&™bm3n0bs s M30080bbMIMamMdal dgbadmgdmmdam. maMbgds MBEmmM gsbobormgds ssdnsbals
5@bob go63badmzgMgm s3MamEmm 60dbs. 5bndbnmmsb s 3ogd0Mgdnm bagnMomgdms sosdo-
960b ImEomm@o 0530b9BMadabs s 5@s805bms (36M3Mgdal MebILEMBMBAL gscmzomabBnbgds.”

08gbo, 5©5805699M0 MaMmbgds, Bmam® (3 LoMgdmmgds®, smzamgdmow 3985500 NMs©
80l 8o@oMgd9m LmdogdBL 93m360L.% 58539 EOHML, PaMLgdsbs s Mgmodnn® aMgdamgdgdl
3ol 3o6Lbgoggds obos, HMB MaMmbLgds M0l SdLMEYEBMMH0 M0Mgdmmgds. L 50580560l 8LmMy-
BMo oMgdnmgds dgodmgds asdmabs@mb Lagnmem cmogabagsm bgdsda, 564 ofs 03sdn, Hm3
5@305698L dgmdmosm gos3gommb ob, Mo by, s®edg 0dsdn, MHmA3 dsm dgbBgzo Mbsn, abn@-
3mb ob, Moz by®om.*" 5gd3g bogmmabbdms, Gm3 jobBnbs (maMmbgdal bymdgmbgdmmdal gbabgd) o
G0GgPmb0b 3gbgmmgdgdo (mombgmmoa bogdogmo oGl maMbgds — bambm) mebsdgommggmdsdan
3mmmmdlb go8mdaboeml. 2

3 Bielefeldt H., Menschenwiirde: Der Grund der Menschenrechte, Berlin, 2008, 15; ;s30bgggemgdals 3068 0-
Lgmmo goagdobs s LodsGmmal bndogd@al, Bmameg dnbgdao bydagddob, dgbobgd ab. dmady
3., Ladofmmal 3Msd@ 0z mmo ymauogmgdal dg39(36930b (3009, Y30Me@gLoE s@ednsbal Mgmgdoms
g6omdon, gbggdo, »d., 2013, 57-58, 61-62.

3 Schaber P, Jahrbuch fiir Recht und Ethik, Annual Review of Law and Ethics, Themenschwerpunkt: Recht und
Ethik im Werk von Jean-Jacques Rousseau (Herausgegeben von Byrd Sh. B., Hruschka J., Joerden J. C.), Bd.
20, Berlin, 2012, 319.

3 Joas H., Wiirde und Menschenwiirde, in: “Werte und Politik”. Ein Beitrag fiir den Kongress der Friedrich-
Ebert-Stiftung, 2012, 1.

3¢ Pfordten Dietmar von der, Zur Wiirde des Menschen bei Kant, In Fiinf Untersuchungen “Menschenwiirde,
Recht und Staat bei Kant”, 1. Auflage, Mentis, Paderborn, Verlag C.H. Beck, 2009, 19, 24; googq® o
LodoFmnEgdfng 3omEgdMmgdoms g580%3b60LmMsb s 3o3d0Mgdoom ab. dmndy 8., Ladstmmol 3Ms -
&039mo ymgxgogmgdob 93536580 (300, 30608 gbow s@ednsbab Ygmagdsms gMomda, gbggdo, md.,
2013, 23-24.

37 Lim Mi-Won, Der kantische Begriff der Menschenwiirde in der bioethischen Perspektive, in “Nomos”, No. 20,
Jun, 2007, 60-61, 65-66.

38 Tiedemann P., Der Begriff der Menschenwiirde (Eine Anfrage an die Sozialphilosophie), in E-Journal Philoso-
phie der Psychologie, Frankfurt a. M., 2006, 8.

¥ Dangl O., Der Begriff der Menschenwiirde, in der Publikationsreihe des Kompetenzzentrums fiir Menschen-
rechtspidagogik an der Kirchlichen Padagogischen Hochschule Wien/ Krems, 09/2012, 1.

4 Kant I., Metaphysik der Sitten Tugendlehre Kénigsberg, 1797, 94, In: Weischedel W. (Hrsg.): Immanuel Kant.
Werke in 10 Béanden Bd.7 Darmstadt [Wissenschaftliche Buchgesellschaft] 1983, 569.

4 Tiedemann P., Der Begriff der Menschenwiirde (Eine Anfrage an die Sozialphilosophie), in E-Journal Philoso-
phie der Psychologie, Frankfurt a. M., 2006, 11-13.

2 Hughes A., Democracy in crisis, Equality and Human Dignity in South Africa and Ireland, 2011, 16.
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30dsbo@ady, ombgdalb mmam396@®moa (36980L gb sb3gdd o, sbgsg, W393d0M@gds (36mdag-
930b bgggHmIn sBLdYe sSDOHMIMNZ Fmgrb.** 8md8gqdal nbEngn@sm Mo BmEgmo gemnbrg-
b5 8mgd3ggdal nbrngnmsmyma dgbadmadmmdabs (gmgds) oy s 30mgdmmdal (8mgamgmds)
BmM89830;* 535bmsb, boddg Bggbgds 08sb, Mo(s LabyMzgmoas, BmB nymb (ggMsMLab bgggem); sbgag
mo@bgdol gb sb3ggE o0 ngomuMos (NLabENmMS) NGmgds-Fmgzgamamdal n@gsrnEo babosmowsb
358mB8nbay, n@gomm@o sMbo 3o Dmaso s SBLEMSJGNm0s®. gbsdsdabsw, 53 gomgdmgdgdals
dobgogom, mambgds gobg390369ds Kgcombym bggMmb.

3) @0/@bgds — 50530360l YRmg393ab Lobyaba

mmam396@OHNmo mgombsbGabom, maMmbgds 90880560l NEmgdgdal baggmdggmos ©s ¢393-
domegds mombgdsl Mmames 3o@n30b(39850, LEMmymPamgdsbs s domomgmgdsl, sbgzg dm-
Bom@ae ©obadgzgd s dgmabam 30mm36980L aMbgdsl. 98 goggdom, ss80sbyMn maMmbgds go-
Babomgds 360b(30350.% Logdg nbos, HMB 880560l (3oem39mmo NYBmgdgdo J3bal 9866
3dommE 083533069899 dmmbmgboms ,3o@ommal®, Mowasb abobo dobssMbmdmngswm s nbb@o-
&EocMo 03b9396 gMPYONL. Medgbowa(s 93 YRMydgdol bogndzgmo 5@sd0sbol maMbgdsdas,
00530560L Bmgdgdl dmMal, sbggg, cgombsohobm sgoma 39308 ,356999mMPg NRMgdgdL®. ab
139390600985 Lo gdFng gocsb@0gdl, MmMImgda(s, 3oMzggm Moadn, bobgmdbogmd Mbos ©s-
0(3350; dgmerg b0z, aobnymPmmdals (36935 gundbgds s@adnsbals Y@madsms dmGomu& dm(34)-
mdob. Y mumadoms gobyympmmdsdn 3masdEgds, HmB gb mamgdgdo goboboemgds mebmsymmoaem
NBmgdqdsm, HmImgdaz 5033056L magzobmagem M 39380Mmgds. 535bmsb, s@ednsbals Yymadsms
3Mb6(3993(300L Babsbas dmagmgbo 083gG0@030L — s@sdnsbols ambgdol — o339, H™M3gea(3 5bad-
By MR gd933n(3 90bobgde.® 53 a0aqd0m, 50053056mM0 oMbgds sl Logmdggmon, HBmImawsbs(s,
Lo@moz00b Bobgozom, gnmsmMogds s@sdnsbal Mgmgdgda.®

Logofmzggmmb 3mbLbEoGMEnom, 3basgbow gqgmdsbmmo dofMomsen 3obmbabs, s@ednsbnEin
mo@bagdob (36980 gmdbgds maMmgdamadgdl, Gm3mados 5058056ms NEBmgdgdomas s (3Mmns. dm-
(3999 d93mb393530, ©o(330L 394960D30l 3Mba abos, HmMB ssd0s60b MREmgdgdo bsgMmam mozdo
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0gon@mabs ©s gbodognmab sb3gd@gdob gbobgd ob. xumgmn m., ngorrnEob abmbgmemmao-

60 sb3gd@0, »d., 1988, 9, 15.

# Trauenxo FO., MeTomOIOTHYECKHE BOMPOCHI TEOPHUH TIPpaBOOTHOMIEHNH, «IOpuanueckas mureparypa», M.,

1980, 107.

0gorn@o 5Mbob 93 6036930 dgbabgd ab. vgomnsbn L., mgmEonmo gormmbmgons, »é., 2007, 218-

219,341,342, 47.

% Dangl O., Der Begriff der Menschenwiirde, in der Publikationsreihe des Kompetenzzentrums flir Men-
schenrechtspddagogik an der Kirchlichen Pddagogischen Hochschule Wien/ Krems, 09/2012, 2; s@s30sbals
00fbgds 3G0b3030L Mobgado soyzebs 6. mongg39ds5¢3. 0b. Teifke N., Das Prinzip der Menschenwiirde
(Studien und Beitrage zum Offentlichen Recht), Mohr Siebeck Tiibingen, 2011, 33-169.

47 Bielefeldt H., Menschenwiirde: Der Grund der Menschenrechte, Berlin, 2008, 34.

# - bodommggmmb  bogmbbGo@miom Lobsdsmoemmb 2012 Brmob 26 03b0bob  gomsby3g@omgds
(Ne3/1/512).

#  Bielefeldt H., Auslaufmodell Menschenwiirde? Warum sie in Frage steht und warum wir sie verteidigen miis-

sen . Freiburg, 2011, 138; Fricke E., Achtung der Menschenwiirde als stindige Herausforderung: Virtualitét

und Inszenierung _ auch ein Rechtsproblem? in E-Journal: “Communication Socials”, 44. Jahrgang, Nr. 4,
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(36mdg80lb 408530 (39mgdgemo o6 ©583@30(390L, M3 obobo Lobsdwgamgl dggbedsedgdmes. dm(3g-
3o Igbmob LEMG0 33503035300 Bmombmalb 3oGnb mambgdal badsMmmgdfmngn o(330L gR0-
Boz00L gobbodrg@sl. mnMbgdsdo dmnsdEgds 30mzbgdal Bogm Lozmmsta ImEomaEo oy Lbgs
030b93980b, L 3MMsMa babmasmgdmngn 360d36gmmdal Bggebgds.”” 85dsbowady, mambgds dgas-
Lgdoma 3o@gammnss. LL3-ob 3g-18 dgbmom s3Mmo 30Mmmzgbgdalb aMLgdal, MHmamt(y mofmgdy-
m9dab, 3gx30Lgdab Mbatn 5943L Mmz0m YPmgdsdmbam oMb, 3063 Mmogobo ambgdol o(335L Imomb-
™3L. 0ombgds dmazegL Lagmmamo ImGsmamo m30b5d980b, bodmasmmgdobawdn 3sbyybobdagdmm-
30, baggmemn Lodmasmgdfngn 3603369mmdolb dggabgdab. sbggg 3gbadmagdgmoas Mgdm@o30nl

DB gd00 (310 beggmmgdo dmo39309L 0Mbgdab Mamgdom o sb3g]@gdLb."

6 bagdomoggmmb Lagmbb@odmiom Lobsdsmommmlb 2009 Bemab 10 6mgddmab gowsbyzg@omgds
(Ne1/3/421, 422).

LogoGmggmmb mbgbogbo Lobsdsmmmb badmgomadm, badgbscdgm ©s go3m@mgdol Logdgms
3oma@ab 2002 Bemol 25 0360bob gomsbyzg@omgds (393wmamddn — binba) (Ne3 3-337-02).

" bybg 23.07.2009 (bogdg Nesb-1174-1319-08).
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90039960 3539800, 0Mbgds M300dgPobgdal 3mmbmzbol Mgmgdss. 535Lmsb, aMbgds gv-
a0 BmM30m 396 g5dm0c3mmgds,”? 306500006 565 JmbgdMngo MMmogHommdgda, msgolb IbGog, 8m ;-
9dnm0s 93mbm3803ne dobssmbl @s 56 o3l Go0dg maMgdemagds, Mol godm(z bosbal sd@30(39-
daborgol bs3datnbos 396mbom @oMmo NRMgdob oMm3g3(3.2 v880560L MaMbgdsd badbmgo
>g36030b Mgb3mdmozodo 3603369mmmgebo gogmagbs admbas s@sdnsbols Mgmgdaddy, MHmamMazos
®365LBmEMB0L, Lobbrmol LadsGmnmal, s3@&mbm8onl, 39Mdm (3bmzgMgdabs s asdmbs@zal mago-
Lynmgdob bggmm. gb gobos 3sdggogammdal, 3mbsbamgmdabs s sbgsmndgsmmgdamgdal og-
3m3Mo@0mmo 360b(303980b (33590 06LEEHN39680.8!

Lodmgomagdmbadstmmgdfngo mzombabdMnbom, 358 030Ls s MaMmbgdal DbgmdMog 3o gam-
09330 0g49mobbdgds Labmasmgdal sdm 3ogdnmgds 30MHmzgbgd0l dndsto ©s 30Mmm3zbgdal do-
96 bo ggosmn 360d369mmdal dgggabgds, Mmdgmas Lobsdwgomal dgbsedsdal i@ gdL bws dggbe-
35393mgL.5

4.2.2. mo@bgdoo 339 bgggMmgda

00fbgdab, mbagg@mbaomyma bobnsmnEsb godmdwnbamyg, dgbbgglb Mbota dmaz3sl bbgs 3ofmmg-
Bmmo gpmgds, Mab aodm 3 90badbymon sb3gd@0b gomgzgamabbnbgdom Ladmdsmasgmbedsmomgdo-
30 ©5(330b5b, aoMs maMbLgdal sd(3930 bmEMBoby, 88mJdgEgds 08 3oGmzbmmo Mgmgdal 4 dEH6-
393ymaz0 ben@ds g, Gm3gmo(g obggg dgamobs. gb dgodmgds dggbmb dsgsmoma, 3580g0b, bogdos-
bo Mg3n@o300l, Lobgemal o6 godmbobumadol o330l s Lbgs MYymadgdl.

535bmb, dgbodmgdgmos maMbgdal bgmymagom bLobgmoag dgomobmb. Labgmo asbobomagds
65 0b6og0smndgdol badysmgdsew, dobo (33momgdobal 3060l nbngonemabgdal Ladmsmyg-
353 0(33gds. 385bmb, PMyLE®gMB0m s @mommMas bqgbob dgzme®, Hobsg Im3ygzgds babgmal
dg(33emo. gL 30 9393800 gds Ladmdomadm 59 gdol BamBsmgmdol Mganb@®azsl (3ofemmdal
3mBdmds...), 3o6030L IMbIMBob omgdsls, 3mbiMg@mmo bgbobmgal 0856568 M0 YBmgdgdol go3-
(39m9dL. 83 EMMOEs6 dob boMmdmgdmds @mgds, Imambmgmlb Lbggdobash doMawa (3bmgcgdals
358030b(3985. 306Hm3b930L ©a(330L Bobboc gb aofgdmagds, smdam, Mbws gobabomgdmeaglb badsm-
056030 B0g300L FHoedoa. 53560sb, Labgmoal bgmymezsd dgadmgds 358 0g0bs s mambgdol dg-
mobgs aodmabgomb. oyd(39, gb o6 6adbogl o3 Lozgmggdal (30em3g LadsMmmgdfmngn @s330L Mav-
™g39mymyzob.84 sbggg 906036yl dgndmgds 8m3yzqlb 358030l dgmabges.

LLg-0b 3g-18 Fgbmal 1-mo babomab Mmobsobdaw, babgmal Gomgdsdn dgzommgdabsl babaMAgmm
dmmbmgbs ¢bos g93mdmnbaomgmdoglb dgdmgan bLogmdgmgdnwsb: o) bowagm Labgmoa g39036mes
3mbaMAgmalb s 8) Im3abiybg b YoMymayogl, Hm3 Losgm babgmo g3mmgbol mbamhgmal. of
Lobamhgmm dmmbmgbs 0dbgds Labgmal smosgds. oy Im3sbybal gobdMsbzom 56 Mbgdo gony-

7 Fricke E., Achtung der Menschenwiirde als stdndige Herausforderung: Virtualitit und Inszenierung _auch ein
Rechtsproblem? in E-Journal: “Communicatio Socials”, 44. Jahrgang, Nr. 4, 2011, 456.

%0 bybg 03.04.2012 (bogddq Nesb-1477-1489-2011); byba 25.02.2013 (bod8q Neob-1149-1169-2011).

81 Hughes A., Democracy in Crisis, Equality and Human Dignity in South Africa and Ireland, Dublin, 2011, 16.

2 bybg 03.08.2012 (bogddg Nesb-1739-1720-2011); bgba 03.08.2012 (bod8q Nesl-208-201-2012).

8 B.v. France, 1992 benab 25 85680l go0s693980mgds.

¥ 60bodg 0., 505805600 0b@0z0@MImMMES — baddmms Ladmgsmsgm badsMmmab ©azzob Logsbo, bs-
Jotmg. bLE 8g(36. 839009300l 35367, Bormmbmegnal, Logdmmmanal, g3mbmanzobs s Ladsmmmal
LgGoo, Ne4, 1977, 88.
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Gobomgdmmdam dgamabs babgmab mazmagds, ImbemBhgmgl dgmdmos gmad@nco badRgmam dm-
000bmzmb JmbgdMngzn 56/@s sGogdmbadmngn Bosbal sbsbmemMgds, mm3gmoa(z dgodmgds @s3dsym-
RBomegb, bgmymazob dMsmanmmdab Jombgosgswo.t

sbg39, 30dmbobeymagds dgndmgds 8mgdgb oMbgdom s bggMmas B gda. Lobgmomdm,
3060l godmbobymadol aodmd3qy6qdsb dgadmagds 358030Ls s aMbgdal bgmymas 8m3yggl, o
353mg39469dnm BmBmdg ol ©sdsbobyxgdmmoa, dgnMszbdgmygmo 56 obgomn gm@mdomss, Gm3 dg-
badegdgmos bydmasmMgdsl 98 306Dy MoMymPamn sdDMa Bsdmuysmndwgl.t’

380bmab, gbgzEmbadn o(330L abgmogg aoMob@Goom LafMagdmmdl, Hmammaomss 93@mMal
b8g0mm0 bobgma.® bagmmobbdms, Gm3 30Mmmzgbgds sdbmab Mo mazal byymogMgdslb babsmdmgddo,
Loog@mEm badsMmmamoa(z 505653 30b 0b0g0EsMdSL. dm(393mm dgdmbgggedo baddg gbgds bs-
Boc3mgdob 53096@mEMIabo @ MmEognbsmmdal o gbslb o o330L.5

3939 9b@s 500b0dbmb, H™3 Jgbadmgdgmoas mambgdab bymymenm Jgomabmlb doMowo (3bmg-
905(3. gb gobbo gnmnmgdoom (3boo©ss 30dm33g0m0mn 5830560l YBmgdoms ggmmagmo bobsdom-
nemb 36og80300. baddg abss, Hm3 gg@mmbsobadsmmmad ndbyggms godogyma bgmdgnbgdmmdobs
5 0Mbrdolb o(330L YBgdaddyg. 9939 39603oM s, BM3 aMbgdal sb3gd&0 3mdgumas doMawn
36m360980L ©o(330L bLygmmgddo (93Gm3mbggb300b 89-8 Babmon), HmBgmas ¢39330M©gds 3580-
30b(3930L Bmabmzbols, Bmam® (3 3mDad MM 3omEgdnmgdsb.?’ 3odobowsdy, moMbgds g3Mmm3mmas
LobOBoMMMA 3oMown (3bM3Mgdal ghm-gFm by gMmm 300Rbos, 306500056 (50em 39 o(330L Loggmagw
3655 3mb396(3000 3omzamalbabgdmmo, dogfad, 53 Joamdal dobgogom, nzogLb dab. gbgs mambg-
30l 996039MbamnE0 bobnscmnEsb godmdmabsmgmds. md(3s, 3903394 3gd3mbgzgzgdda, dgadmads
006bgdsed dma(339L oMao bgggem s dgdsaqgbgm babomowm, Moz aMmbgdalb gobbsgnm@gdam d4-
6935b g53m 33900L.""

09m9bow, maMmbagds, Mmam@ 3 nbngn@msmmdal gs63LsdmzMgma 60dsba, sdmnbamsgo bgg-
Ama, Mol godmg dobo Ibsmgqdol LEMma© asbbobmgms dgndmgdgmos. m9dgs dgbodmadgmos bob-
a5b3ds, Hm3 JobsobmdM0gzo 308d0560b MmaMbgds 6adbagl 306Hm3gb69d0b maMgdmmgdol 3o@n30b(39-
3L, 835bmab, LodmdomodmbedstmmgdMogo goggdom, Mbs 353mn3390mMbL 58056Ma mambgdab
3933060 5) 50530560L 0bgbGMdabs s Mmz30m3gxsbgdal, 3) bbgnmadcago s GLodmmmgonco
bgemdgbgdemmbal, g) 06@030b, ©) s@sdnsbals mzomgsdm 33930L dmsege® LggMmbes ©s g) bmgne-

5 60bodg 0., babgemab mamgds, bbz-ab 3m896@eca, B. 1, »d., 2002, 58-60.

% 60bodg 0., 30MvE0 sMdmbgdMozo Mmumgdada, bbi-ob 3mIgbdema, B. I, md., 2002, 70; ab. Luba
24.04.2003 (bogdg Ne3 3-1240-02).

¥ bybg 23.07.2009 (bogdg Nesb-1174-1319-08).

8 60bodg 0., babgmal mamadob Jobssmbo, ,Loddmms baBstmammn®, Net, 1976, 33.

8 Peifer K.-N., Individualitat im Zivilrecht, Mohr Siebeck, Tiibingen, 2001, 55-113.

% R (Bernard) v. Enfield [2002] EWHC 2282 Admin.; Human rights and equality, Runnymede’s Quarterly Bul-

letin March, 2006, 14; Wildbore H., The Protection of Freedom Under the Human Rights Act: What We’ve

Gained, in: UCL Human Rights Review, 2 Ed (Editor-in-Chief: Annicchino P.), London, 2009, 157; Pretty

v. United Kingdom, 29.7.2002; Wildhaber L., The European Court of Human Rights in action, Ritsumeikan

Law Review, No. 21, 2004, 84-85; sbggzqg ob. Maxine D. Goodman, Human Dignity in Supreme Court Con-

stitutional Jurisprudence, 84 Neb. L. Rev. 2006, 740, 751, 753, 777, 784; @sb36. ob. Barosso L. R., Here,

There and Everywhere: Human Dignity in Contemporary Law and in the Transnational Discours,

Vol. 35, Issue 2, 5-1-2012, 331-393.

Bogns 4., 3oGemn (36m36930L o330 LadoMmzgmmb Ladmdsmogm bodamommnlb 3abgogom, md.,

2012, 159-166.
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Mo 3939060930b ©(330L006.7 Bgbodsdabow, BbsMggda, HmBmgdbs gb 6036530 3033060y,
gmzgmngol mombgdoom dmm Lggmgdl gmmabbdmdl.

4.2.3. m0@bgds — bydmdomsgmbodsmanmagdMmaga yMmmagmamdab mdagdga?

Lodmdomsgmbadamommgdfngo Hmoghommds, doMomoEswe, magobo sObom, Mganmsonto
badmgomodm MBmgdgdal MBHNME39mymBal bodmemagdss,” GmBgmoaz M39330MEgds JmbgdHog
MRmgds-3mzomgmdgdb. o9d(3e, godmbszmol dgdmbggzgddn LodmJomsdmbadsmmmgdmngn mE-
®0gH0nmds bgmymazob dgdgasz 9Mbgdmdlb s anmobbdmdlb msazgoma babosmals ds@gMasmau-
badoMomgdmng MMmogBnmdsb™. gb dggbgds gom33gmm oM@ sMedmbgdfng MEmogMmomdgdl,
Am3mado(z 960d JmMmbgdMngmsb 839330694, doa3Med a(3mns Ladmdsmagmbaedsmomgdo-
30 6m853000.% 50badbymo 30 3589sMgdmmos, s8bmmaEmEa NOHmogMmommdal gmgdgb@do Mgmg-
3oL bobom,” Hmgmbaz M30Mob3doMmmgds yzgms dgbodg 30Mab dmaswn Bmgamgmds, o6 Rsg@aml
D@ gda8mboemo 306ab ,bo8Gmmdgmmdn“.” maMbadolb Es(330L MBmgds doMsewa sMagdmbydagn
NBgdss. 306000 5M3JmMbgdMngo NBmgdgoal Mmdogd@os sMsds@gmasmyma (bymagMo) boggomg-
“98

760,%% o Lbgs M3 o6 g98mInboMgmdl doma s@ALNESE. 585Lmdb, SdbmEmEYHn Mgmgdada bo-

3oMonmadcngn NEmngomdals godgm sGbgomdl. badsMmaman dom o6 sfganmamadl, s6edgw doma
R3623930b0b 9dGY63gerYmBL RI330m.”

(36mdons, H™3 LogmmaMo YR gdgdob so330L mgamamdgdl 3933060 og3b dofoma Meg-
9390006, MM3magdoz go3maygbgds 39MdmbadsMmmgdfng MHmogMmomdgdda ©obdmdozonma
bm@3780L gomgamalbbnbgdom. doMomswon Y@mgdgdo mafMgdymadsms mdogd@ne babmoal sbbsdl
bem& (3L, BmBgemai 3gOdmbsdsmmmgdMog MMmngMmmdo a5MEsnddbgds. Dmasmo doMmgbeyma

anmgdob Rzgmmadmog @mgdem smnsfgded 3o Ladmdsmadm badsMmsomdn MhggmmmE gooxsM-

2 Fricke E., Achtung der Menschenwiirde als stindige Herausforderung: Virtualitit und Inszenierung _auch ein

Rechtsproblem? in E-Journal: “Communication Socials”, 44. Jahrgang, Nr. 4, 2011, 456.

Kpawenunnuxos E., OxpaHsieMblii 3aKOHOM HHTEPEC M CPEICTBa €ro 3alluThl, B MaTephasibl HAyYHOU

KoH(epeHH: «Borpocs! Teoprn OXpaHUTENBHBIX TPaBOOTHOIIEHHI», SIpocnass, 1991, 14, 18.

Bepuwunun A., OXpaHutenbHue MaTeprualbHO-TIPABOBbIE OTHOIICHHS U IIPaBO Ha Cy/IeOHYIO 3aIlUTy, B Mare-

pHaibl HayqHOH KOH(pepeHInH: «Bornpocs! Teopuu 0XpaHUTEIbHBIX IPAaBOOTHOLIEHUI, SIpocnass, 1991, 36.

Maneuna M., JInuHple HEeMMYLIECTBEHHBIC ITPaBa IPaXKIaH: MOHATHE, OCYIICCTBIICHNUE, 3AIIUTa, 2-€ H3JaHNue,

HCTpaBIeHHoe U pononHeHHoe, M., «M3_IIPEC», 2001, 24; 30Ms@0 g6mogmomdal os330b dqbabgd

ob. 3969bge0dg ., badmgomadm 3mgdLoL Dmaswmn EadMmgdgda, ,JoGmyma Ladstmmal do-

dmboemgo®, 7/2004-1, 7.

% Bpamycs C., Hopge O., T'paxnanckoe 1paBo, M., «3Hanue», 1967, 41; 3mdsbody s., badmdoemagdm badom-

oo, bmgawon bobamo, §. 1, »d., 2001, 100; Schlechtriem P, Schuldrecht Allgemeiner Teil, 5., neubear-

beitete Aufl., Tiibingen, Mohr Siebeck, 2003, 8-9.

Onnexyepyc JI., Kunn T, Boregh M., Kypc repMaHCKOTO Tpa)XTaHCKOTO TpaBa, T. 1, BBeIEHNE 1 001Ias 4acThb,

IepeBon ¢ 13-ro Hemeukoro usnanus I pase K., Honunckoui I u Anemwynepa B., M., U3n. MnocTpanHoi

Jlut-pe1, 1949, 274; Kpacasuuxoea JI., JluuHast >ku3Hb TpaKJaH Mo OXpaHoi 3akoHa, M., «tOpun. JIut-pay,

1983, 58, 59-62.

Manetina M., JInaHple HEUMYIIIECTBEHHBIE ITPaBa TPaKJaH: MOHATHE, OCYIIECTBIICHHE, 3aIINTA, 2-€ U3/IaHuE,

HCIIPaBIEHHOE U JononHeHHoe, M., «M3_TIPEC», 2001, 13; sbggg ab. oggedzoema d., 3obxybalidggdmm-

35 dmGsmeMo bosbobogal, »d., 2003, 8.

% ab.: <http://dissertations.ub.rug.nl/FILES/faculties/jur/2002/j.e.wichers/wichers.PDF>, [07.05.2010]; 3bgs3-
Lo dgbgnmgdal dgbobgd ab. Jlanau B., Cuctema 00bEKTOB TPakIaHCKUX TIPAB: TEOPHUs U CyfeOHas MpaK-
tuka, Caskr_IlerepOypr, «lOpuangeckuii eHtp IIpecc», 2002, 106, 115.

93
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M35 3DBIMOMadnmal 306HmM36930b s(339.'% FoBmmamos, 3MbLE GG badsmmama 360b30-
30b Laboom gobLabM3MO3L 0boNgoEsEMBLL, BogMsd badmdsmsm LadsGmama 3mb3MgGME FGmE-
3ol 5dm g3l 30Mmzgbymm Bmgdoms (3350, Mams 30Mds LbgssLbgs YBmgdals dobnggdal aboom
®3000Mb g5bobm@309mmb aboba. @M 3g@0(3, doMomswo YBmgdgdo bobgmadbogmgdngn dmddg-
©0938980bg56 30MMs MO3(330m0 YPMadgdos 03 EOHML, Amge bLadmdsmsgm badsGmemol 3nbsbos,
3mobgbFoamb (3oem 399 30Mms ImEab bodsMomgdMogo MBHmogHomdgda.' s8gbsw, boJotogg-
mmb 3mbBLGoG 30 3gMdmbedsmommgdmog (3mEndMbEG o) MMmngmmmdgdl s69bGnaqgdl sMs-
306306 3gMdm badsmmmal badmsmagdom. '

535b06, 3J9bMbIgdgmds mambgdob sd(3930 Lbgowsbbgs Immsmuma Bgbo goboboms gmmds-
&0 3obmbgdal Mebgado L 3-0b 3g-18 3nbemoam, Mm3gmaz sGbgdomaw ggMdsbymoa bLadmomsgm
Lodofmmal godmzmamgdal nbosMmgdl. sbgsg, aMbads, Mmo30b0 s@bom, gobobomgds (396@ MmN
bzgme bmaswo 3oBmzbmmo Mgmgdabs, HmBgmag bagmmamo 30Gm3b69d0L gobzomatgdols bm-
3500 0330bmxmgdob gBm-gHmo dgdsmaqbgmn Bobamos. badomggmmb 306mb3gdmmdada smons-
Hgdmmas Mo o3 30mzgbgdal gobznmafgdals magobnamagds, mombgdsl 3aofmmgbgdalb msgoa-
Lygsmo 30630006 750L NRmMadsbmsb (bag. 3mbLE 0G0l 8g-16 3mbeman) ghmaw dgbbgsl ¢bsto,
3 bbg-0b 3g-18 Fgbmom SoMEs306M gonmgamnbbobgdgmo bozgmg ozl Lbg-ob 992-9 3xb-
mom'®, GmIgmoa(g 00035m0bB0bgdL L4969 gma@b®.!%
396bsmNOMB0L a08m 0(393L 30wz Dmase 30mmMzbmm MBmgdsb.'® s8sLmsb, bbs-0b 3g-18 Bmbmom

ol 3mgboao bobnsmnbss s 8nbo abo-

(390 35&030 s 0Mbgds, Bm3mado(z g3LabnMads 530560l nbngn@msmabs(30sL, 30bsnwsb
a9mobbdmdl Lodmasmgdsdn dob mznmasdmez3q3sb.'% doMmamown MBmadob dmaswm 3oHmzbaye
Rmgdsdg dgbsdg 3oMmms sMs3nMmsadnmn ImJdgegds BoMIMImMdL bl g-ab 992-9 Lodmgsmsadmbe-
3oMngdMng dmasw 30MHmM3zbym MRmgdsl, Mmdgmoas ma30bxmgdol Jg9bggms, 3asbbsdrgmmlb
0300353m633930b B gdob ©sd(3030 LogM(3g. o M300853mMmEM33930L YRMads, Bmamt (s dDmaos-
©0 30MmM3gbnmo MRmgds, 3060l YRmgdsdmbomgdss, mz00mb gosbyzo@mb, bsznmemo dofmmg-
Bemdal godmba@gol sbdgd@gdo o Immmmmdam gobsmb bgmBababzomdn s 3MbiMgG Mmoo
30b0300.'7 53gbow, M0MLdolL ©o(330L MBmYds, Megobo s@Mbom Mbos gsbobomgdmmgl dnMHmg-

by ymgdo, bmemm mofMbgds — badmdomsdmbadsmmmgdfMogo @s330L Mmdogd@ow.

10 Uesseler CH., Einwirkungen der Grundrechte auf das Schadenersatzrecht (Dissertation), Wuppertal, 2008,
46, 48, 50-51, 70.

01 Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 337.

192 ab. Phirtskhalashvili A., Schutzpflichten und die horizontale Wirkung von Grundrechten in der Verfassung
Georgiens vom 24. August 1995, Berlin, Universitétsverlag Potsdam, 2010, 47, 49-52.

18 Ehmann H., Der Begriff des Allgemeinen Personlichkeitsrechts als Grundrecht und als absolute-subjektives

Recht, in: Festschrift fiir Apostolos Georgiades, Athen; Miinchen, 2005, 116-117.

Bogzodznemo d., @gmod@&neo gommgdnmgdgdo badmdsmodm bodofmamdn, mba-ab ogGoammao

B3G9 0bL 80 Bemobomogabodn 8admzboem Lsoydamgm 36 9dnmda: ,babgmdbogmbes s Lodsm-

omab sg@omnmo 3Gmdmgdgda” (M. dgbggemns M.), »6., 2003, 184.

105 Schmidt R., Schuldrecht Besonderer Teil IT _ Gesetzliche Schuldverhaltnisse, 1. Aufl., Grasberg bei Bremen,

Rolf Schmidt GmbH, 2003, 190, 193; Schmidt R., Schuldrecht Besonderer Teil II _ Gesetzliche Schuldver-

hiltnisse, 4. Aufl., Grasberg bei Bremen, Rolf Schmidt GmbH, 2006, 203.

6060d 02., 500580560b 0bogn@Msmmds — bLadgmms Ladmdsmsgm badsommal @s(330L bagsba, ,bs-

Jotmg. bLE 8g(36. o 3009300L 85369, Bommmbmegaals, gbogmemmaonol, §3mbmadn jobs s Ladsmmmal

LgGoos, Ne4, 1977, 88.

abg-ob 823-9 d9gbeol 1-gmo Bobomals dgbobgd ob. Ehmann H., Der Begriff des Allgemeinen Persén-

lichkeitsrechts als Grundrecht und als absolute-subjektives Recht, in: Festschrift fiir Apostolos Georgiades,

Athen; Miinchen, 2005, 125, 129-130.
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4.2.4. mombgdob ©5(330L YRmgdab bydogd§o

bLLg-0b 3g-18 Bxbeal 3g-2 bsBoemals Jabgzom, b gobabsdrgmmL Lomsbsm dmbamBgmy,
3b9) 3060, 30bs(s Y@mgds ogd3b babadsMmmmb gbom 3obmboom o gbomo Bgboom, @soa(sgeb bsgy-
®aM0 0Mbgds Bgmobgzobash. o9y asgM(39mgdmmo 0bgm®mds3ns 56 dggbedadgds bobsdwgamal, 8ol
3gndmos babodsGormmlb 89339mdom 8mombmgmb momymezs.'® 54 ngomommgds 39Gdmbadsmmmad-
030 9OHN0gMnmdob dggagdol sMgbs@o. gb gbgds Jgbodmgdmmdsl, smadn@amb (3o 3gmmo
396dmbadsmmmgdfngn xmgdgdom s 0@z0Mmmb dgbodsdabo MHMNngMmmMdoEsb gs8mB8nbaty
3mgomgmdgda.'” bbz-ob 8g-11 8qbmoal abgrg0m, 50530560 MBmadonbasasbos, 564 53L mbsto,
oymb Lodmgomadm Mamgds-dmgomgmdgdal o@ogdgma."? maymgdombomnsbmdol asdmgmagbals
90-960 BmG3o dgadmgds Rsncmzsmmb 300l 1bsfon, 3Jmbogl 30Hm3bmmo Magmqdgdo.'!! mam-
L9dob s (330L NREadab Lydogd@n, 8obo L3gz0n030L gomgsemabBobgdoom, Mdmagmgbo momMgdeemg-
30b babom dgndmgds ngmb s@sd0sba, HmBgmaz m3008Yymegamn, msegobagomo s bbgs s0s8nsbgdals
®0bsbBmns. "2

535b0b, gobLsgNOEgdmmos badsmmamdn 3s805b0l FmbBobamgmdal gm@m3gdo 306Mabs s
3060m3bgdab Lobom. 5058056, Hmam(z 306b, o43b Y@myds-dmgamgmdabo; 30mzgbgds asbaba-
g3 5005805600 biymngH PoMgdnmgdsms gRmnmdmomdsm s badsMomgdmog s(330L bogsbsw.''?
0oL goobmgals bLonb@gHgbms M@myds-Imgzomgmdgdom segnMgamo s@s3nsbn. Mmd(ze asbom-
35m0bb0bgdgmons, MM 5080560 dgagds MgsmeMo s nEgaman babyobgdobash, bmeam Babo do-
memann®o bEOMIENMs s BLodognMo 3Mm3gbgdo Mmoo sMbob bgggHmb g3mm360b."" Bom-
®00d, 50830560, HMamt (s LadsMmommgdfng MYHMoghmmdams bdngddo, goMmas(3zomgdoom G gds,
858058 50530560b, Hmame(3 306m3693al, bmznsmama bgdmJdggds 3gndmgds goamdgmmgl. &3
3539300 396mbo 0(303L 30HM3b9dsl, 3o g o6 BBymgds Jobo bmznsmyMao Dgdmddgwgds. LEmM g
9L @oMgdamgds sobabgds mambgdsdn, MmMIgmo(y goMEs339mgdal 398mgas(z 50l a330L mom-
bo. bbg-0b 3g-19 Bmbemal Mobobsw, 3g-18 Jnbedo dm38mmo Loggmggdo dgmdmoas godmaygbml
03 30@boa(3, HmM3gmaz 01330 M3000Mb ofds Labgmoal ob doMowo MaMmbadal Mggmgdol do@ofgdg-
0, 3og58 bosdnbm 543L a(330L oMb nb@qmgbo. dsb dgmdeoas Lobgmabs s waMbgdal abgon
©5(330L Imabmgbs, Gm3gmoag 306mzbgdal s®Lgdal go63bsdmgMgmos s bozgonmal dgdwmgas(s
a®dgm@gds. Labgmab, 3s@030L, aMbgdal 86 Logdnsbo Mgdn@onal dgmabzabmgal dmGsmama
B0sb0b bsD@INEgdal Bmmbmzbs b zgmamob d93wga emd3gdgmos. M3z asbomgzgamabbabgdg-

18 Lymba 01.06.2006 (bogdg Nesl-1284-1520-05).

109 29m9bgem0dg ., 396dm LadsGommob mbmaswgbo LobEgdymo (3698930, ®d., 2009, 96.

FobB s (., dgbogomo Logomggmmb Ladmdomoagm LadsMommal bmgsw bobomdn, md., 2011,
167-168, 175-176.

JaMabaemodg ., 396dm badstomoal dmasgbo bLabgdnca (3698930, ., 2009, 135.

12 bogoBoggmmb LogmbbEodmiom Lobsdsmmmmb 2007 Bemolb 26 md@mddmab gomsbyszg@nmgds
(Ne2/2/389).

. 6060dg, 30Ms©0 Bmgdadol (330 oMo (335 dnb 39dmgg, Boabdo ,LadsMmzgmmb badms-
mogdm 3mEgdbob 3m3gbgema®, b. 1, »a., 2002, 78-79.

gon@o sMbob 83 60d6ol dgbobgd ab. vgomnsbo b., mgmtomma gommbmgoas, md., 2007, 37;
835bmab, BobagnEo oMol Lodommambndngd@mdal dgbsbgd ab. xamgemo 0., BaDogHEA docms
LodsBmambyydogd@mds (dgesmgdom-badsmommadmogo 33mg3e JoBmema s §Mbamma badsto-
mab dogomomdy), d., 2007, 66.
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0 36063030 ,00830560L oMbLYdOL (330 3M(EmEYds Mmamt(y 3398dg, abg aoM@s33mamal
bbmgbabg™.'"®

4.2.5. mo@bgdab bymymegab dgmga9d0

mombgdob bgemymaado 3masbdEgds 3ol dgbabgd abgmo (36mdgdals go3M(3gmgds, Hm3magda(s
96935 38 30(39%5L 30l dogM 3obmbal 86 dmEsmoal bem@m3gdol oMmmgzgzel, Nrombo bagiogmal Rs-
©960b."® mambgds dgodmgds dgamobmlb 83069800, 536065800, abIMgEoG0Mgdom,'” sbgsg
g sbymznms s (30em0bBsdgdao. '8

Lodmdomogm LadoMmamdo aMbgds asomgdom Gofmms. badmdomasmbadsommgdfog dg-
00939050 LK 30 56 FM0sDMYds, 5M8dg Bosbal sbsbManMgds, (BmMameyMa) ©s3dsymyamgds,
19

dgdmbogmob gomebms, mdmddgomds, dgbbmmgds (3mMgd@nfgds) s bbgs.

o gBmgdol ©s(330L bygMbgdos: ggmgdol dgdmabzgma dmJdgmgdal gobbm(309mmgdabasb magzal
49393905 (98mddgomds) s 356y398), Motymess, badababm (36mdadal god8mdzgybgds s bosbals

120

28 8039600, 30Am3b4)-

3bodmanMyde.

3) 3md3ggdab g5bbmM(309mgdabogsb magab g353930bs >
d376y39&0b dgbobgd Amambmzbgda

006bgdob (3306 YRMgdab Jgmabgs 3obmboom 3353090 oEagbormo 30MHMdgdolb EMmL Bam-
3mdmab 3mgddggdal d9by39@0L 56 3mJ3g0gdadg Mool mgdal Immbmgbsl. bmmdssMmggmmoa
NBmgdolb Hgomobsznsl 3obmbawgdgmo m& dgdmbgggel 30380690b: o) Bm(ze 3oL Labgmob G-
960L NRmMydsdn g(30mgdosb s 3) o9y gb Bmgds nmsbgds Jobo Labgmol bgdsMmgm godmygby-
dom. sbsmmaonfn dmmbmzgbol ©sygbgdol dgbodmgdmmdsl nmgamalbnbgdl bl -0 sbggg godmbe-
bymgdal @s(330L Y@mgdal Jgmobzabsob (8g-18 Fgbemoals 1-mo s 89-2 bobomgdn)."! bgdmoabaobg-
mad9mo dmmbmzbgdol o339 Igbadmgdgmoas, donbgoagsm dfsmgmmmdobs. mnd(39, oy mombgds
3gomobs 3063gb 3Gsmgnmo 8mddgmgdom, 3oL dgmdmos sGodmbgdmogo bosbol sbsdmanmgds.'?

bgmdyman 3mgdgmgdal gobbm@(309mgdnbogsb magal dg30390s oMol MHmgdama gobgemas-
mgds, MHm3gmo(3 @o0b@gMgbgdmem 306b osdmgsb LEMog o g89d&M Ladamgdsl dgmaal badsm-
DomEAM 3930 Mg3mMEGognl ImIbsgdsdy. dmdsgsmda bsdmygbgdmem 53 3mmbmgbalb dgmdmas
396dm bggmmb bgmBgmmgo bgmymas sogommb me300006. dm3g8nmo dmmbmzbal Bsdmygbgdals

" 50B0dbymob dgbobgd ab. Schweers St., Die vermdgenswerten und ideellen Bestandteile des Persénlich-
keitsrechts nach dem Tod des Trégers (Dissertation), K6ln, 2006, 172-174.

16 by 25/06/2002 (bogdg Ne33-337-02); bigba 03.08.2012 (bogdg Neslb-208-201-2012).

"7 Fricke E., Achtung der Menschenwiirde als stdndige Herausforderung: Virtualitit und Inszenierung _auch ein
Rechtsproblem? in E-Journal: “Communicatio Socials”, 44. Jahrgang, Nr. 4, 2011, 456.

18 Niggli M. A., Riklin F., Skript Strafrecht BT. 8. Auflage, 2005, 196-197.

19 Niggli M. A., Riklin F., Skript Strafrecht BT. 8. Auflage, 2005, 205; Niggli M. A., Riklin F., Skript Strafrecht,
Besonderer Teil (BT.), (§ 9 Ehrverletzungen), 10. Auflage, 2007, 191.

120 Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 338.

2 by 01.08.2011 (bogdg Nesb-152-146-2011).

122 by 24.04.2003 (bogdg Ne33-1240-02).
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Bobsdnmmdos go68gmmgdom oMmm3930L bgMombymoa bogMombal sGLdmds.'3 sbggg asdmymeqb
3mgd39gdab 3nMzgmem dgbEmmagdobs @s bgmdgmEmgo asbbmms0gmgdol bogmmbggdl. bmaswa,
»3mJ8900980L JgnbEmmgdmmdal bs33s6dm BgMm@nmo bag@mmbol (36985s.“ 3mJdgmgdal gsbbm zo-
9930bg0b m03d9393980L dmmbmzbs @obsdmmgdemoas, o9 30dmdzgybgdal Logmmbyg sMbgdmdb.
3mgd3900900l 3oMggmoem aobbm@zngmadal Logfmby Lo zdofmnbowss abadymadyma, Gmzs dm-
dogomon badoMmsmpammaggszs oMz 09 oby dmEMgem 8mdsgordn 3306Mom dmbmgds, b sMmbLgdmadl
330b LgBombymo LagEmby. Mo dggbgds 3mddggdols FgbEnmgdol godgmEmgdals Logmbgl, ob
5MbgdmadlL, o9y Bogd@gddg oxdbgdmma bgHomdymoa bymymaalb bagmmbol bogndzgmos ©sds-
89000 (sbaemn) bgmdgdme. doMomsma®, dmddgogdal dgbEmmmgdabasb magalb dgze3980b dgbobgd
Lomhgmab Booagbs bgmb mdemals dbmemmm sGobEMM0 god8gdal godmd3gybgdsl. s3s5bmsb, 3@ 30-
(390mgdoms boMmagbal aboo oEsLEYMMgdal Imgsemagmds §30LMgds 306b, Mm3gmag bbggdal
dgbobgd 358 0g0b dg8emabggm 3o @& gdb 988 30(390L; 04y 0l 53sb 396 BqobMmmgdl, Bobo gobsbawgds
gobgds, Bmamz sGabbmn. bgas@mEmmo bafmBgmo s 33sgmynmgds, o1 3@ 30(390mmgdsms
303m33emg30L dgbobgd LobodsMomm gsbbormgal EAML oanbos, Gm3 gb 4ob(3bagds o6 dggbe-
353935 Lobsdrgamgb. 24

335b3b, 5bobndbogns, MmB 3mddgwgdal om339mab (3969398 0b) Immbmgbals babsdommdgda
ymgzgmmngob ©bos dggbmb g3o48gd0b 3@ 30(39098b. 3mddggdals gobbm@(30gmgdabasb msgal dgge-
3980L (bgae@mEnma) dmmbmgbal ™ML o6 doomgds dbgoggmmdada sDMab YoMmymes, 30bs0wsb
53 3bom 5¢b0dbyyemn 0B393L sBMEL god8mba@ g0l megabygmgdsda Romggsl. sbggg, oy 330390
Bom3mea gbnmos sMobEm®, 4osdeMmdgdmsm ob dbomgbawm, 35d0b 30cb dgyydmons, @obobdal-

&qdmom 56 obads@gdmam scd®ab dmJdgwgdal dgby39@)0b (s 339m0b) 3gbabgd Lachgema. 2
3) g3cymeal dgbobgd Immbmsbs

356Ls 3nMEgdnmo 360d36gmmds gbnggds Lobsdsmommm Bgboo bobsdgomabomseb dgnbadsdm
0bgm®Bs(300L Momymanl Fmmbmgbab,'® Gm3gmas BoMm3madmds, Bombgmsgem bgmymaolb d@amg-
"7 05 m30Mo@gbow 3Mgbob g (3mgddg 398md394b9dmmo God@mdmngn ascgdmgdgdab
omdobg 88303905 3gqbgds.'® 3068 Lobsdznmolb JgMbodsdm (36mdgda Mbos Momymb 0dsgg

aenmdobos

3obmdMago 0bgxgm&mds300b Ladnsemgdoom, Mmdmomsy aMmbgdolb gnEsbdymagmn (36mdgda go3-
A39ms (bbg-ab 3g-18 3bemals 3g-3 6560mn). 83 Bmmbmzbal @oygbgds ©sbadzgdos, oe (36mdgdal
358530 (399390 396 538 30(393L, HmB 3936 (39 gdmo (36mdgdo bnbsdznmglb dgqbodsdgds.'??

LL3-0b 3g-18 3ybemdn 2004 Bemals 24 0360L0b (330 gdal Msbobdsw, 30Mb dgmdmas 3nfow Mg3-
935md (339 »3obMbom oggbomo bgbom®. LobgmmdMm, ,Lodygzobs @s godmba@gal msegobmey-

123 Miinch H., Der Schutz des Einzelnen vor Presseverdffentlichungen durch den Deutschen Presserat und die bri-

tische Press Complaints Commision, Eine Untersuchung zur Spruchpraxis unter besonderer Beriicksichtigung
des zivilrechtlichen Rechtsschutzes der Privatsphére (Dissertation), Konstanz, 2001, 128-129.
124 Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 338.
125 0439, 339.
126 ymba 01.06.2006 (bogdg Neslb-1284-1520-05).
127 60b0dg 03., 306e@0 5ModmbgdMogo mi3madgda, bbz-ob 3m3gb@smn, b. I, md., 2002, 70.
18 Fezer K.-H., Kommerzialisierung des Personlichkeit, (vorgelegt von Beuter Cl.) (Dissertation), 2000, 18.
BoMmodsdy 6., ImBom@n Bosbolb s6sbmonEadol Mgmadol bocdmdmdal Lagndgmgda, gu@b.
»o030060 o 3MbLbEGoG(30s”, Ne3, 2005, 75, 76.
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m9dabl 3gbobgd® 306mbob 89-17 dgbemal Babgogom, bagsmmm a3 (39madamo (36mdgdol mofmym-
@ dg0dmygds dbmemmm (30emobbsadgdol dgdmbgggedn. o8 306mbom gomzamabBabgdmmo egmgdgdals
6930b30gM0 dgdbrEgs Wb gdysmgdmogl M&Yyns® 3@ 30(390mgdgdb. dmzgdymoa dgbmal 3g-6
316980b 05b65b3o@, Lo@yzolb MmegabyBmgdal dgdmywgal 3@ 30(3980L Gz0Mmo g3obmgds dgdbemn-
30b 060(3008mEL.'* 53539 396mMbab 1-gmo mbemals 5" J393964@0b Bobgmzam, (30mobBsdgdowm gsb6a-
bomgds s@bgdomow d(zsMn nbgmmdszoab 933390 @ 3oMabmgal Labasbm, dabo Lobgmol gsd-
&gbo aobzbowgds. 01330 (30mabbsdgdalb aoblbobodmgMem K@ gdo Nbwos go0dnxbml dggsbgdg-
30bgsb."3" bLogdg abss, Hm3 Bodgammds 3gndmgds 8@ 30(39L bmmmE B3d8gdcsb s 3s330Mg-
dom, B0 30 88 30(3905b o6 5d39809365d5."% 585bmob, 39Hdm 300l Bodsmo Mbos 3536 (39l
396dm oMol (30m0L6s35d0L LEbsMmEo. Lo ygabs ©s godmbe@ 3ol magabyagmgdals dgbobgd®
39b6mbal 3g9-13 3gbmol msbsbdo, Ladmdsmadmbadsmmmgdfngn 3sbybobdggdmmds 39Mdm 3ofMal
30e0obbsdgdabomgol @seg3obmgds 30mb, oy dmbamBgmy 338 30(390L, BM3 dm3sbabals gobsbe-
098 390(39305 33056 Bod@L NInsmme dmbamBgmal Bgbabgd s o8 3obsbagdacm dmbamAgmals
358030 @5 0Mbgds dgoemsbs. v3mgbow, Im393mn gog@gdal as3M(39mgdom 3oMobomgal bosbol
30y96930b 38 30(3900L 3z0cm0 g30bEYds Fnmnsbaw dmbamhgmal. 839 38303909 gdgdac (3oM-
3306 56 3M330Md306) Ybos PoEanbmgl, MM gb bymEMBs30s LEMM gL ImM3sbybgd goszf(zgms.
0396w, 0y 46(3b500gds 56 5MLYIMABL, 56 396 oILEYM®S Dgdmm dm(393mma (36mdgdals go3-
(39989, (30e0bB58gds(5 (s, Igbodsdabow, 3o6mbosmmagss(s) asdmomazbgds.

sbgazg Logmmabbdms, Hm3 L3g30x03YM0s 3oMoo (3bmzMgdalb LooNdmmgdal o335, HmMA-
mobomgobsg 98mbagamos mambgdolb gdEAMbzgmymazol owgs. gb 0930bgdnMgds 08530 dogmdsfg-
™3, H™3 oMo (36m36M950L bonydmmgdal s3bsbggmo (36mdgd0 Bgndemgds Lobsdwmgzamgl dgqbe-
35393m@gL, 03 (30 M3000 3060 0ymb o6& M gLgdmmn 58 (36mdgd0b asbdom@gdabogsh o330,
30650056 306Mo0 (36m3Mgdal bonydmmgdol 53bsbggm (36mdgdl dga(zegL (LL3-0b 3g-18 dybemals
39-2 bobomo). bogoMmggmmb 1bgbsgbds LobodsGmmma gsb3s6@s, Mm3 dgadmgds god@mdMogan
3mbs(398980 sGabEMma© a0dmd39ybeglb s 88 3g8mbgzgzeda(z ngngg bgbgdo godmaygbgds, oy oe-
603699mno nemabgds 306l ombgds.'®

535b056, HoMymMmRsLmsb gMmaw dgndmgds oa gl 30gygbgdyma baMmamabs s sGsjmbgdoaga
B0sb0b 365D Mgdal b gomba. ond(3s, 0 g3 (39mEs Lobsdmgamal Jgbodsdabo (36mdgda, go-
3momn(3bgds Momymazal dgbobgd 8mmbmzbob Mgmgdol bodmadmds. 53 babob (36mdgdal dgums(sb-
13 9 53mo Jdmmo
B0l LogsMmME MoMmymes 53(306093L 565858 gM0semmMo Dasbol 565D@onEgdal mEqbmdsb.'s

34mggmo gm™dal Jgdmbggzedn abedgzgdas sModmbgdmago Dosbob sbsdmaymgds.

B0 by 14.07.2011 (bogdg Nesbb-207-194-2011); bmba 06.09.2010 (Logdg Neslb-131-125-10).

B bbby 20.02.2012 (bogdg Nesb-1278-1298-2011); byba 19.03.2007 (bogdg Nesl-385-780-06).

B2 bogo®oggmmb  bogmbbGogmEom babs8stommb (39-2 jmemgans) 2004 Bemob 11 8680l
a0056y3980magds (bogdg Ne2/1/241)

B3 by 10.10.2013 (bogdg Nesb-1378-1300-2012).

B bbby 24.04.2003 (bogdg Ne33-1240-02).

B35 bbby 14.04.2004 (bogdg Neslb-593-1241-03).

B8 ab. doModody b., Bmtaemm@o Dosbolb 965bman@madalb gmadolb Bam8mdmdals bogmdzmgdo, gm@b.
»o030060 o 3MbLbEGoG(30s”, Ne3, 2005, 75, 76.

BT bbg 03.12.2009 (bog3g Ne440-754-09).
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3) Loz nsMma 3sLybab g53dmd394698ab Jgbobgd Immbmsbs

LL3-30 gomzamabbabgdamos, sbggg, 8oLmdMagn 0bgMEBs(300L Lodnsmgdgdacm bobsdogomgl-
056 3gybods8m (36mdgdal ao3md39946980Lsb ndsgg Ladymamgdgdoom 3abybol asdmgzgybgds (LL3-0b
89-18 8abol 89-4 65b0emn)'%8. B30 BmnsDMgds s068)gMHgLgdema 300l sbbbs-a5635689ds, Bim-
39 3gFom@amo dgdogomn gl Lodnsmadoo gs3M(39madamo LG 0oL Labobssmdogam
35693m393bg Jogmomnmgdl. 3sbybo mbrs ngmb dmjmgwm Redmysmndgdamn s Gog@&qddy mtMagb-
&0 9dmma, B3 Imacbmal o8 gdob 3@ 30(3980b 4580k 360L sBEAb 3o8mbo@znbasb.'s

Logmeabbdms, Hm3 3obmdMngn 0bgm@mBa300b badmasmadoms ©BgLgdmmgdsl o6 o43L Meg3-
mgds ©306@gMgbgdmmo 3oGal 8ogm aodmgbsgbomo &qdLb@n dgzommb s sds@gdoma sxmbnd-
365800 58 306000mMb. 53 ©6gLYdMmgdsl dgmdmos 385G mL bmeame sbLbs-g568568)gds, 01
ob 3abo gog@&qdab dgbobgd bocdmea 693l m303d0Mgds ob ao(393mmo0s (36mdgdo, MmBgmms Bys-
Gmbaz 3060 0dmb3gdL. Im3939m ©s6gbgdamgdsl o6 o43L M@mgds, badsbabm Lo@yzslb (omym-
3ob) 3896 oM omMmomMb.'C 585Lmab, 3obmbob asdmg3996930L Immbmabs Lobas8smmm Egbom
a560boemgds dbmmme 03 Ladmdomsgm boddgqddn, GMImgdas LadRgmal MDGHMB39mymayzol dg-
Lobgd babadsmmemb aobhabgdall momdadg ©gdmmgdgdl gundbgds. Lodsbmbm (36mdgdal godmd-
3946980L 8mmbmzbolb M3nFme@qgbmds obss, H™I gb Immbmgbs LEMsgsw s gBgd@NMaw dgadmagds
dgbEmmeglb asbbobomggmo god@&gdolb Lobsdwznmgbmsb dgbedsdabmdabs o dgmbedsdmdals dg-
Lobgd 88303909 gdgdal Bgammazqdol gofgdyg s dMemabash edme 30gdmam. 58 3 boo sbams-
mgdamb dgmdmos, 30Mggm Bamdmmagbabyg Mgogndgds 3mobnbmb @sdnb@gdal (303mbBEm®gdals)

141

04) 05358 930L gDgd0m
©) 50560l 565DmayMmgds

00mbgdob o(330L Ygmadal, BmamE(3 SdbmEMB Mo NRmgdal, Jgmobgzom Bodmadmds sba-
0 badsMmomgdMogn (gmoddmmn) gemogmomds (bbz-ob 317-g 8mbmol 1-gno 6sbamo s 992-1008-5
dmbemgdo).'“?
80y96930L go3m 30M0bmzal badmdsmsgm 3obabalbdggdmmdal abs3obMmgdmawo s9z0mgdgmoas bo-
3bab, J3ggdal doBnmBobssmBogamdal, 83 Jdgmgdsbs @s Dasbl dmmab 80bgbdmdmagn 3o3d06Mal,

dMoal 3mBmme@nn@om sMbgdmds. 88 3oMmdosms ghmmdmomds 486l aMopogem dgdsoaqbemm-

3oL (»a969MoMo gmod@o®)."

Logmeabbdms, Gm38 Jmbgdcngn basbo s65bmeymMgds dbmmme 03 doMmzbamoa Loggmggdal

00mbgdab Igmobgom dgadmgds aagb Dosba. LL3-0b 992-9 3mbemal msbsbdaw, Dasbal

B8 badabgbm Lo@ygol dgbobgd ab. Perger T, Ehrenshutz von Soldaten in Deutschland und anderen Staaten,
Koln, (TUP-Productions) (Dissertation), 2003, 81-82.

139 Fezer K. H., Kommerzialisierung des Personlichkeit, (vorgelegt von Beuter CL.) (Dissertation), 2000, 12-13.

40 Frick Marie_theres, Personlichkeitsrechte, Beitrdge, Liechtenstein-Institut, Forschung und Lehre, Nr. 5,
Liechtenstein, Fiirstentum Liechtenstein, 1996, 21.
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Lobadsmmemd sf(396m dgdmbggzedn o6 gos3gms Mondg 3ob3sMEGgds o3 bogombmab dndstiomg-
3580.0b.2013Bmob 7 35680l gobhnbgds Nesl-1162-1091-2013,2013 60l 13850b0b go6Rabgds Nesls-
286-272-2013.

3aemsdgomo b., 3mE3mEsogmo bagemggmol gogmemgs, Hmamf(z 3Mgoodmtms ©s3gob gob-
Laggomgdamo mmbabdagds 83mdgm-3gammdam 3ME3MES(300m FMmogMmmmdal 3mbEgdL@do
(93-0bs ©s Joaggmoa bagmB3mEsiom LadsGmmal dobgogom), bsgmE3mEsiom badstmemal
369030, M. dumomemo 0., »d., 2011, 83, 85.
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LESB00L Fnbsbns, go8dmemn 3obbabdggdemmdalb md@Mmnbabs s 3sLyybabdggdmmdalb dgbem-
10300 3006(3030L gsMgdombsdsmmmgdmogn sbsmabal bLogmdzgmdyg Rodmoysmndmb 39308)-
&0 &odab babmasomgdal 3o bommab bbb 3sbnbalbdggdmmdal gdmyogal badsmormgd-
030 gmE3530L dmBmEGom 35dmygbgdal dgdmbggzgdda Labsdsmmemmb 8ngM abawaqbo gofmgdmg-
3980b 669 o Bomn dgx30Lgdal bGsbsMmEn. 33mg30L dgmgagdds, msgal 8bMog, bgmo ¢Mbos dgmby-
mb godgmmao 3obyybobdggdmmdol, Bmamz 3G gR0GMAms 06GgMgbgdol o330L LadsMomadfngon
899960B80b gobznmamgdsl Lodomggmmb LobsdsGmmm 3Ms]@n sda.

2. 35Lybabdggdmmdab dgdmyzab 3Gabzn3ab sAba

3obbalbdggdmmdal dgdmymgol 36nbzndn 39Mdmbadsmmmgdmngn Lobgdolb Bobamas. dg-
Lods30boE, ngo 5Ol ofs JMB3MgG MO 3MM3MEs(3noms Jofganenfgdgmao badsMmmol dmba-
3mza6n, 56539 donmosbo 3gMdm bodstmemal Lob@gdobmgobss sedababnsmgdgma. sbadbmmb,
J398m gobbomyyemn dogsmamgdol gomms, 5sbENMgdL obos, Gm™A 3sLyybabda gdmmdal dgbemmo-
30b 360b(3030L g9630m5698s LB MO 56 0ym 353306740 JME3MEAS (300 BMETGdal
35630006935bmsb. Jogomomsm, 568 039M MmAdn, Bonbgosgsm 0dobs, Hm3, Bo@mdMngsw, sGbg-
dmds MHmam(z 30Mmd 3596Mm0sbgdqdn, sbg3g 3obnbobdggdmmdol dgbmwgals LadsGommadfngo
894960b3g80, gb mF0 3mb(3938)0 gH 93569036 sFbEMML nym s 3o330Mgdmman.*

396dmbadsmmmgdmngn 3obnbabdggdmmdal dmaswmn 3M0b(3030L MobobIsw, 3Mgoo@mMal
Babsdg 3obmbl 0aq8Lb Dosbal g98m863930 Jdggdal Mdmemmm as63sbmE(30gmgdgmo oM. se-
60369l Jogybgrszom, Dmaswmn 3M0b3030056 3odmbszemabol bsbom 3g@Mdm badsGmamdn, sbg3g,
36009800 35Lybnb3g gdemmdab dgdrymz0l 36n6(3030L Mo300g6037 3odmgm0bgdsl, Hm3gmos godm-
Mozbagl 9o bimdngd@ ol 3obybabdggdemmdal, sagbl M 53 bdogd@nb Jdgmgdobomgals Lbgs bey-
309d&0b 3obybobdggdmmdal. 3aMzqmn, ngn godmmMoibeglh ghmo Lydogd@ob 3sLybabdggdemmdbals
5 g5bbadmgMoglh gommadymgdsdy 3obnbobdggdgm oMb, HmIgmas, domamas, MInsmmmu o6
o0l 43900900l g563sbmE(309mgdemn, 01330 LadsMmmal doemom LbmMge dob Bngbgfagds 3sbybal-
3398mmdal g58m363g30 J8909ds. 3MM3MES(300L 39EMdmbadstmmmgdmngn 3obnbalbdggdmmdabsl
LBmOgE gL Bgdmbggzos babgdy. FgmEg — gedmnbagh gMma bydogd@nl 3sbababdggdemmdsl ©s
500a96L Lbgs bLmdogd@ob 3sbnbobdagdemmdsl, 0da35Mm GMI 53 935656 369mb 56 FasbgMl bosbol
303m3b393 489009dsL. 83 dgdmbgggzedo, 3g@dmbadsmomgdmagn 3obybabdggdmmdal Lagyydgmow
300Rbgge dgmg bydngd@ob ogH sMs MBsmme bosbab aodm3bzgzn J8ggdol Rowgbs, sedgw dab
8096 35mEgdmmadol EoMm3g3s, MLy, megalb dbMog, dgogasm 8m3yggds doMggmoa bydogddnb
3bM0sob Bosbol m3Gebo J3gwgds. 3sL4boldg gdmmadal gdmmwzolb gb 39Mbos dm435wgdL gmad-
& LadsMmamdo. 39Mdme, sMsbbMYmMBrmmzsbal o6 Jdgommbstm oMol dogH asdmbggmoa bo-
960b 065D gdal 808560.° 8gbodg 408m3mnbgds asdmMazbogl gfmo bmdngd@ob 3obmbobaggd-
mdab s 50396L 3gmeg bLmdngd@ob 3sLxybabdggdmmdal, 53 ML ImEnl sMLdyma bymadg3ey-
90l bogmdggmdy. 930l dogomamns @sdmgg30L bgmadgzMmgds, Mmss bosbdmgggm 36gdnanl
350560l Lobs(33mmE 300 NBEYEOgL 3obMbaobda gdmmdal dgbady 3omgdal Bnbsdg.°

*  Hillman R., Limited Liability in Historical Perspective, 54 Wash. & Lee L. Rev., 1997, 616.
> 3og., bademoggmmb Ladmdomogm 3mwagdbo (3g8amdda - blg) 994-g9 0o 995-7 d4begda.
¢ bbg 839-9 dqbmo.
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0993(30 339600 gL g33mM3zbgds Maz30L0 SMLOMm 5 sl MemadoGm. Esbrgg30L bymadg36v-
mdoEsb g5dm3abatmy, 3ngnmaanam Jdgwgdol gobdsbmzngmadgmo 3afn 396 abofMaqdmgdl,
09130 856 356DMabo FommmbabnbssmBogam §8gmgdnm gs8mabgas Basbo.” @gmod@ e Ladsmmam-
do, 3oMmamns, sMabEMmBEmm3abal 96 Jdgmmbastim 3omal 3obnbalbdggdmmds MRgds dgdmuoy-
o, 353603 oM (3 3gmzomynMgmdsdy gomEgdema 3060l Lobszgmm 3abybobdgqgdmmds agds,
09930 83 993560L369mb, bLamsbsm @s 3gmamboboabngfn dgomzamym®gmdal dgogaswss 56 dgqd-
M 0830056 5g(30mgd06s Dosbo. 396dm LadsGmama, 3abebobdaqgdemmdal dgbmognsb godma-
©0bsMg, 3M0g0mga000 baMagdmmdal «m303d0693L 39m0mboboobog@gdabs s Lomsbswm gummal-
b3ngMgdol LGB B gdal wa(3350.

dgx099380L 80bboo dgadmgds nonggsl, Hm3 3obababdggdmmdal dgdrmmwgal 3M0bz030 Bat-
3moa 96l 3gMdm Ladsmmmab sGs dmasw bybL, sMsdg oMo, 30dmbs3mabllb dmaswn Bgbowsb.
53 09Dabob gFomdo, bmosw dmbgdag 89sbnbsm Mbos ngdbgl gobbommma asdgmma 3sbmbals-
3395mmdal @md@fnbo.

2.1. 35bybabdggdmmdab dgbmyzab 3Gabz03ab
LsdsMmomgdMagn sbsemada

Lobbeol LodsGmmabgsb asbbbzsggdom, MHmMIgmoa ebsdonmal 3Gndabsmadszool aboo
3bgbgdlL 3obybnbda gdmmdal sGedsmmm dmdngma J8ggdobmgal, 3g96dm bsdsmmamo nmgamabbo-
693L 35Lbnbdggdmmdsl ndg3eMaE, MM 56 sbEgbl megsw 3sLybobdggdmmdal aod3madbgggo 43g-
©3960b 3E030bsmnds(300L. 3gHdm Lodsmmamo gundbgds 36nb(303L, MmM3gemdnz 3mM0DMBEG MmN
DQOD0gHNM7330 Jymao 3oMgdo msgem 6y39@ 96 3oLyboldggdmmdal Lszombl. dogsmaomabogals
asdmEaqds dmgamab 3obmbobdaqgdmmds bobgmdgMmmgdm gomEgdamadol eMmggzabomgab.
3mgomob 30g® gomEgdamgdal oMmggge o6 06393L ol 53@m8s@ e 3obebabdaqgdemmdal (03 353-
ob3939d0(3, 09 397N gdal EMM3g30LsLmzalL gemzemobbabgdmma nym 3oMasbad@gbemm).
396dme, Imgamal 3sbybobdggdmmds o6 @owagds 35653, bbsd 3Mgo@mEn 56 Imocmbmal bosbal
3b0DMaNFgdsL 56 30Mgabed@gbmmb goaboal. Lbgsggemawm, 3mgamal 3sbybolbdagdmmdsl 063930
369008 M0l B0gf 3mmbmzbob gsbbm@(30gmgds, 0330 3MgROGMML 3oshbos 3mmbmgbals a3myg-
35 5 505 IMmnbmzbol 3om@gdymgds.

Bmamez gdmo s0badbs, 396dm bsdsMmama, 3sbmbabdggdemmdal dgdrmgnmsb godmdoa-
botg, 30g30mgan00 baMaqgdmmdab ¢ 39330693b 390m0mbobrabngfmgdabs s bamsbswm gummabbdo-
96980L LB ObEsME ool (3350, Mbs3gEMM3g aMoEanm ™modgMms@n@mado sMbgdmdL sbgzg dm-
LOBMYdS(3, M 35Lybobdagdmmdol dgbemmEzal 3Mab3030L 3mddgrgdal Gomamagdo Mbos nymb
™080@0Mgdnmo bogsmm BgMognm.? bogstim Bgbengal Ladsbaybm Mgodns 3obybabdggdmmdals
dgbemmez0b 360b(3030L 353myqbgdady, Moz godmabse@gds 3oM@bomGabomgal 0dnbodg@olb do-
Boggdoom o6, 3oModom, 0dnboG ool 3nawgdom, Nbws dmbrogl Lomsbsmm ambagmgdol Logyd-
39 bg. Logstm BgbHognl Gmemb 3sbababdggdmmdal 3gbmogob 3M0b(3030L godmygbgdals 36m-
39L30 B BoMB8maRgbl dgdmgan ogsmamgdo: o) Madwbndg 30M3s gMcmdmoangn bodgbsmadgm
Lo g3056mdals Badmgdal Fobbom, gobsbmmsngms 360d36g9emmzaba LablEgdol nbggbEMgds. doc

7 bbg, 842-g dqbema.
8 Gelb H., Limited Liability Policy and Veil Piercing, 9 Wyo. L. Rev., 2009, 552.
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LaFsm BaM3s@gdal Jombagzs, odze 96 LyMesm gogfabzom Lagnmaema Jmbgdoom, 808m3 saf-
Rogb 3sLxybobdagdmmdol dgbmmgal MmMasbadsznmm-bsdsmommgdngn gmmads. abobo bsgdggdl
1d0396m@bg6 Lomsbom gumobbdogmgdom, mydzs doma dadbgbo gg& sg6ym. o3 dgdmbgggeda,
Logomm BgbFngds ¢bos aydgal 3obybobdagdmmdol dgdbmmwmazal 3M0b(30300056 3odm3nbamg
3Mngomgannm LafMagdmmds;? bagstmm bgbmngal 833060 Ladabybm Mgodos gsdsMmmadamons,
33gbsws(3 6gdnbdngmMa bdgbsmdgm Logdnsbmds ©s3o3dnfgdemas q3mbmadnzn® Mol 3gdmasb. &3
dg3;bgq39380, 3gx30bgds bos mbogl LEMM g 0dab Jobggnm, o9 HmamE JoMmo30696 3568 bom-
980 3m335600L Log3056mdal Msbdwg3 Mob3gdl, 39Mdme, Moagdmwbab o 56 dgbadadobo gmbo-
9698008 s 3obbabdggdemmdom; 3) Msdgbndg 30M3s asdmaygbs 3abybobdagdmmdal dgbemmwmaal
LodomonmadMogo BmE3s 5o bddgbsmdgm bogdnsbmdada bomds@gdal dobambggzewm, sGdge 3Mgwo-
GME9dal bofmx Dy 3o dmggdal dobomgdsw. o3 dgdmbgggeda 3abyboldggdmmdal dgbmmwmazal
LodoFmmadMmngn gm@ds 35dmygbademns 565 390m0mbobonbngMo abom dmggdal domgdol dg4sbnb-
3o. 5Ly PMML Logsmm BqbMngds 56 Mbws Josbagmb 08mbad 9@ 0 356G BamE43L."0 58 Bogsmomdn
sembBgMomo Jdgmgds, msegabo dgdsmagbmmdom, dgbsdmms Lobbmabbadsmmmgdfng sbsdsmmmsb
Q@AM Sbemb 0gmb, oM 3gMdmbadsmomgdmog §39wqdsbmab.''s808m8s(3, mmaoznmns, GmA
Logamm Bgbmngo sbgbl sbgomn §3gwgdol 3G03nbomadsz0sl, md(3e 356, sbggg Nbws N dOYLggm-
g4mb 3Mgeo@meims 068 gmgbgdolb 9539d@&nM0 s §3g0mn ©(335(3. 39M@bomEnb dgndemnmsga 3o-
Lybobdggdmmdab 58mJdggds Babo Lobbmablbsdstmmgdmogn 3oLybobdggdmmdal dgogasw 30 o6
o060l 53 80bbabogol g539d@mEn 899s60bd0. Jomayma badsmmmaol dabgozom, 3GgLoGmEms 0b-
&9M9bgdab ©s3859mzamgds 3mbrgds dbmeme 3sb dg3wag, Mo(3 3obmMbogmM damsadn g3 Lobbemals-
Lodamonmagdmogo 3obybobdagdemmdal sdwaqbo gosbyzg@omgds, s nbag M 83@MBsE Mo,
0639 390G mMab, Hmam 3 Lobbmal badstmmmab bogdgbdy sbsGomgdymow (36mdamn 3ofals
8096 badmgomadm LoBRgmb 5d3Mnb,'? 53 LaRgmob s 3dsymPamgdal s 396mMbog® domado Jgb-
30l 393maa. 935bmab, 60dsbmmdmoagns, MM LadsMmzggmmb Mbgbsgbo bobsdsmmmb gMmags-
3560 3Mogd@nzolb dabgozom, Lobbmmob Ladsmmmoab bsddgdg LobodsGmmmb aswsbyzg@omgdsl
3Mg0mnonmo doms badmgomsgm babsdstmmmb bsddgbomsb dndsmmgdom, dbmeme @sbsdsy)-
mab Bogbob g3od@0b s 565 Bosbab mEgbmdal 96 bbgs g3od@mdMagza aocg8magdol bsBordn og3b."?
LboggamMa MmA gorggom, Lobbmal badsMomal bsddgbdy oD gdnmae (36mdaemn 3GMgo@m-
0L Lomhgmob aodm, badmdsmasgm baddgdg LobsdsMomm 0mgzgamabbabgdlb Lobbmal LsdsGomal
bog89%g Labadammnemb BogM AbmemE obsdommal — 3oMGBomMal FogM badmasmgdab babgmom
20m00mMdob — Bagbob 5339@)b, brmmm msmmommdob dgmgasm edgsmo basbal mogbmdal 3@ 30-
(3995 3M9008mAL g30LEMgds. BmamE (3 3bgoszm, bobbmobbsdsmmomgdfngn 39456080, dbmeame
Mmdo aobgmamon Babadommdss ndobomgal, Gm3 3mIgHzommo ogMowogmo oMol 3Ggo@me-

®  Gelb H., Limited Liability Policy and Veil Piercing, 9 Wyo. L. Rev., 2009, 553.

2 0g3g, 553.

3950., bagotrmggmmb bobbrob bsBsGormob 3mogdLob (398gm3dn — bbb 3) 205'-4 3qbema.

2 bage®oggemmb bobbemol ba8stmomab badmmgbm 3mogdbob (353mam830 — LLLL3) 217-g Fgbema.

B ab.,8sg., byb-0b2010 Bemob g56Rnbgdse Ne 238-224-10, baws g bobsdsmommmad Bommoams, Gm8 3G got-
oo doms 9bnggds dbmemme bobbral Lodemmmoab bogdgdg aodm@ebom, 306mbngM domsda
dgbye Ladmmmm dgdoxsdgdgmo gomebyzg@omgdom oagbora doMal 3o Rogboem Jdgwg-
3L, bememm 98 43gmgdom 8aygbgdamn do@gMosmn s dmMamma Dosbol o doma mgbmdal
3830(39%0L @z06ma, bodmdomsgm baddgdyg 930LEgds ImbomAgmy dbamgl.
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35 3oMBBomMal obsdoymadmogo Jdgmgdal godm badmdsmsJmbsedsmmmagdmago Batdmgdal aboo
5065DnEmMb Dooba. 93 3M99839]&NMMbab g53m, 80bobdgbmbamns, MM Logstm BybEngds «b-
b39mymb 3B g00@MMobmgol sm@qgMmbs@nzs, 3o30@ommEo badmasomgdal 3sM@bomEal gs3-
Fmmo 3abgbobdaqgdmmdol Loboo bedmJomsdm badsmmgdfmngn bomdmgdob gboom Dasbal sbsbdms-
ME950bm30b. g) M80g60dg 3063s sssMbS JMIgF (300 nFoommo 300 03 3obboom, HmA gbsm-
3mgdabom dabbgbo @s Jogmmo dmgqds, mnd(3o Jom 56 LyyAom 0639LE0(300L s 3oMg3z0L Habgob
5¢gds. domo 30Dobo nym B35 gdmmo 3abbgbob Bomdmgds abg, HmB sMoggHo bogamo, ©s yggms
dgbadmm Mabgo 3Mgo@mEgdobogal gomsginbigdobom. 83 dgdmbgggzedo, bogsmm BgbEngds 3otm-
BbomEgdL gdrmmmo 3sbybobdggdmmdal 03960d)g@ 0 Mbos dosbogmb dbmmme 08 dgdmbggzedo
09 3068 bamEgda Imobgbgb 3Ggoa&m@gdal Lomsbswm nbgm@mdamgdsl 3m@3mmagool 530bsbLyy-
60 3oam3sfgmdal dgbobgd s 530l gomgamabbobgdom 3Mgo@mEgda 35063 3mabogbgb nbggL@o-
905b 53 30BbgLdo s v3nm Jgabgdmmsw 03069596 03 Mol 398, Moz 3oMEBomEMS 3sbnbobdggd-
™30l 3gbrmozoL 8m3y3zgds 30DbgLbal Bommds@gdmmdalb dgdmbgggeda.'

3obmbolbdggdmmdal dgbemmzalb 36063030l LadsmmmgdMogn sbamoba g39Meb 396 syz3mal
3MO3MMd(300b ©8dMe 30009850 LadsMMdMLYd0gdB ML 3Mb(3938)b. 83 bsgombmab dodstmgdoom,
Mbs 50006036mb, Mm3 3sbnbabdggdmmdal dgbemnwazal 3b3030 o6 gobs30MHMEgdL oM« 300g-
dgem badoMmambdng@mdal, Moasbs(3sdmeaingdgmo badsMmambydogd@mds s6bgdmdl dg-
Nbmmesgo 3sbbobdggdmmdol mMgsbodozaonem bedsGmmgdfog am@3qdda(s. bndsbomdmogas,
3 35L9ybobdagdmmdol Jgbemmwazal 3M0b(3030 o6 oMl N3oEmmdm 0bbEEMM3g6EG 0. yzgms 3g@)-
bogmygdoe gobgzomemgdamo Ladsmmagdmoga Lol gds smnaMgdl Mgommdsl, Gm3gmdag 3sbyy-
bobdagdemmdalb dgbmwgal gmMds dgadmagds aodmoygbgdam 0469l dmEmEGem ©s (3nmmdl dob
3693963000 3gHdmbadatonmgdfingn ob LobbmobsdsGmmgdago 3obbalidggdmmdal ©s3obfgdal
3b0m. 33530Mmmo, 3sbnbabdggdmmdal dgdmywgs MHasbabs(30nm-bedsmomgdogn gmmdanl
39d39mb00 56 300l 9bo oG Lodmomagds. Ladstmemal 8ogM s3EHMdaMmgdamoas 3sbabobdgqd-
mmdob abdmgg30L 3g4060D3n. Jgbodsdabew, dgndrmumsgn 3sbybobdaqgdmmdal mEasbaobszogm-
LodomonmadMog BmEm3odn gogMmnsbgdmm 30Mgdl dgndmosm sndmgomb momddal bgdnbdngMa
Lobab 3obmbabdagdmmds, oo ImFab 3Mmyqgbommoacs, Boeg 3oLbabdggdemmdbal dgbrmozal 3G0b-
(30300 5@ gMbs@035L Bo8maagbl 58bsbsgma Gndab Labdmasmgdgdobomzal.' ond(3s, 88 Lo-
dmomgdol g0dmygbgdom s3bsbogmEn Godob Lodmasmgdsb oM(3 4o3YsmEgds ©sdmy)3ngdgmo
bodoFmambndogd@&mdal bamobbo s o6 (3 g0 (30Mmgds. scbobndbagns obocsg, GMA 3MEO3MmGs (3049
-bedamomgdMogo 394ob0d3alb — 3obyybabdagdemmdal dgbrmmwzgal bgsgbaw, 3sbnbabdggdmmdals
©3dm3930 36 M0l 3aMmdm dgdsbabdn. Losdmgggm LadsMommoal BMbosdgbdMa 3Mabzndns,
™3 Bosbo, Hm3gema(z 303mnbg0s 30Mab domsembobnbssmmgam s 3sbbMsbs J8qwgdsa o6 qd393-
9356 9ds 565bmanMmgdsb.® Jgbedsdabaw, sbgm d53mbzgzedn oo 396 Lamagdmmdl ebm3930b
39339md00 3sLyybobdggdmmdal dgbregol 3Magommganao.

4 Gelb H., Limited Liability Policy and Veil Piercing, 9 Wyo. L. Rev., 2009, 552.

S Halpern P, Tribelrlock M., Turnbull S., An Economic Analysis of Limited Liability in Corporation Law, 30
U.Toronto L.J., 1980, 138.

e bbg, 842-g 8nbmo.
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3. 333¢mma 33bxybabdggdmmdab Babs3nmmdgda o
dson 3935bgdab LG SbEsIMEN

3.1. 333g¢mema 33bybabdggdemmdab EmdEFmabab g56300m36M93ab Lsbyabgda

»Piercing the corporate veil”, ©m3gmo(3 gl 1339 bLogBmsdmEabme smosfmgdamoa &qc8nbons,
000 MGG M30 ©858330Ms 33gM0znmds 3MmMugbmm8s Im@ab 3mm8Lgma8s."” Babo
3M6(398300L 0bsbds, LobsdsMmem o6 Mbrs dgdmdomaym ogMowogemn oMol Ladsmmambyy-
309d@mdab gog30000 s ymzggm 3mbiMg@ e d93mbggzedo Mbws ogoanbs bymmgby&n Bomdm-
6574360L bodgomo dbgds. 3gGdme, 3MmPqbmEin gmEA3gHo of YoMymyms 0Mopomo 3060l
©053m9) 300090emdoby o gdb(3om3g39dnmmdol mgmEasl, ods mgmows, Hm3 oyMHoonmo
3060l godzoob jJnm@er Ji393° o bog®mmbgbmeb nym s 303306 9dmmo, Mowasbs(380bo Moem-
B9gMbs@ngm sd39ds Lobsdsmomm 36Mod@ 03530, ImbedsMmnmgqdl Mdadagdos Mgseam@a dmbgdals
303m33emg30L 306937, ymzgmo dm3wg36m Logdg egBMdbgdabom Bbmmme o3 gag30adyg, Mo(3 go-
N3N gdgmns, Mo@asbs(z 3obmbabdggdemmdab dgbrmmmgal 36063030 ndmggs 0dab Ladnsemgdal,
63 dobasb godmInbamg 3Mngamagans go8myqbgdmem 0g6qb ¢396mbm s Mbsdsmomm 80bbgdals
8abombg3e0." 3mazgbmo 3m@3LgFo go8dmma 3obmbobdagdgmmdal dmbomazsbgdal o6 300Rbg3-
5 Mg Mabal LybE oM, 3oMndom, Mgmows, MM 3MA3MGszonmo bogasmggmal gogmegab
Bbodnmmdgdol 3m@agngs30s dg3emds ndbgdmms.'? 580l obgosgewm, ngo godmymaos aomgdm-
q690L, Hm3gmms s@badmdsz 96 agm Lo 3dsMobo JMmEM3mGszommao bogamggmal gsgmmgabomgal.
3ogomamo, gmMdbgfal mgmool dnbgogom, 3mM3mEsonma bagomggmab gsgmmgabomgal o6
560l by 38sMnbo b, HMI ME JME3MES300L 3430 0 bGMEMN 35MGbomEgdn, 5b Mm(3s babgdgs gM-
o0 3mA3mmszool 100%-0560 3mbobomgmds 8gmeg 3mEm3mMa(30530, b Mmzd ©8393306984mn
3ME3MMd(30980 sbmE (309 gd96 000gb&M Lodnsbmdal. 3ME3MEMs(309mo LageMmazgmol gogmegos
1bs 3mbogl dbmeme 08 dgd;mbzg3930, Mm(3e Bod@mdMogo 3ocgdmgdada (3boymeab, Mma gHon
3MO3mOs(305 30dmoygbgds bbgs Lmdogd@ ol ogH MbedsGnmm ©s sMsdsmmmmbdmBngmn 80bbgdals
3obomBg3o0, oo dmMab, s@bgdyma badsMmmgdfngn gomEgdmmadgdobasb mazol sboMnwgd-
50020

dgodmgds omggel, Mm3 gfom-gMmn yzgmedy sMgnmo s, sdsgemmmmam, 360d3bgmmgsebo
3693909680 533-30 560l bod8g dggmogdmero d§odgdo 3mI3sb0s Gownbgol 6obssmdrmga.?' 58 Log-
89380 3g9Mmgdnemds 3&o@&gdds 6@ ndmbm3mmoan®a bgognEob dgbsdsdabsw (HMImal msebabds-
(3 ©39bmMbmE nmzmgdmes Lo 3nbogbm 3mB835600L Bogm abgomo badmbmol LsbdmgsMastgom go-
3boE3s, MMIgmog domosbsm 6 6sBoemmdmoag g3mc36mms dsb, ngm 8ol dogH BomBmgdaman o6
3m3mggdemo ob gosobobowa G30Mmnl dndsmo gosRbos 3nfMEadntn o6 nndo nb@qmgbn), LotRg-
o 5edMs Moobanl baM3zobogdm 3m33s6nal BobssmBoga. mazalb AbMng, Momnbgol Lo 3060gDdm

17 Wormser M., Piercing the Veil of Corporate Entity, 12 Colum. L. Rev., 1912, 496.

18 Presser S., Piercing the Corporate Veil, USA, 2011, 35.

¥ 0dsg, 36.

2 Wormser M., Disregard of the Corporate Fiction and Allied Corporation Problem 1927, New York, reprinted
2000, 55-56.

?' United States v. Reading Co.253 U.S. 26 (1920), 30806 gdxmos: Krendl C., Krendl J., Piercing The Corpo-
rate Veil: Focusing The Inquiry, 55 Den. L. J. 1, 1978, 3.
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3™M83560s Ratormeon nym Gormm 3m@m3mEsonmo bEGndgncsdo. 39Mdmm, Maabgol 3m33sbnsd
do3dbs Jgobsbdomal 3bscdmgdgmn 3m33sbns. gl m3065b 369m0 sbg3g 0ym 08 dmEEobamEn 3m3-
35600l dgnmmdamo, HmIgmoa s, megob dbGng, sbgzg Bemdos Moabanl 3m33s60sb. Labsdsmomma
asdmaygbs godgmmo 3sbmbaldggdmmdal 3mb39380 ©o sMbgdyma 3mM3mEszoma LGN G-
60l doe8s dmJdgma bado 3mB3sbas gobobams gfor doMsw.?

a0dgmmo 3obnbobdggdmmdol @md@&Mmabob gobgomatmgdsdn 860d365mmazsba Bgmoama domdem-
30b Bo-0mE 30l basdgmagom babsdsmomml, s 393amd ¢339 dggfmgdamo 3@ odgdol 1bgbs-
9b0 LaLIBsMMEML BMbOBsFMEgl 39655306 JoMEMBMU. 356 1927 byl goboboems Logdg S9m cmo
89b589 5396090 Lo 30603 dm 3m835600b 60bsomdrmga,” Loz goddmmo 3sbmbobdggdmmdals bo-
30obo bsdmod@s gmod@ob dgmgasm @sdmgstn Dosbolb sbsbmonEgdal dabboc ddmdgem-dgomm-
dogmo 3mB83560930L 3mb& gL dn. 030l obowsbEMgdma, Mm3 dznrmdarn 3M33560sl o gosh-
bos ©83m9)3000989mo bodsmmambndngd@mds, Absmg Nmomgdos Medwgbndg Bod@dyg. ynGemmgds
3535b30m@s 03 3oM7dmgdadyg, Hm3 03@™M3obgobadyg, HmMBgmdss godmabgzns bosbn, s0dgdmoma nym
s 3md3sboal LabgmbBmegds. 530l gamms, LobsdsMommmbmgol Batmagbomoa nym gEs 3mM33s-
Boob 56g060d0, HmBgemdn(z ob dgommdoe 3m33560sl 8mobbgbogdws 3obo LG J&nEal boboms,
ME039 3M339600L 036533CIMImMyda, 000gbGNE 3M335607d500 d0oRby3bgb o3 JoMseggdmgdl, sbggy
50b0dbyemn 0gm ob gogd@0, MmM3 gEs 3M3356053 dgommdomoa N dMHYbggmym Labboo. s0badbyma
Bod&qd0 dmbodemmmyg 3oM@MDMA o6 homgams b 3doMmnbow. 3ob oswanbs, Gm3 dzommdaen 3m3-
35605l 3dmbs Lodsobim sbgoMndn, HMImoEsbs(y dbEgbws LabgmBsbm sbasmndbbmmgdsl, aosh-
b Lo 3mmatn Jmbgds o gob(30mm 39393 mmmdal 456 339mmo boGobba.?

39-20 Lo 3nbal 3oMggm Bobgzemdn Immal gmEmBLYMOL s 39655306 33MEM DML doMom Y-
00, a5dgmmo 3obmbobdggdmmdal bsgombdg 8mdsmdos 3MmggbmMa Mgy g 3megma(. 8obo
3Mb(39%3(509, ImFnl gmE3LgFobash 3sbbbgsggdom, gumdbgds goddmmo 3obnbabdggdmmdol bo-
Bndzmgdol gbogaocigdol sgyomgdermmdal, Gmdgmag 3ob gobsbmz0gms 1931 bymb godm(sg-
3 B0g630.% Bobgoogem 08abs, Hm3 3megemo bobgds@nda(30slb sbgbws 83mdgem-dz0mmdaro
3M3mM5(30960L 3mb&94LE 0, Babo 3Mb39%(309, 39dmaygbgdmes nbmngomysmuFn 3sM@bommal
3obybobdggdmmdab go6LsbrgMmabmgabss.e 3ob BngH asbzomamgdammo mgm@nolb msbobdaw, 3dm-
dgm-3z0emmdogmo 3mEM3mMa(30980L 3MbEqdLE@3dn oMbLgdmdL by d(306g badbaggbaEasba &qb@on,
m3gmoz bEgmem 1bws ngmb bLabgdg 3mE3mEs309mo bagsMmggmal gogmmaabmgal. 3oMggem ba-
Bobnedy Mbes Jgdmb3mgl, boMdmamagbl o sMs gEs 3Mm33560s dzaemmdamals sen@qM-gamb ob
dzommdomo BaMdmaaqgbl oy oMo bl dgb@Lb gws 3m33sbonl bgmdo, obyy Labgdg Mbws nygmb
s 3M335600L 3bENEL LHYmo 3MbGMMmMN s EMInbaMgds dgommdaem 3mMI3sbosdyg. Igmmg ba-
BgbYMDdY Nbd oEa0bmgl, Memmommdal s sGadsMmmdmdngma §dgwgdal ob ¢bsdsMmmmdals
3Mbgdmds, M3 dmombmal, Mm3 gEs 3M33sboolb J3gwgds, dgnmmdamoal 3odmygbgdom, dmbamfg-
mgbmab 30dommngdoo ogmb NbsdsMmmm, MsRmMomMYH S 3Md3sMmmbMBngMoa. dmemm — dgbady

22 Krendl C., Krendl J., Piercing The Corporate Veil: Focusing The Inquiry, 55 Den. L. J. 1, 1978, 3.

»  Berkey v. Third Avenue Railway Co 244 N.Y. 602 (1927), (30806 gdqmos: Presser S., Piercing the Corporate
Veil, USA, 2011, 27.

# ogdsg, 28-29.

3 Powell F, Parent and Subsidiary Corporations: Liability of a Parent Corporation for the Obligations of its
Subsidiary, 1931, ob. Krend! C., Krend! J., Piercing The Corporate Veil: Focusing The Inquiry, 55 Den. L. J.,
Vol. 1, 1978, 5-7.

2 Presser S., Piercing the Corporate Veil, USA, 2011, 40.
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dggobgdol bgobesmgo soddmero Jobybolidsgdecrmdol emgsobols dGoendo

9893bg by d9dmb3rgl, doswas 09 sMs dmbaMRgmagl Dasbo 3gmEg 9@&e3dg LowsbEMgdema
J89900b 3gmgaor.”

0bgmobdo 3m@M3mEs30mmo bogamgamal gogmmaal smbsobndbsgsm go8mayqbgds &qmdnba lif-
ting the corporate veil. 353gmen 3sbbaldggdmmdal M @&Mobol gogometgdsl Logndzgmn @og-
©m 0baobol mm@oos 3oms@ob 1887 bral (36mdomBs gowsbygg@nmgdsd bsgdgdg bmemdmbes.
LeaemBmBabs s 3MB35600L Babssmdwgg. 3 Logdgdn mMmMmE3Es 3gmbdgMnd Gogdnolb mgmmnsaby
©3Y4MEbMd0m YYofmym 3mM3mMsogmo bogamggmal gogmegal dgbadmgdemmds. gosbyzg@omyg-
b5 gg8mdbgds 03 mman3ol, GmM3 Mowasbsy 3m33sbns ogmdbos 396mb3wgdmmdaol (Company Act
1862) 39Lsds80bog, ngo, maz0bo bymmazban@mdal doybgosge, Ladsmmalb mgsemdo, ndzs byzeg-
50bgob @admYIoRgdge @ 33b3emg3939e bydegd@or.* gb 3o@BY3aGOmIds ad3o 3odgmmo 3o-
Lybabdggdmmdalb @mJ@Mmabal gobgzomsmgdobmgal dadasw. 3g-20 Lo 3mbol doMggmn babgzMawsb
30 833gmmo 3sb9bobdggdmmdall 3nb(3030 dgGoncer godmaygbgdbmes. gsddmman 3sbmbobdggd-
mdob emMJEM0bob d53ama aobgnmamgdsdo gobbs 3nmmgdnma Bgmamon dondmgol dmbodscommy
mmOE ©9606a0.27 LEmEM g ab Labgmb 1 30330Mgds gBMNS60 g3mMbmBagm@a 39330M0ab (Single Eco-
nomic Unit) mgm@ool Rsdmysmndgds. bagddgdo ©n.g0h.g6 33980L 3Mm©Yd@gdal @abEMmdy@mmgdo
0996 353 g ol mmbmbol bogomadm Ladgmlb babssmBwgy, mmMEds ©gbnbgds bada 3md3sboals
MO0 gOHN 35330600 3sbsbosms gMM0sb §3mbmdngnm 393306Ms0. dabo dmbadEgdom, sbgma &ndal
3938060, omsgobo dbgdom s3bsbogmdal dbasgbos. 83 3ogdncdn dgdsgomn 3oGEbomMgdo badsm-
DomBs o6 Mbs gobobommb bosgm badsBmomummagomdal bndogddgdow.*

©3LabEMEL, 56 5ALYdMBL 030l 88 30(3900L Lagmdzgmon, HM3 MegLs30Mzgma®, gsddmema 3o-
Lybobdggdmmdal M &Mabs gobzamofms s go3M(39mEs ghmo 3mbiGg&mo badsGmmab Lob-
$980056. @™ Logofonoms, MHmI bogombomua Ladstoal LobEgdgdo gobgomafgdals 3Gm-
(39L30 303000696 03 99353y, M35 3obybabdggdmmdal dgbrezol badoMbmbywm o 30mgdgma
30bs bodsmomgdMogo 896398 0L dgdmmgds.

3.2. 333g¢mema 33bybabdggdmmadal Bnbs3nmmdgdan bbgswabbgs bsznmbomua
Lsds@amab LobEgdgddn

3.2.1. 33d¢mema 3s5Lybabdggdmmdab boggmdzmgda 533-3n

5d3-d0 godgme 3sbyybnbdggdemmmdsal Lodo Bobsdnfmmds goshbos: 3oMggmon, ©mInboMmgds ©
3Mb@ Mo, HmIgmo(y dgadmgds go3mzmabgl sMobamabam 3o30@smabs300l, 3MM3MMs 304
BMOISMmMIsNd 57)(339eMd0l, Jmbgdoms smggal, @ofMgd@mMoGol ngb@nMmdal ob s bbgs
356Mgdmgdgdab babom. dgmeg babsdommdss msmmammds s 3ME3MEs30¢mo BmEFal dmMmE o

27 Presser S., Piercing the Corporate Veil, USA, 2011, 41.

8 Salomon v A Salomon & Co Ltd [1897] AC 22.

®  Cheng T.,, A Comparative Study of the English and the U.S. Corporate Veil Doctrine, 34 B.C. Int’l & Comp. L.
Rev., 2011, 334.

9L 3033060 s3bobogmdals dbgagbns, Gm3gmdoy Lodagg 3mM33obns BoMmBmoaqbl sdbsbogmdals
306860mE93b. dgbodsdabowm, aboba o6 Mbos aobobomgdmebgb (3om-(35m 37. MGngobsemdoa: ,[t]his
group is virtually the same as a partnership in which all the three companies are partners. They should not
be treated separately so as to be defeated on a technical point.“ DHN Food Distributors Ltd v Tower Hamlets
London Borough Council [1976] 1 WLR 852.
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303mygbgds. 3gLedg Bobsdnmmdal Bomdmaaqblb 30dgb3gwgamdmomds. magobmsgs, (30m3g omg-
demo H™MIgmodg Bobodnmmds o6 gomgdmgds asdgmemo 3sbmbobdggdmmdabomgol o6 oGab bszds-
obo.?!

5300 IbF0Z, @MB0baFMgdobs s JMbGMHMEAL gsbbobrmgFmal 89Js60bIgdl Bomdmawaqgbgb sem-
&9 9amb, 0bbEOMIgbG oMo s 0@gbE MMl mgmEngda, Mm3malb Gomamgddas 3934dsgzg-
dmod g5dgmea 3obyybobdggdemmdol @edmyyzngdgmn Logydgmgda. dogomomsw, sm@gH gamb
09mM00b Mobobdom, 3ME3mMsogma bogamggmol gogmmags mbos dmbogl, Amwabs jndnme-
Gomo babgdgs 3g8gan aomgdmgdgdo: doMzgmo, 3ME3MMs3nabs s dozmb@Mmmmadgm 356 -
BbomAL dmMob Lognmmgds s 0bBgmgbo 0dgbo 30l ©s3s3d0Mgdmmo, MM 3MEM3MMs(300b
©33m 30009890 badsmomambndng@mds dgdmgdgmons sGbgdmdagl. dgmEg, 3ME3mEs3nabs ©s
853mbEMmMEgdgmo 3oM@bomEnl sdmyyz00gdgm bndngd@ow gobbamgs gsd8mnbzgsl mbsdsmoremm
dgrgab.*

0bLGMNIgbGymn mgmEns Lod gofMgdmgdal gidbgds. dnfMggmo, JMbGEMma, 5o dbmmme
Bomos 3Gsgmabmdal batigdyg, sedgm @mBnbafmgds, GmIgmo 3emnbgds Mmam® (3 obsblg-
30l 3mbGOmmmom, sbgzg 3mmn@ozob s Ldgdnsbmdal dndsMmmmgdgdal aobbodmgFom, Moy go-
dmGn3bogh 3mE3mMsool @edmyyzogdgm LadsMmambydagd@mdsl. dgmey, sbgma 3mbEHmma
©5 EM3MB0Mgds 3oM&BommMolb Bngf bmEm(30gmmgds mommomnmdal Robowgbs, 306mbabdng@n 6
Lobgmdg3Emmgdm gomEgdnmgdabasb msegol sbaMowgdmam s Ymebsdmmgds MbsdsGmnmm ©s
36835 mmbIogH §890098sL ImbamAgmal Mgmgdgdol dodsmor. 3gbsdyg, 3MbGEMmbS s J3g0g-
3oL dmEab Mbos sMLdmdogl 30Dgbdgogamdmomds.® s3wgbsw, nblb@Mmm3gb@smmma mgmcaal
0bs3g0060m39 893905 g81dbgds 3Mmeygbme 3omggmal Jogmadsb.

00968 9MHMdal mgmEns 08gmEgdl Gs Babs Mmoo ;mgm@aal doGomow o7396@qdb, s0a9bb ™3
Lobgdg Mbs 0gmb LazmmEgdabs s 0bBgMgbol 08azsMn 3933060, HMIgmag godmMnbagl ©s-
3300098 LodsEmambndogd@mdsb. 83 3o3doc0b gmbdyg, s8my300098gma LadsEmambndogd-
&mdab godz0s Ladmomgdsl sdmgsl gMmNsb §3mbmdngn 353306L Maz0 ssGnML 3sbbnbdagd-
mmdasb, bbgs bydogd@ob batigbdg, gMm0sba LobsGImb LoboMagdgmmm.* 0gbB MMMl mgmeas
Lodnomgdab ndmggs o gl 353mbG MM gdgma 306nl 3gMmbmbaram@a 3sbmbabdggdemmds donmbg-
5350 080b5, 355RB0s o4y 5Ms b 3o BomMalb LGB L.

0565870060m39 09M0Eoe Mo gee@mmsdan gsdmomggs 3mbabEmgds, Gm3 Jdmdgm-3zommdo-
o 3m383560930L 3mbBgJLE 30 sM8sMmmDMBogMo MBnbaMgdobs s 3MBBEmMEAlL abaoagbow
mobo 35693mgdal d98mBgdss Lo 3damabos. 39Mdme gs 3M33sbns: ymazgmemonMaw dmbsboemg-
3L dz0mmdaemal bog3056mddn, 456LsdM3Ma3L dz0mmdaemals 3mmo@n3sb, nemgdl 860336gmmmzs6
350056y39@0mgd93L dznmmdamol ©oMgd@mesdob g396wmal sgmom, dzommdamol ©sboddgdy-
mg8b odma3l 0bLE M (3098L.%

3Mb@MH MmO s M3nbofMgds, Hmdgmog LagMoms bsdngg cgmEnnbomgnl, dofomsmsw gemab-
0985 3M3LIMbEM 830G omabs(300L, IMEZMES (304 FMOsMIIMS MM3930Ld S JmMbgdoms

31 Duglas S., Piercing the Corporate Veil in Regulated Industries, BYU L. Rev., 2008, 1196-1182.

32 Cox J, Hazen T, Business Organizations Law, USA, 2011, 127.

B ogsg, 127.

¥ ogdsg, 128.

35 Blumberg P, The Law of Corporate Groups: Problems of Parent Subsidiary Corporations under Statutory Law
of General Aplication, USA 1989, 188.
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5030l Loboo. 830b goMs, dgademgds babgdg nymb oM gd@mEsGl goonsmMazs s (396@Msmo-
Bgdemo sanmBEgdsmgmds 3m33sbnsms xanxrab dg8mbgz93080.% 030 dmmm Mmoo gocgdmgds
dgodmads a09mm0sbogl, dmasmsew, dgemdsdn 393y396 Jdgmgdoms xanedo o6 3m@m3mEs3omem
BMEIsmmams EsMmgg35do.

s@sbomsobom 3o30@omadsz00lb gobbadmzFal 3abbom, doMgzgm Moado, Mbos oEanbogl
©5530656L980b G Bm(zmmds Rsnmgmgds Lomsbosme. bamsbsm 3o30@omads(300b §M»360d367-
mm3zobo qx0boz0s 56 3Mbgdmdl, cmd(3e Labsdsmmmm 3Mog@nznm 398dszqdamoas gMma3otn
BEINms, Hm3emal Jobgozom bomsbsm 3o30@smads(3090 nmgmgds ob mEgbmds, Mabag am-
BogFo s babrobgommo s©s80560, 30D6gLoL 3Mb3MgE M Lygmmadn dmaswo (3mEbom, 03 gsbbs-
30O 9dmmo 35693mgdgd0lb gomzgemobbobgdom, Gmdgmas babgdgs 0bzmMm3mEnmgdal bEowosdy,
Romgmol ambng®m mogbmdaw.%” bbgs asbbabdmamgdal mebsbdsow, bLocmsbswm 39308 smads (3090 nom-
30935 0b MmEgbmds, Mm3gmoag ambog@mm dgbsdsdobmdsdas (s@g339@&mMns) 8abbybolb dmbarme-
by Lagnmmgdgdmasb, Mo MMy (3 Bbgoggmmdado Mbos ngbglb Bomgdaymoa 3mEm3mMs(300l dbgds,
bowoeg ©s 3ob Logd056mMdsLMSE s 393d0Mgdmen dgbadmm Mabzqd0.®

Lobsdamomm 3Msg@n3odn, sbggg, sMLgdmMAL BmbadMmgds, HmMmab abgoznmas sy335&M0
3930&0m0ds(300b abowaqba, bosgm dm(398mmmds, bagsGm 0bgmmds(300bg oyMbmdom, 1b-
5 390056MEglb 08539 bggg®mdn Bmmzsbg Lbgs 3MM3MMs30980L Lodmsmm 39308 omndo(300L006.%
099330 Bog&ns, HM3 9bos(3 gMmbs s 08539 bggMmda Immazeby bbgsabbgs 3mM3mMs30gda, 3o-
30@omob gm@m3nmgdabsl ghomowsngngg ImbsdMgdgdom o6 bgmddmzsbgmmdgb. s3wmgbow gb bBsb-
M0 56 Mbrs 0gbgl 488mygbgdmmo ©s8my30009ma. ngo 3godmgds nymb dggebgdal Labynbo
Bgd@omoa, odze badmmmm ©ab3gbs Labsdsmmmmmad Mbos doommb gmbogdmma asbbxl dgwg-
350, 3Mbgdmmo bLodsmmnmgdMogo s 93MbmBn nMa 306 gdmgdqdol gomzgsemobbobgdao.

Ladg(3b0gEm BE99330 godsBmbgdmma 3mbo(300L MsbBBs, sSMOLoMBIEM 830G smads(30s
3MO3mOs 300 boggamazgemal gagmeal baggdggmn dgodmagds ngmb dbmemmm sG0bgdsymemmmdo-
20 3690@MmEMgd0b LabafMagdemme, HMIgmms3 Immbmgbal Mgmgds Bstdmgdzsm gmad@nb dg-
©9350.% 58 3mbadFgdal mmaozs Bam3amgmdl 08530, HMI Labgmdg 3B mmgdm 3Hg0@mAL 543b
dgbadmgdmmds Babsbbaom gonmgamalbbobmb 3m@m3m@ms3n0lb 0bsbbymMa BamBsfmgmds. oo 3me-
3mE3(300b B0bsBLYMO BamBamgmds 943l dogdl s 3MgEnGmma 35063 gL Jobmab byemadg36v-
mgdab, dobdg gosalb dgbadmm bggs@oym®o dgogagdalb Mabgn. ond(zs, bLobsdsMom 3Mad@ngs
36 0D0oMgdL 83 3mDba(z0sb. KxgM 3093z 80-0560 Bemgdal dmmmb, 3GHmEgbmco GEMdgMHE Gm3gLm-
Bals dogM gobbm(309mgdemo gd3oGogmon 33mg30L dgegasw, 6s6M3mAnbos, Hm3 3mG3mEms30¢ma
Logamggmal gogmmas sMsobomsbs@m 3o30@omadsznol Lagyydgmom, babgmdgzmmmgdm 3Mgoo-
BmEms baboMggdmmm, Mo 3ol 5%-0m gEm bdoMew ©agds, 3oEMg 5Mbgdsymymmdoma 36Mg-

3% Gevurtz F, Corporation Law, USA, 2010, 75-78.

37 Castro S., Undercapitalization as a Factor in Piercing the Corporate Veil in Contract Cases: Balancing Risks
and Incentives, 74 Phil. L. J., 2000, 641.

38 If the capital is illusory or trifling compared with the business to be done and the risk of loss, this is a ground
for denying the separate entity privilege® (30806 9dmos: Vandervoort J., Piercing the Veil of Limited Li-
ability Companies: The Need for a Better Standard, 3 DePaul Bus. & Comm. L.J., 2004, 61.

¥ Castro S., Undercapitalization as a Factor in Piercing the Corporate Veil in Contract Cases: Balancing Risks
and Incentives, 74 Phil. L. J., 2000, 2000, 643.

# Gevurtz F, Corporation Law, USA, 2010, 90-95.
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0@¢mMgdolb dg8mbggzedn.t’ 2010 Bemolb g830Mammo 33mg30L Logmdzgmdg 30, 03 dgdmbzgzoms
0mMmEgbmds, bas(3 3MM3MES(309)mo bogsmMzggmal gogmmas dmbs babgmdgzMnmgdm 3Mgoo@m-
0L bobamggdmme sMsbomsbsm 3odn@omads300b bagndgmoom, noab 30,76%-b (114 boddnwsb
35 Log3gdo oas asdgmman 3abyboldggdmmmds), bmmm sMsbgdsgmeymmdomo 3Mgo@mgdol bs-
Locagdemma — 15%-b (40 bod8nwsb 6).42

3MO3MOS (300 GMEFommdsms 89)(339mMddL, babadsMmmmlb 3Mad@ngolb go6Dmasmgdals
d909350, 9056586 qds d93mbggz9d0, Mm(30: 3oOGBamEMms 309dgdn o6 0dsFmgds, 306 bnmmMgdo
56 04969396 0090l 056033600 Ygmgdedmbamgdsl, 56 agds 30gdab mJdgda, 3o @bomELS
5 3MM3MES (3006 M0l GFMbBoY(30960L M 3N3gbE M0 smMa3bgabs s sBgHab Bgbo ecmag-
aenos. od(3o 9b aofMydmgdgdo asb(zom3n3gdnmom oM sMabl godgmmo 3abybalbdaggdmmdal sdm-
3009390 boggd3gmo.? sBsmma Mo, JMBIMAS(309Mm FMEMISMMBIMS (3353 96 A0l 0dals
3565680, Hm3 godgmma 3sbybolidggdmmds 56 a©agds, oo bbgs aogdmgdgda s8sGomgdgb
53 3obmbabdggdmmdsl. 3sbybobdagdmmmdal dmagsta 3m33mbgb@ns 3MBBEMmO 56 sMsdsmmEbm-
8090 35603mma(30. bLEmMgo gb 3m33mbgb@n J3bab 303306L Mo biydogd@ob Jdgwgdsb dmEab.

65(3 8996989 Jmbgdoms smMggel, 33-0 3nnkbggs, MM Jmbgdal gMmggMswn GMsbbaggma 3o6-
GbomAbS @ 3MM3MMS(305L MMl 56 30l JME3MmEs 300 bagomggmal gogmegal baggydggmoa
08 d53mbgg30da(3, o) Lobozzemm sbsbEoNEads LodsbdAM Gobdyg bs3mgdas 6 35363900 3M33gb-
bagns bogBome 56 sM0b goeboomo.® mudzs Mgcm Lbmmo 0d6gds 3ggebgds 8mbogl sts Jmbyg-
30l g0005(3930L oG 0l MsgomggMomdal gomgamabbobgdoom, sGsdgm Lodmasmgdaobomgol Jm-
6930b 8603369mmbab @s dobo oM gdamgdals, bodmasmgdol @smRgbom 5480398056 dggemmgdals
bogg:pdggedy.

5d3-d0 Jmbgdoms smggal 3mb&adb@doni 943930 YnMemgds Ladnmom@mm bogbgdabs s
$0bsblbnmo sbgec0dqdal bomdmgdal Bgbgdol ©a(330L. 09y M 3n3gbGosns 08a356Mo© Mol Bom-
3mygdaemn, Gm3 dgmdmgdgmos Jmbgdal dgbsgmmcnlb mewagbs, 800hbgzs MmE Lobgbgs Jmbgdoms
°M935.% Bogomoma, bodd930 39603 3H563 0. Bsboerob 38356000 60bssmdmyg Labsdsmmma &
55 330gmgams 3ME3MmEs 3090 bagamggmolb gogmmgolb bsgombo 03 bLogdzmom, Hm3 Jdmdgm
-dg0mmdom 3m33560sL dmE0b HMN0gMmmMds GFMobLysMgbGmmo agm. 3 baddgda, dgommmdoema
33835600l ©aboddgdmn nmbmzes gEs 3m33s600L 3sbybobdggdmmdal dMmdnmn bgmdgzGmg-
30l 3g6939@0b godm. LabodsFmmEmmad ssaNbs, MMI 3M3356053L ImMal MBMagMmmds 533syma30-
9305 9.6. »35dmomo bgmob® bEbEIMEL, Moasbs(z MM03g 88MY)3000gdmdE s 3odFg0Mzorm g
0boM8mgdos bbby smMa(3b30L s babgdg o6 ngmb Jmbgdams smMggs.4 Lbgs baddgda, bLobgdg
0gm o @sbnAmo Gadal 3mE3mEAs(300, Amdgmbag 93mbGMmmgds gfMon nboogommsmyca
3oMBbommMa. 3m3356098L ao0Rbesm ngb@men dabadstmn, G gmgxrmbal bm3gmn, mggabo, s bgm-

# Thompson R., Piercing the Corporate Veil: An Empirical Study, 76 Cornell L. Rev., 1991, 1046-47.

2 McPherson R., Raja N., An Empirical Study of Piercing Rates and Factors Courts Consider when Piercing the
Corporate Veil, 45 Wake Forest L. Rev., 2010, 965.

#  Cox J, Hazan T., Business Organizations Law, USA, 2011, 128-129

' odsg, 129.

#  Gevurtz F, Corporation Law, USA, 2010, 85.

% Atling C., Piercing the Corporate Veil, In American and German Law — Liability of Individuals and Entities:
A Comparative View, 2 Tulsa J. Comp. 7 Int’1 L.,1995, 211.

47 Penick v. Frank E. Basil, Inc., 579 F. Supp. 160 (D.D.C. 1984);
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3dmgobgmon, o330 badymom@Emm Bogbgdo s BbsbLYMa sbasmndgdo 0Bsmdmgdmes ©admy30-
©98ma ©s bgbadolb @s(33000. 080l g8dm, MmMB 3m33560780L g5bLb3s39ds BabsbbyMaw dgbadmgdg-
™m0 0gm, bobedsMmmma Momym Emd@Mmnbab asdmygbgdolb dgbadmgdemds.

0@ 9GN30 o6 360l gobbommmo m3nbsbGnbs s Md(306MgLmdadn gmean 3sM@bamEals
bevemos@mmo 3sbabalbdggdmmdal bsgombo. ghmsgmon, Mabg 96bgdmdlb dgxggdamo 3mbo-
(309, 500l b, Hm3 3oboyFds 3oMHGbaMEMIs 56 YYbos dsamb 3obbn EM3nbsbBmsb ghmaw, oy dobo
3bG0sb smabbmMo J8qwqds (Wrong action) 56 sbEMMEYds.* ab oy Mo Mbos Bsnmgsrmmb ¢3(30Mmg-
bmdsdo 8ymezn 3oMBBamENL LEME 86 5MLBME 3909850, 03 ,3EM(39L30%, O™ (30 EMTnbsbEG L BngE
bgds 3mEm3mEMs300b gm@mdob dmEmE oo gs8mygbgds, md@mnbsdn o6 oMol Rsdmysmndgdmmo.
©m30656@0bs @ MB(3065bMdsdn Bymagn 3B BomMal bmmosmma 3sbmbobdggdmmds s9@s-
&0 3godmgds asbwglb 08 398mbzgzedn, Bm(3s FobmGn@sma 356G bomEal mdmddgomds babmas-
©mgdobs s 3Mgo@mmabmgal bgas@onm dggal 06393L, 08 30MmMdgddn Mm(3s 3oMGbamEL 543L
NP dS 05 305 IMzamgmds Jodsmmb Jdgonm mmbabdagdgdl. gb bsgombo Jodmgma badsGmmal
FGodo gobboemmmo 0d690s Jg93mon.

5d3-30 3mE3mEs30mo bogamggmob gsgmmaal bogmdgmgdabs s dgisbgdal bGsbosMEnb
3Mo35mxyMmgbgdol dobgooze, smosfMgdamaos, MHm3 gadgmmo 3abybabdagdmmds sl Lagos-
3mbs3mobm 394560b30, GmBmal go8myqbgds(s 1bs Imbrglb dbmeme 08 dgdmbggzeda, Bmeabs(s
3ME3mEs (300 mEmIs 353m0ygbgds BoMow, oMo dmBngma Ladgbsm8gm 80bbgdal gomgdg.®

dgx09930b 80bboo ¢bos 0mgzsl, MM 3m3mMmszogmon baggaMmggmolb gogmmgol sbsmabobab
Lobsdamomm, bbgs 53948 gdmeb ghmaw, sg3obgdl 39dmga aogdmgdgdL: 1. bogmom bsznmmgds; 2.
ROO™M JMbGOHMo; 3. bodgbomdgm bad80sbmdoms goEgsMzs; 4. sMLsMEbsM 3o30@omaba(30s;
5. BFMobbag(300L gobbmM(309mgdal ML 3MEM3MMS (300l gosbrabymbsmmds; 6. 3MM3MEs 309
BOAISMMEsNS ) (3390Mbd; 7. ©m30bsb@n 35MGbamMals BogH 3m@3mEs(300L LobbMmgdal dabs-
3n0egds; 8. Ladymaem@®mm bogbgdol s GabsbbaFa smAoibzol Bgbgdolb @eMmmagzzs; 9. 3MmEM3m-
5(300b 458mygbgds @MBnbsb@n 361G BomMalb &FMobbad(30980L gobbobmE(30gmgdmew; 10. 3mEM3m-
(3000 g0dmygbgds mommommdabogzal.’! gb s bbgs ascgdmgdgdo Mbos dgasbrglb gMmsbmdsda
5 Ibmeme Lomsbsm bogudgmgdol oobENEgdobal Mbos dmbogl JmEM3mEszanmao Laggsm-

30mob gogmegs.
3.2.2. 333¢mema 35bybabdggdmmdabl boggndzmada 39Mm3sbnsdn

3963560530 godgmemon 3sbmbobdggdmmdal md@®abs — Durechgriffshafiung asbgocmsmgda-
0 Labadsmmmm 3Gsgd@nzolb Bog@. Durechgriffshafiung-ob 3563bsdrgMgmo God@mEgdo 0goggs,
6o (3 piercing the corporate veil-obs 398mbgg3odn. 39Mdm, Jmbgdsms 53, 3MEM3MEMS(30mm M-
Bommdoms o (339mmds, 439393000308, gMma 3mE3mEa300b JogH JgmEg 3MEM3MEMS (305D
©m30606980b 3g8mbzg39d0 35Lybabda gdmmdab bsjncmbo bszmb3g@bm bsdsMmmon Mgammofog-

8 Amsted Industries, Inc. v. Pollak Industries, Inc., 382 N.E.2d 393 (Ill. App. Ct. 1978).

#  Gevurtz F, Corporation Law, USA, 2010, 78.

0 Strasser K., Piercing the Veil in Corporate Groups, 37 Conn. L. Rev., 2005, 650.

31 Bendremer F., Delaware LLC’s and Veil Piercing: Limited Liability Has its Limitations, /0 Fordham J. Corp.
& Fin. L., 2005, 390.
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35.%25896030L Bbasgbaw, bosz 3oMEBamAab 3oMomn 3sbmbobdagdemmds dgodmgds omaqlb sbwx-
Ao §odab 3mM3m@soobs (close corporation) s dgdmoemn 3sbmbabdggdemmdolb 3m33s60530
(LLC), 3963560530(3 3mM3m@s3099mn baggaMggmal asgmmas madm bdoMowm ©aqds dgdmeoemoa
3obybobdggdmmdal Labdbmasmmgdsboob (GmbH) 30356:093000.5 08 dg8mbggzsdn, o asdgmenn
3obbabdggdmmdal bsgombo s@as 3m33s6nsms xampalb Gomamagddo, gms 3M83s600l 3obyy-
bobdagommdal Logydggmon brgds 3mbgMbol doMgammotgdgmo 0d3gGs@oymn bm&dgdo, Hmd-
mgd0(3 go5035mabBobgdmmos 39635600b Losgzom 396mbdn.** s8gbsw, a9MBsb0sdn 3o EBammals
30fopo 3abnbnbdggdmmdol Logydggmaos, ghmo dbog, LabsdsGmmmlb dogH gobgomatgdmmao
md@®abs — Durechgriffshaftung s, 3gmeg dbGog, 9.6. Lo 3mbB(3gMbm Ladsmamn — 3mb(3gMbal do-
Mganmogdgmo 033g6odogmo bemmdgda. dobgmsogaw ndobs, Hm3 0d3gMsGommo bm&dgdo dm(sg-
3mmos bosgom 3obmbdn, 39-20 Loy gmbol 70-056 Bemgddn gg@3sboal ggogFemnmds b gmbL@o-
B (30m LaLOBMNEMA gobsgomams gbrmnmoa 35Lbnbda gdmmdob babmaswmgdgdmseb (GmbHS)
80356093001 8500 565mmanab Bgboo 458mygbgdal 3God@039.%° (39, 2001 s 8mBog36m Bemgdda
MbgbogLds Labadomemad dg(339ems gb 3MdgG0gs. dbarma oamdal dobgwgom, Lasgom 3obmboo
30035m0bb0bgdmmo Lagmb(3gMbm bmMmIgda o6 Mbrs aogM(39mmglb 33L-Bg. d3b-0b Gomamagdda,
3MB3mGs 300 bogamggmob gofmmggzs 1bes dmbogl dbmmme 03 dgdmbggzsda, Mmzs babgdgs
3M835600b 3m@Iob dmBmGow g98myq698s.%¢ Mbrs 50nbndbmb, HmMB 3mb(396bal JoMgamemmomgdg-
0 03396 onmo Bgbgda badsMmmmasbmdal ngogg 3mb(393@L gumdbgds, Mmamer(s Durechgriffshaf-
tung-ob md@Fabs. 53 3basgbgdol dMamdn, mmaninGo ogm a9c3s600lb LabsdsGmmmgdals Bnge
bogmb(396bm Ladsmmmal 3md8ggdal 03 Bg8mbz9398Dg 3036 (39t gdal Egbmgb(30s, HMIgmos do-
oMo, sbggg, dgndmgds ,,Durechgriffshafiung“-obs @md&M0bob go8myqbgds(s.

o) Durechgriffshaftung-ob pmgd@®Mabs

Bmamez gdmo s0badbs, ,,Durechgriffshafiung-ob @md@@nbs 3mGH3m@ss0mn bogamzgmal
aogmmzgol gog@mdmng bagndgmam nmgamabbnbgdl Jmbgdsms smMggel, 3mEM3mMazomm gme-
3ommomd ©89)(339MBL @ 3FsbsMboEM Jo30Gomnbs(300L. BggMsmMa Dgbogbo babadsm-
oM, 060og0EMse N0 3o bomMal gsddmen 3obnbabdggdmmdsl, Mmame(y Bgbo, saqgbl dbm-
mmE 353mEMgdob bogddggdda.”’

dmbgdoms smtggs — vermoegensvermischung dgodmgds aobogl goddmema 3abnbobdaqgdemmdal
boggmdggmo, Bbmmme 08 dgdmbggzedo Bm(se, Ladamom@mm Boabgdo n8ggsMam 5ol Bamdmgda-
o, 3 dgndmgdgmos babmgsmgdal Jmbgdalb 0mgb@ogngszns. ggMmdsbonl Labsdsmommagda
asdgmma 3obmbabdagdmmdal ©s30bmgdobmgols 56 cgmnsb LszdsMabaw Ibmemme 0d ggod@l, Hm3
LoBMEdEMYLS @S 3B BoMAL ImEal Imbrs Jmbgdol asws(393s. o330 08 dgdmbgggedn, oy gb

52 Presser S., Piercing the Corporate Veil, USA, 2011, 1407-1411;

3 ogdsg, 1408.

' ogdsg, 1408.

¥ 0dag, 1384.

% René Reich-Graefe, Changing Paradigms: The Liability of Corporate Groups in Germany, 37 Conn. L. Rev.
785, 2005, 790.

57 Atling C., Piercing the Corporate Veil, In American and German Law — Liability of Individuals and Entities:
A Comparative View, 2 Tulsa J. Comp. 7 Int’1 L. 187, 1995, 207.
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B3gd@0 36 oMb Lomsbome sbobmmo ©m31dgbds308dn, dgndmgds @owagl godgmma 3sbmbals-
8398mmds.

3MO3MEAS (3099 FMEASMomd O (339emmds — sphaerenvermischung, sbgszg, oGl godgmea
3obbabdggdmmdal bagmdggmo, oadzs dbmmme 03 dg38mbzg3odn, o) osbEYM©gds, Mm3 53
3M03930L dggasm 3Mgo@mn Im mgdmmo nym 3mbEMa3gb@nb ngb@ngngs(30nlb dgbadmgd-
mmobab. dogomaoma@, Bmzd sgomomgdama 3md3sbogdo 0g4gbgdgb gMo dobodsGmb ob LobgmBm-
L.

3963560530, 533-0b 3basgbo, snsMmgdmmas, HmM3 sMdboMbsEm 3930 omads(300l dgdmbgg-
3580 d9badmgdgmons @eaql goddmemo 3abmbabdaqgdemmds. 533-0bgsb aobLbgsggdom, gg@mdsbmmao
Lo gmE3mEMs(30m badaMmamo nmgamnbbobgdl megmsedn@ggma 3o30@omab Logsmmgdammmdsl. o3
356bbgo3980L FMndn sMsbamabam 3o3n@omabanl (36930l Fodotmsz aobbbzeggdamoa doam-
35 g3b30q0s. 93MmbmabGgdo m3m0sb, HmA3 3930 smal dobndsem Mo mEgbmds, MmIgma(s d©g 339~
&0 046935 3mb3Mg@ o bLsdgbomdgm Logdnsbmdabmgal, BabsbBs 396 3560LobEEM3s.%0 530l
30035m0obbbgdom, nnFoamm mo@gMme@mado 3odmymagb bmdobsmm@o s 3o@gMasendo 3o-
30@om0do(300L (369390L. bmBabormmEo 3930 0madazos bLobgdgs, Bm3s oEYmNs 39bmbom gom-
35m0bB0bgdmmo 8nbndsmMo magmadomMzgmn 30308 omalb mEgbmds. do@gMnsmuma stsbscmobom
3930&0mads(300 3mmobbdmdl dgdmbgzgzel, Hmzs 3omEbamMgda, Bmdobomy@o 3030 smnds(300b
80m3s, 56 9b 9696 5093358 0639LE ML Lo8056mMdS3n.b" 58 bsw, bMInbormMa 39308 smo-
Bo(300L Imbmzgbolb s(339, a priori 56 s60b 080b goFeb@n, MM sMobomsbom 3o3n@omads(300b
boggdgmam godgmmo 3obyboldggdmmds o6 owggds.

3Edbomabam Fo@gMosmy@o 3930§ommnda300 aobnbadmgmgds gmggzetn gm™Inmoab do-
bgzom. 3 gmEm3nmal 0sbsbdom, sGsbomsbom Fo@gMasmyma 3o30@omadazns Labgbgs, Bm-
(39 3MO3MMS(300L BababbyyMo 396 398 gd0 3mb3MgGmm boddosbmdsbomsb dodstmgdom sMosg33e-
BF0s. o930 83 Lagmdzmom begds JMEM3MEs30nmo bogemggmol godmmas, n35Mom©gds, MHmI
439 3G bomMa bmmomsfnmaw ool 3sbybabdggdgmn, Mo sbggg aoblbbzszwgds 83g6n gmmao
Lodamomal doEam3abgsb, Mm3mal Jobgogoms(s, dg98amadn sMomsbsm 3o3n@omads(3nnl dg3-
0b393530, IbmmmE 594G 0 oG bomM0s 3obmbobdagdgmo.t?

b 300060dbmb, Mm3 g9 3569)mn bsgmMM3MEs30m LadsMmmamn sMdLoMBIEM o30Gsmabe-
300 3mb@& 94L& 30 o6 g6obbgeg93L LobgmBg3Mmmadm s 5MdbgdoymPmmdam 3MgEnGmMMgdl.c

3) by 3mb(396Mbm LydsAmaman

Lo 3Mb(396bm Ladsmmama, bbgs Lo 3nNbgdmMsb gMmsw, s ganmnmgdl ©s33330Mgdgma babsm-
3mgdol 3sLybabdggdmmdals Logombl 3MgEaGMEgdal Babsdy. 3oLybabdggdemmdal Ly zombl asb-
LodEgMagl Joamds, MMMl MobsbIaw Fo3mMbGMMmadgmn s 3MBBEMmoMmgdswn Lobscdmgda

w64

800Rbg3e »LEdgMMbgm gMMNsbmdsm.

8 Atling C., Piercing the Corporate Veil, In American and German Law — Liability of Individuals and Entities:
A Comparative View, 2 Tulsa J. Comp. 7 Int’l L. 187, 1995, 207.

¥ ogdsg, 207.

9 0gsg, 208.

' 0gsg, 208.

2 0gsg, 233.

8 ogsg, 233.

e 8., 3930G ool o335 bysgiom Lodmasmmgdsedn, md., 2010, 78.
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3mMb39Mbo 0436935, BmEabLa(s, gMmn 3bMog, babgdgs 8s3mbEEMmgdgmo, s, dgmeg dbMog,
9600 86 8980 3MbEOMMOMgdao@n 3mB3sbns. 3MbGMmMn 3sdmaba@gds Bommms ¢3Magmabmdal bs-
3906 gd0m. Bognms 3oz gbmdob sGombgdmdabsls, 3MbGMmmma© nmgmgds dgdmbggzs, Mmoabs(s
13(30609Lmds SbMA(309mgdL 30He30M bgasgmgbslb bgmdg3Ermmgdol o6 LadgmgamymEgm badgm-
30 8603369mm3560 BomIMIsagbemmdab baggmdggmby.t

3Mb(39MBob gem-gMon Labgs Lobgmdgg@mmgdm (Vertragskonzern) 3:b3g6bo. bgmdgzeoemg-
30l yzgmady a93M(39m9dmo gmEM3gdos .6. @mBnbofmgdals (Beherrschungsvertrag) s 8mggdal go-
©5(3980b bgmdg36Emmgdgda. mB0bncgdolb bgmdgz@mmgds 8s3mbEEMMmgdgm 3m33560sL 56nggdl
B gdolb domomgdgdo dob3gb 3mbGHMmamgdowo 3m33sbnals 39bgxr39b@L. dmagdol aows3gdals
bgmdg3mmgds 835mEadnmadl sod393mgdomagdam 3m383560sL goabzgh magabo 8magds Lbgs
3m835600L.% mFogg bgmdg 3G mmgdol d98mbigzedn, 3o3mbBHMmMadgmo gomadmmoas >1bsbem-
>EOmb 3MbEOMEoMgdae 3m33s60sl Brmoyma batama. Lobgmdg@nmgdm 3mb3g6bal domga«-
moMgdgmo 033gMsonmoa Bgbgdo 0303L 3Eg0GmAL bbgsabbgs dndsmornmgdom. 3mb@Mmeo-
985000 3MB835600L DoMomal sbsdmanMgdal MbEHNbzgmboymes, 3s3mbGMmmmagdgma 3m33sbas
39mEgdamos 39436sL LabbMmgdal MgbgHgn; bgmadgzMmmgds Mbws eMganb@mamEalb ©s Logs-
M bgmBobobzomdo ngmb 3m8gM0m MgqbE@dn, Moms 3MgEo@&mmML 3Jmbrglb dgbadmgdmmds
8000mb 06g3ME3 (300 by g 3Emmgdal dgbabagd. bymdg3@mmgdalb dgby3z9@9, sbg3g, 9d398gds6g-
35 M930b@ M (300b. 396y39@0b dg8mbggzed0 853mBBEMmgdgmds 3m835603, 3MbG MMM gdornl
369008MEM73L, HMIgmmsz Immbmgbs bscdmgdzom bymdgMnmgdal dmJdgmgdol 3ocmdgdda,
Mbs 30sb0gdmb Bmmbmzbol mbEN63gmymes 96 306G ns. 3Mg0GMEgd0 @ (3Mmbo 5Fnsb bgem-
3dmgobgem 30Gms dmzamamdems a(330L LEbsMEGm. afMgd@mmMaGabs s LadgmzamynMgm
Lodgmb BgzMgdo bmmopasmmsm 039896 35Lbb bamsbasm amemabbdng@mgdolb bGobosGEnl s-
03930L d93mbzgzsdo. Lomsbom ammabbdog@gdal o330L Bmgamgmds, sbgsg, 3M(gm©gds do-
3Mb@MMmgdgmn 3md3sbnnl 356q%35680b dogH 3mbEHmmamgdswa 3md3sbools 3gb9%dgbEobomgals
80000098980l do(39857.5"

bosgom 3obmbab 033g@s@ammo bgbgdo sbggg sBgammamgdb g Bod@m (faktischer Konzern)
3Mb(3966L, HM3gmo(z 930mEgdmadl 3s3mbGEMmMmgdgm Lobs@mdmb, sbsbrmon@mb og398gds-
90 bLoBsMBmML 63d0LBngMn sMdbgmbayMgma GFMobDog(300.¢ bgmdg3Emmagdal sGambgdmdals
dgd;mbgzg39380, Jo3mb@Mmmmadgma 3m33sb00lb oM gd@mMsGL 930LEMads sgamomgdmm 3m33sb0gd-
056 M009MMMISLMSb ©s3o3d0Mgdam ymggmbmon@n sbgsndob Bammagbs, Mm3gmado(y 1bwos
30babmb sxamaMgdnmmsb NHmngMmomdasda gsbbmmzngmadymo yzgms GEebdogzns. GFMobdag-
(30900156 3ndofmgdoo b oymb sbbbomn, agm oy oMo b sMobgmbayGgma ©od3990gdsmadyy-
o 3m33sb0obmgzol. o) 3o3mb@Mmmmagdgmoa 3m383560s 59398009d5609ds dmaGmEMm d93mbB3gdal,
BM36Dog (30900, sbg3g, Wbws s0babmb sm@a@GMGm 563560dgdLs s Babsblby® ©m3NdgbGs(30s-
30.57 bobgmdg 3O mmgdm 3mb(39Mbobasb gobbbzeggdom, g Bod@™m 3mMbgMmbob Bg3mgdal Megmg-

8 Miller S., Piercing the Corporate Veil Among Affiliated Companies in the European Community and the U.S.:
a Comparative Analysis of U.S., German, and U.K. Veil-Piercing Approaches, 36 Am. Bus. L.J., 1998,101.

% ogsg, 102.

7 odsg, 102-104.

% Atling C., Piercing the Corporate Veil, In American and German Law — Liability of Individuals and Entities:
A Comparative View, 2 Tulsa J. Comp. 7 Int’1 L. 1995, 238.

¥ ogsg, 238.
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3980 o 3mgamgmdgdo o6 o>fab 33og0me asbbodmgmnmoa. 3Mb@Mmmnfgdswds bobsmdma mbros
33badmmmb, BM3 85 3mMbBMMEgdgmas Rooygbs sMabgmbaymgm 306mdgdda. sbggg Mbws nymb ©s-
LB gdnma Dosbo, GMImob 3 30(3980L GzoMmng §30LMgdsm 3MbGFMMmaMmgdan 3m33s6nal
6936930L."

396356000 LabsdsmEmd gobmmo bagy3mbal 70-056 Bemgdda Lszmb(3gMbm LsdsMommal gom-
agddn Rsdmaygamnds 33500309960 @9 Bod@m 3mb3gMbol sdmea30gdgmn md@&cabs (,quali-
Jizierter faktischer Konzern®). 33500309960 ©g 3og&m 3mb396bab Lo Lol ,d0boggds” brgdmws
Labsdamommb 80 dgdrmmmmo 35bbabda gdmmdob babmgsmgdal dgdmbzgzeda. o9y 3mMbGE™-
0693500 bLobsGIm 39M3sbgb@mmsm goba(30l LodgBsMBgm badd8nbmdada Romggsels 3o 3mbEMmeng-
dgem0 LaBMBmML b, YHM0gMcMds dgadmgds s33omago(30M©gb g Bog@&m 3mb39Mbsw. 53
dgd;bgzq35380 85 3mMbEMMEgdgma 3B bomMa 3ommadamoa 0d6gds 3MbGEmmmoamgdsn d3L-b 3¢g-
0@mmMgdolb 60bsdg, oby, Hmam& gb bgds LL-L dg8mbzg3ed0.”'s3wgbsw, 335magaEOME0 3mb-
(39660 »,043bg6ms” post factum.

©g BoJB™ 3mMb(396babash gobbbgzogqdom, Mmdgmmeb dodstmgdomarg 3obnbabdagdmmdal
356badM3Mobamzgal 56 s60b Logomm L3gzox0zYMa GEMbBs](30980L sELYdMbab 3303909, 33o-
M0goocn 3mbzgMbaol @AmL yuMopmgds gdmms 08 gocgdmgdsl, sbm@zngmadms 0y oo
3om@bomMo gdLb3mai0@ e 3MbGEMmL.? 360d36gmmaoba Dgasgmgbs o 3MbEMmmo J86ns
369bndg300L, Bm3 dobo godmyqbgds a priori bosbolb dm3@oba nym, o8 3Mgbymdg (300l GoMamgd-
30 bggE0BOZNM0 Bosbob eEILEMMId0L s 30mgdemmds 56 sMLdMBL.”? Mbrs 5006ndbmb, Mm3
Lobsdamomm 3Mod@ 0300 53398990 nym gBsd@™ 3mbzgMbab bgbgdal post fagtum gs3(39mgds
33L-0b 0bENz0EMIMNG 3o6BbomegdDg."

335030306 9599m0 ©g-35d@™ 3Mb(zgMbol om]@Habs ggcdsbnnl gaogGemym@ds Lobadsm-
oemd 2001 Bgemb dmemebgmom goondds s 3md3sbosms gamgal 3sbybobdagdemmdals dgbobgd

0 Atling C., Piercing the Corporate Veil, In American and German Law — Liability of Individuals and Entities:
A Comparative View, 2 Tulsa J. Comp. 7 Int’l L. 1995, 239.
' Singrahof B., Equity Holder’s Liability for Limited Liability Companies’ Unrecoverable Debts —Reflections
on Piercing the Corporate Veil Under German Law, 22 Loy. L.A. Int’l & Comp. L. Rev. 1999-2000, 167.
2 René Reich-Graefe, Changing Paradigms: The Liability of Corporate Groups in Germany, 37 Conn. L. Rev.,
2005, 790.
Autokran-obs bo43930 BgEaMoNEds YDgbogLds LabodsGmmmmad ssanbs, HmA3 doMomsown bobsm-
3m 3omEgdmn oym JmbEOmmmomgdomo LobsM3mb dgogsmgl B0obsdg axomal mabbol gowsb-
obg. 3goxemglb 3mbEEmmoamgdae d3b-bg oxetom 3Jmbrs gows(39dymoa s3bg 36oba. ngamab
300boab 3omEadmgds g30b&s d3b-b. d3L-0b Jog@ zomadaymgdal oMmggzal gsdm dgnxemgd
oBogmes o dmadmgs Lobodofmmmmb gosbyszg@nmgds axeMol asonbogm mgbmdady. mnd(ze
dobo smbEmmgds 396 dgdmm J3b-0b osFobomabom 3odn@omadaz00lb godm. gg@mdsbaal xbgb-
59b3s LabadoMmma 3 Logdgdn goddmemao 3obmbobdagdemmdal bszombbyg osanbs, Hmd Im3o-
Lybg doomemn Lobsfmdm sbmM(309mgds 03g356 3MBE ML, HmM3 bsdsMmsmuGmmogHmmds dom
Il 83359mgamgdes ©g Bod@m 3mbgMbab Bgbgdl s dm3sbmbals 3obyyboldggdemmds(s 53ab
dobg300 bos sdeastngm. ab. 1985 bemal 16 L] gdd&al gowsbyszgdomgds, BGH II. Zivilsenat,
BGHZ 95 (1986) (308069¢mas: Miller S., Piercing the Corporate Veil Among Affiliated Companies in the
European Community and the U.S.: a Comparative Analysis of U.S., German, and U.K. Veil-Piercing Ap-
proaches, 36 Am. Bus. L.J., 1998,106.
™ 8sgy.,»Video* Case. (30806gdmemons: Weber-Rey D., Insolvensy of a German Limited Liability Company: De
Facto Shareholder, Group Liability for Individual Shareholders, 7 Pace Int’L L. Rev., 1995, 527.
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8nocm sbamo aomsbyzg@omgds, Gm3gmacy Bremer Vulkan-ob babgmoom s6ab (36m8aemn.”® Jombgos-
350 0dobs, ®m3 83 Logdnlb God@mdMogo gocgdmadgdo ndmgm@s 335G g RdJG™ Jmb-
(39660L ©MJGH0bal g53mygbgdals dgbodmgdmmdsl, Lobsdsmmmmd g4b3mazn@ o dg33oms
361598039 @5 @osanbs, Hm3 3MbEGMMEamMgdsw d3b-bg smat Mbos mbogl 08 0839Ms@ 09 b -
39800 sbsmmannm 3030 (39mmgds, MmMdgmas gomgamabbobgdymos bosdom 3obmbdn. 53 gosby-
3980mgdom babadsMmmmad dgsgoms gMhmagemmgsebo 3Mod@0gs, Mmdgmoacy 20 bymdg g0 bbab
85bdombg a0dmaygbgdmes aqmdsbnsda. 2002 byl domgdmm 3m3ogzbm m& asmsbyzg@omagdsda
(Bremer Vulkan II 0> KBV) gg@gfommds Lobsdsmmmmd 3065383030 sbamma dopamds, Mmdmal
dabgzomas 0gEs 3M33sbool 3sbnbaldggdgmmds dgommdamal 3G gn@mmgdal Bobsdg obadgzg-
300, IbmEmE 08 353mbggzedn, Bm(3d s 3Mm835600b ReMggs sMimgg3L dznmmdamoal s3@mbm3an®
@bgdmdal (existenzvemichtender Eingriff).”® s3mgbsw, @gms 3m33s600l 3sbmbabdggdmmds oagds 0d
dgdmbgzgzedn, Mmmagbsz dobo bgaszmgbal dgmagaswe, dgnmmdaroa brgds goaboobmmbatm. 3aly-
bobdggdmmdal 83g3560 LGS ga00L bagmdggmo s asdsMmmads, Mmam 3 KBV-0b gosbyszg-
Bogdadn 5mbadbs LabadsMmmmd, G0l s 3m33sbool g d3L-0b 3MG3MES(30ma gmMdob
dnm@ o aodmygbgds (Missbrauch der Rechtsform der GmbH).”

dgx09980bmgol mbs 506036mb, M3 3dmdge-dznmmdamao 3m33sb0gdals dMnmdn gg@3sby-
o badsGmamo 0mgamobbabgdl 083gGe@0mm bmEmdgdl, Gm3maddy poyMmmbmdbdoms(s, dgdmm asb-
boeommo Lomsboswm go6g3mgdgdal sMbgdmdabol, 3mb@Mmmomgdawa 3m33sbnanl 3Mgn@mmgdo
NRmgd33mbomn 56056 Immbmgbs Bayygbmb 35 3mb@Mmmgdgm LabsBmb. 860336gmmgabas ob go-
9dmads, Hm3 g9m3sbnnl g emu@mds babsdsGmmmad 3s3mbEHmmomgdgm d3L-bg 3mbzgMbab
BgbLygdab post factum g536(39mgdolb 35403 dg(339ms. 93gbow agM3sbnsdn, gmM3mMasomo ba-
@BoM39mmal gogmmags Mgamafegds eemab@mfsw. 3oMggma, gb sGol Labsdstommml pmd@coa-
Bo, beagnm dgmig — bogmb(396bm Ladsmama, Mmdgma(s, Bmam s Dgdmo 5m0nbndbs, 53¢sdsw go-
3mnygbgds Abmmme Lasgzom Labmaswmgdals dndston.

3.2.3. 333g¢mema 33bybabdggdmmadab bogndgzmagda bagMsbggmda

LogMabggomda, bbgs J3946930L 3bgagbaw, 3obybobdggdmmdal dgbmogol 36nbzndn Bom-
3moa 96l doMomsm Bgbl. 830b dogbgmsgsm, dgbadmgdgmos e@aql 3mEM3mMszonmo bogsmag-
Mmoo (310 3060l 3oMoo 3sbbobdggdmmds 3mMm3mMa300b 3Hg0GMMgdal Babsdy. b brgds
08 393mbgg3od0 01y 3oMEBaMMOL 3MSLOMIBIEM §3ggds Y@ebadMgds Mammommdal ob sbgmds
98909358 3mE3MEs(300 Fo0yz96s a5 3MEMgdedmy.”8 baggMsbygmdn, 88960 30basb 3o6bbgsggdaom, o6
360b 83og0me Rsdmysmndgdnmaoa ghmosbo m]@mnbs. gadgmmo 3s5bybabdggdmmdals ben@ds@oe-
o bogdggmo dm(393mns gogm@®gdal dgbobgd LEsGNELS s babsdsMmmm 3Msgdoznm gobgo-
M gdme mE doMomsm mJ&M0bsdn: Bod@oyma 3m33sboal emd@mnbs (societe fictive) s Jmbgds-
»o 5930l M &Mabs (confusion des patrimoines).”

5 René Reich-Graefe, Changing Paradigms: The Liability of Corporate Groups in Germany, 37 Conn. L. Rev.,
2005, 800.

6 o0gdsq, 801.

7 0dszq801.

8 Dobson J., Lifting the Veil in Four Countries: the Law of Argentina, England, France and the United States,
35ICLQ, 1986, 839.

7 Presser S., Piercing the Corporate Veil, USA, 2011, 1392.
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bmbs 8360859300, Ig[omdgms dgbobyd bsgosmmggerml 30bmbols 89-3 dmbanol d9-6 33bgsob
dggobgdol bgobesmgo soddmero Jobybolidsgdecrmdol emgsobols dGoendo

3) 3mE@3m@ms309mo bagsmzgmab gogmemsgalb
bmA3s§oyma bygydzgma

353m@®9d0b gLobgd LBEYMEGL dobgrg0m, 3MgEo@MEMAL LabsMmagdmmm asmgamalbbnbydy-
0d 899560980, BM3gmos 3anmobbdmdl LobsdsGmnmm Bomdmgdsl 3mM3m@ssomo bagsmggmoo
dmimmo 3060l bobosmdmgy 3obmbobdggdmmdol ©s308Egd0L obbom sGsbs3dofnbo Jmbgdal
398mbgg3o8a (action en pesponsabilite pour insuffisance d’actif).** gbs 894560D30 a5dmoyqbqds 08 98-
ob3935d0, B30 g53m@Mgdal aqads 5 LEMmMEgds 56 bobsdsmmmb dng domadse ndbs 3mE-
3mMd300b m0330005(300b dgbobgd aowobygzg@omgds. sbgom ML 3Mgo@mML Mhbpgds dmmbmgbs
08 oM gd&mMab Bobssmdoga, MmImal stsbomsbom J8gwgdsds(s (faute de gestion) 353mabgos go-
3MEM985.8" 53 Logombob 833mg3969d0b BngM smosmgdmmos, BmB faute de gestion — sGoLsMIBsM
J890090s ¢bes g5603sMmGML BoMmmE ©s Imo(3zoL MmamM(3 asws3mMas, sbggg grmamammds(s.
mo30L 3bMog, bLobsdstommb dng& action en pesponsabilite pour insuffisance d’actif 3mb&qgdL@dn sts-
boomobswm d8gmgdem ©s335m0Bn30MHEs 0Mgd@mEal 8ogm dotamal 3m3Esbo baddosbmdol bo-
BoLBoMn aobDMbz0m gobbmB(309magds, sMabBmEn gabsbbnmo s6gscmndagds.t

dgmeg 394560b30 gqmabbdmdl action en obligation aux dettes sociales bs3mgdsl, HmImal 353-
39M80ms(3 dgbadmgdgmos Lbgs dofmms 3sLyybnbdagdmmdol 8ombggs, Mo gomzgamabbabgdmmaos
2005 Bemolb 3mB3mGsonmo ©o(330b 0d@0m.B 3mE3mEsonmo bogaMzgmom ©ammo 3sbabob-
3390mmds 3MmM3mEs300b gomEgdmmagdgdobmgal aqds 03 dg3mbgggzada, Mm(zs Labgdgs: o) gmE-
3mEs300b JmbBgdab aob3emags doMown 3abbgdoom; 3) 3mM3mEs300L babgmom gofnggdal ogds
30Msoo 0b@gMgboo; a) 3mM3mEs300b Jmbgdolb aodmygbgds 3mM3mMa300b 068 gMgLgdolb bobabs-
503gameE 56 bbgs 3m33s600L Labomagdmme, Gm3gmdas dob goshbas 3nMsdnfn ob sMsdoMoadn-
60 068g6qL0; ©) 3MB3MEs(300L 3oLbobdggdmmdal Bm(3memdal gobDMsb aobM©s.2 53 BoMmImg-
3oL EMML 3HgEoGMMIs YYbEs 3@ oimb d0dgddgrgamdmngn 3ogdomn bgdmo wabobgmgdym
9m-96m 48900gdsbs o 3MgEoGmMob dmmbmabol s 3dsgmanmgdall godnsbnmgdsl dmemab (8o-
bgD390093m3M030 3933060 J35gd0b s 3ol MEaBMdsL ImMab 3@ 3039850 o6 bagnGmgal).®

353m@®9d0L 3m6894LEd0 gsdgmeman 3sbybobdagdemmdal Immbmgboo Lofggdmmdgb dbm-
mme ob 3Mgoo@mMgdo, Gm3mgda Mganb@mamgdam 0y3bgb go3m@Mgdal Logdal Bomdmgdals
6yqdabob.t

5bobndbsogns, MmM3 mMogy o3 bogmdgmoo dgbadmgdgmoas 03 3oMmEbomMal 3sLyybobdggdmm-
d5(3 @oaqL, Bm3gmo(z BoM8mowaqblb g Go3@m o6 de jure omqd@mabL.¥” Bombgoszsw ndobs, Hm3
BemEBoGomm mbgby 96 5Mbgdmdl gsbbbgsgzqds de facto 6 de jure oMgd@mEgdL ImEab, bobsdsm-
oemb 30g@ Bodmysmndgdymos Modwgbndg dobsbosmgdgmo, HmIgmoa(z ndmggs asbbbzeggdal bs-
o gdsb. de facto AMnrmzgseb bgmddmgsebgmaw dgadmagds 30Rbgmem 0dbgl 3ofn, Hm3gmag sbmm-

8 Presser S., Piercing the Corporate Veil, USA, 2011,1393.

' odso
0dag-
83 0439, 1394.
84 odga, 1396.
® 0dsg
0dag-
0dag-
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(309mgdL 396g%96mem bogd8nsbmdal magabo ©ab3MY(30000.8 Mmames Bgba, 8s3mMbGEMMmadgmo
35M@bommMab Lo b s3MomMn o6 ofob g BodG™M ofMgd@mMaw 33omngngsnobmgal bs 3ds-
M0bo gofgdmgds. bagMebggonl Mbgbsgbo bLobsdsMmmmb dmmm smbmgmmal 3Gsd@ngs s@sb@y-
98L, Bm3 03 Igdmbzgzsda(s, 09 EgES 3M33sbns 99%-00 GramMdL dzommdagn 3M3sbasl, 56 sMbg-
3m3dL 080l 35 b3g (300, BMB IMbrgds s 3MB35600b g BOJG™ oMg]GMEMOE Jgomag0zs(30s.
0993(39, 506036l sMomgmu@a, sbggg, sMbgdmdl LabsdsGmmm 3Mg(390968 980, Mmzs ba-
®3bsm g56g3mgdgdal 5Mbgdmdobalb dgnmmdam 3mB35605%g (s, dgbodadabsw, 8ol oM g]@mms-
&obg) 3mbGEMmal gs68sbmM(309mgdgmo gos 3m33s6os 3ohbgmm 0dbs dgommdoma 3m33s600l
©9 B5J&™ oM 9J&MMo®.¥ Lamsbopm gomgdmgdgdal 669 dma(353L 398mbig39dL, Bm(3s ©gos 3m3-
35600l s@sbomsbsm §3gwgded godmabgns goobnbnmbsmmds 56 gomobmal gognsbn@mgds.

3) gmA3mmsgonmo bagsmggmab gogmegs
LsbsdsMmormm Emd§Mmabab dabgzom

3ME3mEAs3099mo boggofggmab gogmmgol 3mb3933(300 @ods@gdoma Loggmdgmgdoom, asbgoma-
(9899m0s babadsMmmmb dog® Rsdmysmadgdama mMn gsbbbzeggdamo omd@mobom. gbss gogddo-
M0 3md3obools @md@Fnbs (societe fictive) s mbgdoms smMgzol mdg@Gabs (confision des patrimo-
ines). ”’

3M3mMS(300 800Rbgge Bogd@ oMo, Hm3s ab o6 sbmE(309mgdL Mgom Logdnsbmdal s 56
36bgdmAL 3oMEBomMgdal 6535 00056533CIMmmMB LagMom 80bbgdals BnbombBggam — affection socie-

tatis. °!

sbgmo 3mE3mMs300, MmamEz Bgbo, 043bgds memmocmnEn 0bbgdabmgal 8s3mbGEMmMeg-
dgmo 306l Bogd. ©mMdGfnbs gundbgds »Lodnmagool™ mgmGasl, Gmdmalb dabgogoms(s, 3gbady
306980b dg(30mB530 dgboygebsm 3oM@bamEmgda 486056 ,,335b0 Mgommdsb®. sebndbmmds dgadmads
8000mb M0 gm™ds, 3sMGbomEmms dgmebbdgds BomB8mana bl sMabawsdgndbgdmm dgmabbdgdsl,
6390 bbgs Gn3nb goMmoaqdsl, sbws dgmebbdgds Ahmamdon s4(393L gMo 3mbzMg@mm 3oMb — maitre
d’ affairs.” sbgo dgdmbgzedn, 3mE3mEs30mo bagemggmob gogmegol 3obbom, bagMebggomals be-
LodaMommgdo gobbodmgmeggb abawagb gogdmagdsms BEgL, Mm3gmas dma(33L MM sbymmdobs
5 b4 (30mb0Mgdal mg896@9dL.7 mEMasbmmmdal gmg8g6@)n 59Mm00bgdL 39308 omab b G JE«x-
b, 3568bomMgdl dmEnl Bocmgban® oy Lbgs Labob 3933060l sELYdMBaLL, 3dmdge-dgommmdaem
3M33560950L HML 3o — aMgGmE@ 0l 0 bEMmmdal. g3bdznombammGo gemadnb@al gomgmgd-
do, ma30L IbF03, ©a0bogds 3ME3MEs(300L MgomnEn ,oMbgdmds”, M EMMbY(3 ynMoomgds 93939
3oMBBomMms 3098930l Ro@oMgdol, Mgsmu&o g3mbmBagn&a bogddnsbmdabs s ©sBmMY 300 dgmn
3969%3gb6&0L 5MLgdmdals. LogMabggool Lobsdsmmmada 33gG0gmmo bobadstmmmadal dbgsg-
Lo, MmBmgdaz (300mmdgb Bm@Iab Joemds LdbESb300b Lo gbsl, MYBEM™m o 360d369mmdsl

8 Dobson J., Lifting the Veil in Four Countries: the Law of Argentinda, England, France and the Unikted States,
35 ICLQ, 1986, 856.

8 Presser S., Piercing the Corporate Veil, USA, 2011, 1396.

% ndsg, 1398.

°L Dobson J., Lifting the Veil in Four Countries: the Law of Argentinda, England, France and the United States,
ICLQ, 1986, 839.

%2 Presser S., Piercing the Corporate Veil, USA, 2011, 1398.

% odsg, 1399.
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bmbs 8360859300, Ig[omdgms dgbobyd bsgosmmggerml 30bmbols 89-3 dmbanol d9-6 33bgsob
dggobgdol bgobesmgo soddmero Jobybolidsgdecrmdol emgsobols dGoendo

RbJ306 998968 g3L 5604qd96.7 s8s30OMMms®, BB 300 gmgdg6@gdo bLogHoms Jmbgds-
» 50M930L M J@FMnbabmgobss. Bod@onmo gmB3mMs300lb 3g8mbgzgzedn, 3bmmme 93 3MM3mMs-
300L 3gE0@MM gL g0 3MB3MES30mo bogemggmal gogmmgol Immbmgbal magemgds.?

gmbgdoms smfggzal mgmns gg3dbgds JmM3mMa3nabs ©s 3omGbamMal Moo Jmbgdabs o
53 gmbgdol 30d3ym gomEgdyymgdoms smMagasel, 0dg3oMoe, Hmd 335mago3096 gabaoblbobGnz 3g®
dgdmgdl doom go30%360L ©adme30qdgmo bndogd@gdobomgal 803mm36960L B0bbom. 98 mgmEaals
RMamgd3n mB0bsbG Mo 3MbGEMmO, nbgzg Mmam& (3 LogMomm aMgdEMMsG0, o6 sMab bs3ds-
G0bo 3ME3MGS(30Mmo LogsMggmoab gogmegabomgab. Lobgdg Mbos 0gmb Gabsbbnma s6as60dgdals
359M005693mmo Bam8mgds o 96g9Mndggdob L3y Bgbgdob oMmm393s.7% Jmbgdal smggs
dgodmgds g3mnbzomb oo gmab bsgowal g.6. cash flows oo mEgbmdom gow00bgdsd gmE3m-
615(300056. Laggabagmol bLobodsmommygdds dgndyydsgglb Medwgbady 3Mo@gmoyda, Hmdmal dobgo-
30053 390dmmgds 0Eo MmEbmdom bammo Gmab bsgomals 3sbbobmaMs. 39Mdme, Bamwo gymab
6o 30000b g000b7530bsL Labgdg o6 MBS ngmb 3ME3MEs300b 0689 gL s BgdbzgMa 3m33gbbasns,
bmmmm mgbmds ¢Mbos 5¢g8s@gdmalb 3mM3mEMs(300b BnbsbLy Jgbadmgdemmdgal.”

bgdmon gobbomamo mMogg Emd@mabs 3omEBbommal doMaa Jmbgdalb 3mEM3mMa300lb Jmbg-
33bmsb gogMm0obgdals Ladyyamgdsl ndmggs ao3mEMmgdal baddnlb Batdmgdal ™ML, Mol dgwgas-
(3 dgbadmygdgmos 3Ggo@mmab ©s38symzomgds 8mbrgl 3o6@6om@ab dotewo Jmbgdowsb.”

MbEs 50b60dbmb, H™MI Lodymszn0l MgmMEos Sbrmb asl 3MM3MES(30mmo Msmmommdab
(fraud) > 35(300m85380 dgy3060L (misleading) 8960399 306398 (300bMS6. MgmEasl brmE3s@ oo
boggmdggmo Jomore badsGmamadn(z dmygdgdbgds. 39Mdme, badsmmggmmb bLadmsemadm 3mmgdbal
56-g dqbmdo, HmMIgmo(3 900396L M35m®Bog(3nM0 goM0agdalb dsmammdsl. smbadbmma aofmgdmg-
30l 3mE3mEs 3090 baggaMggmab gsgmmaal 3mb@ gL dn go8mygbgdol dgbadmgdemmds JoGomyyem
gommdadn gobbommmao ngbgds d3gdmon.

3.2.4. 333¢mema 35Lybabdggdmmdab boggndzmagda n33mbasda

bbgs J3996580b Bbasgbaw, ne3mbasdas” gobgomemms 3MM3mMs (300l (kaisha) bogemggmal go-

100

gmmgob emd@®abs — hinin hojinkaku.'™ omd@c0bs bosdmndzs o gobgomomms Labsdsfmmem go-
5643980 gdgdam. ©mJ&M0balb bm@3s@ommo baggydggmoas, gfma 3603, 053mbonl bLadmomsdm
3mgdbob 1(3) 8gbema, Gm3gmoacg 3@Mdsmsgl ,3mM3mMsonmo gmmdob* dmEmmEow aodmygbgdsl;

s, 3gmeg b0z, 0s3mbaol Lagog®m 3megdbol 54(1) Igbmolb omdds JMEM3MmEMs(300L ©s3mY30-

% Presser S., Piercing the Corporate Veil, USA, 2011, 1399.

% Dobson J., Lifting the Veil in Four Countries: the Law of Argentinda, England, France and the United States,
35 ICLQ, 1986, 839.

% 0dsg, 839.

7 Presser S., Piercing the Corporate Veil, USA, 2011, 1398.

% 0dsg, 1398.

% 003mbos gFMm0sbrgds 3mb@nbgbd Mo Ladsmmmab mgsbdn, o asbmmo Lamimbol 50-0560
Bmgdnsb gobamal Logfmm LodsGmmoal aogmgbsl, asbbsjnmcgdom bsgm@mdmmaiom badsm-
om0, (33908900 3-» IS GO 3., 390056960000 LMo (3MmEbgmdal dgbsgama 39Mdm Lodofm-
maob bggMmdn, md., 2000, 320.

10 Presser S., Piercing the Corporate Veil, USA, 2011, 1398.
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©9dgmo badsmmambndogd@mdal 3qbobgd'®!. bm@s@onma baogmdmal Bombgoszsw, 0s3mbaab
Lobsdamommada godgmma 3abybobdaqgdmmdol Ly zombl B398 96 obsbgmgdmmo dmaswn 0d3g-
GoGonmo bm@m3gdabs s ymazgmoa 3mbiMg@emon 398mbggzolb god@mdmogn gomgdmgdgdal badsm-
m05bmdab 3mb6@qdLE 30 3obbormzgal dgmgasm.'® ns3mbaal Mbgbsgbn LabsBsmmmlb 3Mad@nzedn
a03gmeo 3obnbobdggdmmdal 3oMzgmo 393009680 Imbrs 1969 Bgmb. LobodsGmnmma sswanbs,
M8 3ME3MES(30mmo bm@m3s@onmo LEOYJG NGl M3magds dgodmgds 03 dgdmbzgzgddo Gm(ze
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a9m0tgdol obGmMonemo sbsmmado. sdmgbsw, 3abybobdagdmmdol dgbemmmaal gmEMBgdol dmEm-
B 35dmygb930L ggobgdabob gbadmadgmoas go8myqbgdeem 0dbalb asdgmea 3sbnbalbdggdemmdals
©omJEMmabom owggbamoa LG sbosMm B0, Mmdgmoas dg8-bszmgdow LagMomms, ygzgms gobgznmamMgdy-
o badsGonmgdfngo babGgdabomgab.

e bogomoggmmd mbos gonbostimb Bsdygzebo d39946980b aodmzmomgds s goddmmao 3oby-
bolidggdgmmds ogdgal bagsdmbsgmobm dgdsbabdals Loboo, Fbmmme 08 dgdmbgggadn, Mm(zs
369008 M0l LoboMmagdmmm o6 5MLgdmAL Lbgs J8gEamo se@gMbs@ngs. s38s3MMYma, dgdmo
a56bommo go@mdMngn aofg8mgdgda Mbws dgnsbogl RMmgHom 33330630 s 50 3obzam3939-
o, dgbodadabaw, dbmmme bamsbasm gofgdmgdgdals sGbgdmdabal ¢bos dmbogl 3mm3mmes-
3oneo bogafazgmol gogmeas.

® 30D56396mboemns, 3gbsmdgms 3gbabgd bogstmzgmmb 306mB3s 33meg 3mabonbmlb 3mb3g6-
bob Ggamomgds, ndggsmow, MHmd dmazzol godgmmo 3obnbnbdggdmmds 3mMm3mmasnoms xanRab

goMamgddo.
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1.3gbsg5mn

(36mdamos, Hm3 Labgmdbogmgdfngo mEgsbob3abs s 3MBLE NG (300 Bymdal Bods@)g-
o g96430mboMgdal gMm-g6m g9dgdmgden® 3600b(303L bgmobyyamgdals ©sbsbammgds Bom-
3moa9bL. 5bndbyymon ©gdnmgds, Mmdgma mEm3Ymomgdamo nym xaf 3093 bogmebggomal
1789 Bmob »00030560bs s dmgomasgol ggmgdoms ©g3mams30090, sMdgMmbgm LGNS
mJ&M0babs 0 3Gog@n3olb 8og.! bgmabamgmagdal sbsbomgdol 36063030l MobaobBsw, sxmdab-
BHmgdgma, bd3obmb3gdmm s bsbsdstmmmm bgmabygmgds ghmdsbgmabasb godngbymas ve3-
™q353mboemgdgdom, o330 gb 08sb o6 608653L HMI oc §HMNBS6gMNSb MGG o6 od30m.% bbg-
bgdmo 3mb@od@0 god3mabso@gds MmamM(s NHM0gMmEsbdsmgdsda, sbgzg NMmagmm 3mbEmmemdoa,
615(3 »09393900b5 @ goBMbsLEMMgdaL® 3G0bo(303d0 godmabo@gds. babgmdbogm ©gdm GG omma
3530bss, Mm (35 bgmobyygkgmgdaol d@mgdo (35bbs 3momtgdom 30 bs3ebmb3gdmm ©s sMBsbMymgdg-
m0) 9608569mb 335msbbgdgb. MHmngfm3mbEHmmmalb gMm-gfm gm@mdsl bomdmsewagbl domsgmm-
30l 9bgoMndzomgdmads 306 madgb@ob bnbsdg s 5¢bndbyymnsb gsd3m3wnbatyg — dobo 3memo-
&0gta 35L9ybobdagdmmds 35Mmadg6@ 0L bnbsdg. 3mbLEGMEY® Lodsmamdn dmmndozMa
3obbalbdggdmmdal Medgbndy gm@m3s sMbgdmdl, ondze babsdwgdsmg mgdal gobbobamggm bo-
30oblb bom3momagbl Mbomdmmdal gm@ndn, Mmam s dmnszmmdal 3mmo@ogynma 3sbybnbdagd-

mdob gmEds. ,Lo3obmbIgdmm bgmabnrmgds s4(30mgdmae Mbos ngmb Mdsmmgbo” sbndbsg-
5 bgmabagmgdolb ©sbsbomgdolb ghom-gMmn gmabogmbo gmb mmgza. 88 n@gal dgbsdsdabsa, sem-

dobEmgdgm bgmobygmgdsdyg gmbGMmmal 3m3398gb(309L, 3@ nmam, yggms 3oMmadgb-
&0 Bemdb. 43996930L 3063968 gdL dmMal 93 NBmadsdmbomagdsms aobbbgeggds godmabs@gds
bmmm dm(3mmdadn, Bo(3 ©oIM3ngdmmos bobgmdbogm 33sMmgzgmmdolb gmm8sbyg.?
MBEMdmmdals gm@30l, MmamE(3 3mmod oz 3sbnbabdggdmmdal 3gdsbaddalb gsdmyg-
6935 ©odm 30 gd0s M35 Bog@mM Dy, MmBgema(s babsdwgdamg LG s 0sdn ngbgds gobboemammo.

03. ®og3obadgomal babgermdals mdagabol babgmdbogm ¢MbogzgMbodg@ob anoamma gognmEg-
&ob md@mob@o.

J396096Bboemsdy 3., sedabEnmgdgmoa bgmabagmagds s bogstimggmmb 1921 beal 3mbLE0G-
(309, JoGormma 3mbb@ndmombamabdolb bamegggdmob — Lsgstmggmmb 1921 Brol 3mbLEnd«-
300L 90 Bemabmagoa, dsogyda, 2011, 169.

ob. Hall D.P,, Feldmeier J. E., Constitutional Values, Governmental Powers and Individual Freedoms, Maiami
University, Hamilton, Wright State University, upper Saddle River, New Jersey, Columbus, Ohio, 2009, 32.

P mmbody B., bademggmmb 3mbLE oG Eoncn badstmama, dsornda, 1999, 271.
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2. 35byybabdggdemmdsms g5dnx36s
2.1 3omd3mmdab 3mmoaGogznma 35Lybabdagdmmdab (36985 > 3603365mmds

2.1.1 3moGngama 3sbbab3gagdmmdab abEmMas

dmogmdal, Hmam(y sdsbnmgdgmo bgmabygmgdol nmdsmmgbo mMgebmlb 3obnbab-
3390mmds g3MEIN35m0 8 39)(30e0g890(350 ©73M3MdGoma bodmasmgdol sMbgdmdabamgab.
dmagmmds, mog0bo gubg(30980bs s gomEgdMmgdgdal dgbabMmadmow sbmM(309mgdlb Mmam (3
3@ nga®, 0bg bodsMomgdMag Logdnsbmdsls, dgbedsedabswm, aobbbgegmgds dabn badsmommgdoga
5 3mmn@ognco 3obmbolbdagdbmmdss. 3mmodngyMo 3sbybobdggdmmdals mgds Lomsgglb dMo@s-
69056 0gdL. MomEgb gobszgaMag o6 Mbrs nymb, bbgbgdmm 394560D3L ghmagzsto bogmdzg-
mo 39x30L gon3mbEmmMmgdgmds domongmgdsd dobs. XIX Laminbol obobynbda dmsgsmn 3mb-
LBOGY(OYH0 3BMEads aym ab, 01y Mmame Mbes Imdboasmaym dgxal 4o 3mbGHmmgds, Gmdmal
3ob9ybobdggdemmdals Lsgombaz 3963 30Emabymon ©s 3963 8abn, Mmamt sedsbymgdgmao
bgmobygmgdal dgmen@alb Mebgdo 396 oagdmes. LEmMgm 83 3nbboom dg0ddbs 3oMmmsdgb@nl
B0bsdg 35Lyybabdagdgmo badabobGmmgdo. LEmEMgE sbgma LadabobGMmgdals dg43bsl dmombmagwos
obg og0bgdoo madgFomymo m3mbazns XIX baznbal 3oMzgm s0bmgnmgddan. mnmddal dgmeig
3bmgmom Mm3nb sbEMMgdsdmyg, 93MM3n 3mbafdngdob MIMogmabmdsedn sdsbymgdgmo bg-
mobngmgdob dgomon@em 33meg Mhgdmes 39gg. dsaMsd 3gxi3gL, bagmebagomal 1791 Bemob 3mbL@o-
&9(300L Mbsb3ds(3 30, 96 dggdmm g3mJdgms 08 30babB NS MabbIMdal go6gdyg, HmIgmba(y 3o6-
58968385 308m(3bows bromds.

2.1.2 3nmo@ngnma 3sbbndggdmmdal 360d369mmds

3654030 mzgombasdMmabom, 3memodngnco 3sbxbobdggdmmds gmabbdmdl domsgmmdal
3mgomgmdsl, ymzgmmgol 0dmddgomb 3ommadgb@al mdmagmgbmdob dgbgommgdobadgd (gsobbs-
30069500 08 Bogd@mEb g50m35mabbabgdom, Bm(3s Bmagmmds 3oMmadgb@ ol ,Jdbomgdss®). sbgoma
dmgamgmds 30 aeobbdmdl, Hm3 dmgmo 3980bg@o ob (3o 3gmmo dobobEHgda Mbrs gomewabyb,
09) 30085 1b5g8056md53 39 33m3zs baembob BomdmBsmagbrgdal BbsMmmadg®ms.® msgmmdals dmemo-
&0gma 3sL9bobdagdmmdol bmmosmammds 0dsl 60d6sgl, MM Fmagzmmdal Bogm aobbmm(z0g-
mgdamo 3mmo@n 3ol donmgdmmdol dgd3mbggzedn, dmszmmdal yzgmes bgzcn b aomswagl, dom
dmEab 0bobo(z, 3063 o6 BmbBsbargmdos aof33gmmo gosbyszg@nmgdal domgdsdn 56 dmbabssc-
300939 3mbadMgds 353mm g3 3930bgE 0L bbEmdsdg bsgombal gsbbomgzal @A™, bmmosmmma 3o-
Lybabdggdmmdal 3Gnb3030 50bLBYds, MmamE (3 mazMmdal yggmes bgzcab dmgamgmds, an(339L
dmagmmdal goabygg@nmgds Joybgwagsw dobo 3oMan 3mbaznabs. dbsmgms mebbdmgdal bagm-
0m 356bgnbmzal godm@obs o6 dgadmagds. e sbgmn Med mbogds, ngn 06393L dgbadadobo bgzmals
35050am35L.6 LEMMgo s80m gobLbzeggds Jmogmmdal LadsmmmgdMoga 3sbabobdggdmmds dm-

4

doom o., bgmobygmgdob ;mgomdgdonmas, 3mbLbEnd v ombamobdal dgbogema, b. Imendbnb Bobs-
o gdom, d. doobaFmodol mamadsbo, 0. 60bndnl Mgmsd@mEmdom, o060l badstmggmm, ma., 2003,
103.

daemgsdy m., 30bbE oG (30mbamabdn, 3mma@03n@-bodsfmmmgdfngn moGgfodmab bgHns, bog-
6o XXI, g96b. ,mb0390bsmn”, »d., 2008, 344.

¢ ogsg, 343-344.
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0&03960basb — dgbodmms Jmszmmds badsMomgdmngom bLBmMgw dmJdgmgdogl, dobo J3g0gds
LodofMomadMogom godsMomademo s sbadYmgdamoa aymb, 01330 s 3MmEnB03Maw. dmeo-
B03nc0 3abnbabdagdmmds Mbws go330%bmo LadsMomgdfngn 3obmbolbdagdmmdabash, gobsowsb
m03g 3omgasblb g4o6Lbgszgdgmn 30bgdgdo s Babsdnmmdgda og3b.

2.1.3 3mmo@agnma 3sbbab3agdmmdab dadgbgda

30639680l bnbsdg dmagmdals 3mmo@ninmo 3abybobdggdmmdol gmmdgdl, bbgs we-
bomhgbmsb ghma, d0g3903698s: dmagmmdabomgal Mbmdmmdal gsdmsbomgds ©s Y3oMmdm
MbMdmmdal gs3m3bowgds.” dmagmmdabmgal bomdmmdal asdmbagdsl dmmodngnma 3o-
Lybobdggdmmdol gmEm3s doohbg396. 5badbmma 394560B30b 38mJ3ggdal doDgdgda BabslbBam
1(36md0s s 33 gPm0 39460l 3MbLE NG (30530 aobgFamn o6 sfab. 530l Bndgba 3o LEmEMgo 3m-
m0@n3od — dgndmgdgmns babsbbsd ngmb gomgmoamon, Gm3gm 43996530 Hm@al godmesbawgdl
MBEMmmdal 3oMmMsdgb@n dmagzmmdasl, 53 3940603l 8dmJdgmgdslb nbzg3b ymggm 3mbiMgdymm
939996530 303@0nbocg 3mb3MgG Mo 3mmo@0zma 3Gm39L9d0, 530GmMBd(350 YbEMEmMmMdal gmE«)-
30 3030Mmdal 3mmo@ngynfo 3obybaldagdmmdal gmMds — dobo sdmddgwgds d3mmo@n gntn 3Gm-
(39L980m55 g5b30MMBgdMma s 3Md badsMomgdMangn bagmdgmgdoo.

3m30mdals 3mmo@nznmo 3abnbobdagdmmds, doMomos, a5630Mmdgdemas dmagzmmdal
Leemoos@mmo 3obybobdagdemmdals 3G0bz030m, Mo 0856 60dbogl, MmM3 dmazmmdsd, Mmam s
961005635 MEA56m3 Joomm ,5058mM38a 530560“ 3@ o3 ncn gosby3zg@nmgds, Mol gadms 3sbyyba
MBd 53mb domnsbds abeds. dmsegfmmdals bmmoapasmmmo, ngogg 3mmgd@omco 3obmbobdagdmmm-
35 LadoMmmadgb@m Labgm3bogmdn s@Lgdnmo bybos, Gm3mal Fobgogzgoms(s, dmagmmdal 6936 gdL
930L6Mésm gHMMEMNgz0 S M3bsdsmn 3obmbalidggdmmds dmagmmdals dog go@sMgdema 3memo-
&030bomgab. 80o3Mmdab 3mmo@nzolb dmbBabssmdmgag dmagzmmdal Bgzo omymzbgdmog bwos
30000396 05653 gdmdnsb. 3oMmsdgGal dogH Mbomdmmdals godmsbawgds doozmdal gfom-
9600 69360b 8035610, Hmam(s Bgbo, 063936 Bogmo Jomsegmmdal goeamdsb.?

2.1.4 abpogzoysmuMma 3mmognznma 3sbybalbdggdmmds

3565bb3539896 dco30Mdabs s dobo Bg3Egdol dmmo@ NG s anaonm 3sbybobdggd-
mdsb. gb 93965b 3690, nsgzmmdal 693693dg 0boogosmNMe® 3M(3gm@gds. magzmmdabs ©s
80bo 6930b3ngFn Bg36al d3mmo@n3nEo 3sLbobdagdmmds g gds 3oMmsdgb@nl ob babgmadBogml
3gmagMol 60b6sdg. ssbBEmMa 3memndngabomgol dmmoad oz 3abybobdggdmmdal 3ofmsdgb@nl
Bnbsdg sanmo o3l 33smmggemmdal badsmmsdgb@m s dmgogmmn dgMgmmo gmEm3gdal dofm-
39890, bmmm Labgm3bogmb dgmaymal babsdg — badMgbogb@m s s3Mgmagg, dmangfmo dgfg-
amo gmmdob Hgbdndmn3gddn.’ Bombgoszom Jmogmmdal Lmmowsmmmo 3sbnbobdagdemmdal
3606(3030bs, dgbadmms @owagl 3mbiMg@mmo 30babEMmal nboogosmy®n, 3mmodn nmo 3sby)-
bobidggdmmds(s. 8sgomoma, oE dM0Gsbgmdn ©sdzgdmmas dmagmmdal Mmam@(3 gmmgddoy-

T 389M96bboemody a., badeomggmmb dmegmmdalb 3mbb@og oo bGe@&mba (3mbLbEadzanlb 78-9
dqbmob 3mB8g680Mn), mobsdgmtimayg bogmbLb@ o om badstmama, 8. 339Mgbhbocnadobs @s . 3g-
3960356 Bgsd@mEmdom, bogbo |, e300 ds8mbadgzamal badsGmnmal 0bbEnd@Gn, »d., 2012, 27.

¥ 36mBocnady 3., 3mbb@odmon®o (bobgm8Bogm) bads@mmama, 36mdata, md., 1998, 90.

dgemglsdg m., 3mbbEoGm0mbBomadda, 3mma@ o n@-bodstmmgdfngn modgmsGncal bycos, Boga-

6o XXI, g96b. ,mb0390bsmn”, »d., 2008, 344.
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0, by nbpogonomu@a 3abnbobdggdmmds. m¢d(3s 0dob godm, Hm3 Fmegfmds ghmnsb ayboswm
3m05dMgds, 0bobo, N3Msgmgl dgdmbzgzedn, s0bs 3mmgd@&on® 3sbbabdggdemmdslb asboznsb,
08 d98mbgg3sda(3 30, 0 dobo HMIgmedg Bg360 53 Mmoo nco 3nMbob ao@emgdalb Bobssmdwyg-
305 5 36 0B0sMgL J;ndz3Mmbal 3mDa(300b. 5bsbndbsgns, Mm3d 3MgdngMa maga Byzg@L @snmb-
m3mb dmagmmds domosbo o9y dobo Mm3gmndy 3mbiMmgdmo Bggcn, MmBgmbs mgdms 3ome-
&° 9bMdmmdol godmy3bogdl. dmagmmdals 3mmo@nntn 3obybolidggdmmds dbmmmm mgdms
3oma@ob gobboemgal bagsobos s aoebyzg@omagdsz Mbomdmmdal 3m@ndal dgbsbgd dbmeome
35 g03mog3b."? 3membgmol 3mbLE 0@ M 00l 159-9 8abmal msbobdsw 30, bgadl 4L Mgmads «b-
M3mds 358m9)(3650mb F0babGMb. MbomMdrmmMdalb momdady go6(3bogdol 3@ ebab Mgmgds 543L
36653mad 69 939G o@L, 3M7boE b0 3o sMo30LYBMgdL Jobob@GML, MmM3gmbaz Lyndds LEHma
39850a96mmdal M3Mogzmabmdoom Mbomdmmds asdmyzbows.' 3mmo@ognma 3sbmbobdagdemmds,
3oz 306Ms306 babgmdbogmlb dgmeymal babsdg g gds, dgadmgds dmsgmmdals 56 Jobob@Mal
350503m300 ©N93ML."2 o9y 9080babEMs0nmo mzombsbdFabom, mommgmma 8ababd o
LafggdmmdL g.6. »M3gMoGomo maogaby@mgdom®, Mss 36M(39mEYds 3Mb3MgEmaw domo 3maddg-
&96(300L RomBmgdob dogbom, 3mmo@n3nco mzembsbdnbom, 30babE M0 3ommgdamoas sg3mMAn-
mb 3om0s6mdadn dmsgmmdol JogH s 3og3gdem 3mbaznsb. LbmEgo o4 3mddgwgdlb 3mmad oo
35b9bobdggdemmdbals 3G0b(3030. BnbabGMn 3obybaldagdgmos dmagmmdal dngf go@G o gdym dmeo-
&035bg, Mbs ©g3mEBRormb 8ol o M4y 86s — Mbos asmoaql." gsbbbgegzgdno nbwngowmsmama
3ob9bobdggdemmdbaligeb, dcszMmdal bmmosyman 3obybabdggdemmdbols 3Gnbo(sn30 badsGeadgb-
&m domngol 1391dg3gdmMo 36b(30300. »35Mm53gb@&0b sMbmM3Bal 3G0b(3030% 30 o (30mgdgmn
3m3zmgbos LadoMEsdgbGm Bofmmzgabomaznl s BMIba Mmoo JmabognEa mJ@Mabalb Jobgwognm, doh-
Bgmmos 353968 96nd3nb Jg8s0a969m doBomaw 9mgdgb@ e, 30650006, gMma dbMag, Sotime-
396@&0b 3ngf dmogzmmdobasmgzol Mbomdemmdbals godmzbowgds, bmmm, dgmeg dbGag, semdsbEHmmg-
dgmo bgmabagmagdolb dogH o6 msdgb@ob ombmgbs gsbbabmzMaglh bgmabygmgdsms d@mgdals
MPN0gMNE3M 300 9dMmadsbe s BmbobbmmmMdsL. '

2.2 35360mdab Lyds@nmgdMmaga 35Lybabdggdmmdab (36985 > 3603365mmds

2.2.1 360d369mmds

3mmo@03nfn 3sbbobdggdmmdabgsb aobbbgeggdnm, LodsGmmgdMaga 3sbybalidggdmm-
30l 30bgdgdo s Loggyydzmagdo ymzgmmgol 3obmboom/3mbLE 0@ (300m 560l gomzamabbabgdamo.
300360mdal badsGmmgdfago 3abnbabdagdmmdalb n@gmmmaon® s badsmmnmgdfing bogmdggmb

dgemgody m., badmgetastgomolb Jggybgdol 3mbLEG G (30Mo badstmama, 3Mgdayma |, bogba VIII,
»d.,2008, 117.

1 3memmbgmob 3mbb@odzos, <http:/www.sejm.gov.pl/prawo/konst/angielski/konl.htm>, [24/11/2014].
dgemgody m., 30bbE oG (30mbamabdn, 3mma@ 0 3n@-bodsfmmmgdfngn mo@Ggfodmab bgHns, bog-
6o XXI, g96b. ,b039Mbsma”, »d., 2008, 343.

dgengody m., badmgetastgomolb J3gybgdol 3mbLEG G (30Mo badsMmama, 3Mgdayma |, bogba VIII,
»d., 2008, 330.

4 mmgm g., 3o6ma8qbGemabdn, md., 2005, 105.

J39Ma6bboemody a., sedsbemgdgmo bgmobagmgds s Ladofmggmmb 1921 bemals 3mbLGad«-
(309, Joorgma 3mbLEG0EY(30Mbamnb3als Lamsegggdmeb — Logofmmggmmb 1921 Beals 3mBLE G-
300L 90 Bemobooga, dooyydn, 2011, 175-176.
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396mbob mbgbogbmdals 30b(3030 Bo8maagbl,'® Moz 08sLb 60dbsgl, Mm3 LadsMmmmgdagn dobwy-
bobidggdmmds 85306 ©agds, HmEaLsaz J0bobGMab bogdnsbmdal dofamaw LB gMMLmsb s 393306 g-
doon'” 0fm3z930 HMBgendyg 3obmbolb bm®mas. 1831 Bemals 3gmanalb 3mbBLE 0G0 m0dgHamgdaboom-
30L LobndNdmE 0439, Mowasb ngo YoMsmmME 50a960s 30babBMmal Msbbdmdal syy(30mgdemmdsl
439 Ladgym 3d@obomgal. 3MBLEGMENNL GgdbGdn Rsmmemo nym BobobEMmal 3sbmbobdggd-
mdob 3606(3030(3, 39MdmE, 01 8ggob 361dsbgdolb dgbEmemgdabsol 8nbabB Mo 3obmbl osGmaqzos
Ladsmonmadmog m389689ddg bgmal dmbgFMom, 35dnb 8oL Fbmenme Labbemal badsomoal 3sbyy-
bobdagdemmdes @eg30LMgdmes s 8gx8gb o6 dggdmm dobo Jgbysmgds. '

Ladamomgdmoga 3obnbabdggdmmds dbmeme dmegmmdal 69369ddg 36 (39t@gds nbongo-
©OmIMSE, 3ol 3mb3Mg@mmo badsMmameasmmagzol ggoddn gz bogydgmewm ©s, dofmnmowasw,
033043968 0L 3m39GHam Mgomadogds. Hmam® s ®Mb gmemomnbao smbndbsgl, sdababigme-
(3090 565 3m339@ 968 Hmdal Ibmmmm Mbgd s Logdgm eME3939L Jgmdmas Jonyzobmb 8nbals-
&0 30599693537 96, oMgl g8mbgg353n, nogmmds, 3omma8g6@0b Dgbmeal dgmgas."”

o3 999690 3mma@ oz 3obnbolbdggdmmdsl, ngo bmmostnm boboosmb s@&smgdl, dg-
Lodsdobow dmsgmmdol Bngf gsbbmm30gmadamo 3mmo@n3zob donmgdemmdal dgdmbgggeda, dmag-
®mmdob yzgmes 69360 Mbos asmomamgb?. LadsMmmgdmoga 3obybobdggdmmdol @H™L 30 dmJdg-
©9db 565 bmmowsEmemo, sMsdgw nboogo@msmado 3sbbobdggdmmdab 3Gnb(3030 — 3mb3Mg&mmo
8060l Mol Bngm Rogboemn LadsMmameammgggal asdm 3obmbl s393b 3badsdnbo 30bobGMn 0b-
©0300SMYMS© S 3 FnE0dbow LodmszMmdm anboon. bbgsazsmsm Bamdmnmagbgmoazss — dg-
@dmgdgmos gfmo 3060bGEal JogH Rogbommn badsMmsm@ammaggzal god8m oEa gl Mwsbsdsymm
0053056980L — 306069@&0b bbgs Bg3zMgdol badsmmmgdfmnga 3sbbabdggdemmds, 5¢badbymoa gbabs-
503093985 Mmamm (3 dDmasbsdsmmmgdmng, sbggg bobbeal LadsMomal 3ab(3039dL. oyMoway)-
o 3obbobdggdmmds dmsegmmdal Bg360l 80dsm dgadmgds woaql 3dsmmggmmdol 65dnbdog
gm@3ab 306md5330, 9 458mzM0(3b30 SBLMEYEBNE s EOmabB M FmbomJogdl.

2.2.2 3s35momngdn

0&omosda 3obobGMms 0bwogosmymo 3sbnbabdggdmmdal gmMmIsl Bomdmawagbl do-
00 35050amM3d 3539840 05653 7dM0®sb. 0bab@Mal bobgms msbs8gdmdnwsb o6 0b393L
dmagmmdal doxmnsbo dg3smagbemmdol goaamdsl, 0 5¢badbyymon Badngoo bgHomdymow 56
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3060bEMs Ladgmb Logdnsbmdady, bmmm nbrogosmnMsom bsggmsma bodobob@mMmmgdal baddo-
obmdody.
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beob badsMomob Bgbom 939896 3obybl dsmmgbo babsdstmmmmb Labbeolb badstomal bsgdgms
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0@omoanl dbgogbow, mn@gol 3mblbEodnnnb 95-g Igbmals msbsobdow, 30bab@Mgda 3memg-
3099050 36056 35Lybobdggdmagdo 30bobEGMS Ladgmb Logdnsbmdsdy, bmem nbmngoysmNMo
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3. 3n536md0b g9bd(30mboMgds 9bomdmmdab 3m@wndab 5Gbgdmdalb 30Amd9330

3.1 3;ms36mdab 3mma@Goza@m-bsds@amgdMmaga LGsGybo s
dobo gm@dnMmgdab Bgbo

3.1.1 gm@306gdab 69ba

dmagmmds sfal babgm8Bogmb @dsmmgbo 3mmaggom®o semdsbEmmgdgmo mMasbm. dmeg-
ol 3934600 bgbo @edm 3ogdamos 3dsmmnggmmdal gm@3sdy, brnmm Lobgmdbogm 3949605330
300360mdal sgomabs s 3MBLE NG MG0 Imamnl 4o 33930L50m30L o30mgdgmos JMbLEGo-
& (30Mmbamnddda sm0sMgdema 3Mnb303960L gMomdo gobbommm 0dbgl dmagmmdals 3mbL@ndy-
GO0 bLGsGLa, Jobo FMEMBoMgdabs s d3mEoGngnMa 3sbybalida gdmmdal bszambgda, safgogy
Bmagmmdal dmbsbomgmdal bafmabbo 306mBdgdmJdgmgdom 3Gim(39Ldn s dmeamb, 8obo YHcng®-
0mdob 3093693930 Lbgs Lobgmobyrmgdm as6d@mgdg30196.2 smBabmmagdgmo bgmobuma-
mgds Bogmo 0gfs@omo s 3MmbLEEMN Mmoo 89dobnddos, Mol saqdmmagds ©sdmnwg-
dyemos Labgmadbogm 3dsMmgzgmmdol gmmdsbs s Ggfommoym-3mmodngn® mMasbodsgns-
b9.27 badoMmB8g6@™ J399698d0 ngn yomodogds 08 oG 00l B0gM, HmBgeds(z Imadmazs saomgdal
M3Mo3mgbmds gMm3sMGomm 35Mmadgb@do o6 MmEm3smaB0sbo 3ofmmsedabGol Jzgws 3oms@sedo.
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3oMmadgb@nb 38mbggzo9n — Jggms 3oma@ob B0bsdy), gb 60dbagl 08sb, Mm3 Ladsmsdgb@m «a-
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mdob mbrs 3dmbrgl smBsbmmmadgmo bgmabanmgdal 3smmabo mGas6mb L sdmbn.*

©Mmmal s 385Lmsb s 3s3d0Mgd e, 3oMsdg6@G 0l smbmzgbals 394s60bdn.
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3.1.2 3n336mdab LGIGYLa

bgmobyamgdal @ebsbomgdol dgbobgd cmgmeonl 3gbsdsdnbow, smdsbEmmgdgma bgmo-
Lynmads 0DeEgdmes 8 BmbsbbmMogdmus bs33bmB3gdmm s babsdsMmmm bymabngmagds-
oo 3096 © gb GFosws babgmdbogm dgJob0ddab doabom Jdbows ,dg393900bs o asbmbabbmemg-
30b" Lob@gdsl. Mmogzom &gMdnbo sMBsbMmgdgmoa bgmobygmgds, 3msegmmdalb MHmmabs ©s s©ao-
mob mgombsdmabom, Jogmomgdl 30l og399wmgdsmgdamm dpamdstgmdaby mdscmmgbo babgmadbo-
Bm mEa56mgdal bob@gdsdn @s dob 3mDa30sDy, MMl Gmmzsbo gm@mINms sbg gsdmaynEgds
= 5mabEmmgdl, dog360d 56 byzg@L. 3o gb FmEINms of(3 sMg sbabsgos Logdolb MgsmnE
8amBomgmdal, bmemm d98amd — dom 139@qb. Hmame(3 gednbo domm o 53d3mds, ,dmegMmmds
500580560 gmbgdols god8mambgdss, 5308m3 s@sdnsbgda Bemmdab LM Mgmgdsl godmaygbmb ngo
®530L0 5BM00.“ gb LB YRmMgds 0d5do 3odmabs@gds, HmM3 Lsdmgsmastgmal Jogm Mog J399-
69330 3:ns36mdals Hmmn gsbabEgmom n(33mgds — babs 3emebbdy godmmal Labgmdbogmb mmasbm-
»o LobB3sdn s bdoMow SoMEadnt ng398gdoMgdL Lo 3obmb3gdmm s semdsbfmnmgdgm bgmo-
Lagmgdsl, Mo, Mo mdds bos, J39960b dogbom ©gdm3MaG0ds30al 360d369mmze6 dgbemmrazsel
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0ds 03 God@mmMds, HmI bgmabygmgdol bbgs 3@mgdmsb 3ndsmmgdom, Mucm 3g@swn LEmM g
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@ dommgdolb 0bsbG ool (36mdoma gsd3mbsmgzedals Jobgwgom, ,306(3 ML 0bgm@mIs(300l, abs
Bmmdb dbmgmomb.” babgmobagmgdm as63@mgdgddy s330603980bsb (3bo0 brgds dmagmmdals
356bsgm@mgdamo Hmema bobgmdbogm Lab@gdsda. ngo sbmM(309mgdL Lobgm3bogmb gabsbsbyy-
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&96(300L 3mega0snGo mMasbms, babgmdbogm 3dsEmggmmdal dmgma Lol gdob (396@EemY-
0 Mameos, Om3gmog Jobdy s 3obEgdamo smdsbEmnmgdgmo-asb3 jomammgdgmoa bogddnsbmdals
39939mb00, 9 DMbggmymagl bobgmdbogm 3dsmggmmdal bgmddmzsbgmmdsl, g3obsggdl babge-
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bgm8Bogm gnbsblgdn, bagMmedmGobm MBHmgMHommds, gosmamgdamoa domgdn,® b4 8mgmo sw-
dobEmgdgmo bgmobygmgds. JsMmsmons, Jnsgfmmds 3sbmbobdggdgmo s sbasmndzsmmgdnmoas
3oMmadgb@nb ob dobo Jggms 3oma@ob Bnbsdy, 353603 ol gogd@mG M3 ngo Ladssdgb@m «a-
o3mgbmdom 300l dbsmeaggmamo, s@bgdom dgbadmgdmmdgdl ¢Jdbal b Bs3yzebo Hmmo nmes-
859mUb bo3obmbdmgdemm 3Gm(39Lbob Bndnbamgmdady. 3Gsd@n3s (3boymMAL, HMI 3obmb3MmagdGms
M3Mo3mgbmds, MmIgmmas(s 3oMmadgb@gdo abamoggb, dmsgmdals bo 3obmbdwgdemm nbo(sns@ngom
dgdm@ab. Bsgomoma, gobboemmma 30bmb3Mmgd@gdal bLogmom Momogbmdal dndsmo, dsmn Ham-
©96m3s 4968560590 80%-b 5006930.% 05653g06Hm39 50BsbEHmgdgmo bymobagmagdal bodmoggl
9bMod donm sbg omBgMb: ,085LMHYmMadgmn bgmobygmgds gMmggze® 396@e3ML bosgsgl: 8nbo
Lbgmob J390s bsBomb dogem 3@ ns, bobgmdbogm s©dabol@Msz0s bofmdmanagbl, beemm Dgos
Bobob — oM@ ammo 3mmo@nimbn, GBmIgmo(z dobo 53m3MAgzmal, 3oMmsdg6@ 0l s, M3nfmgzgmgl
gmgeabs, obo 3oM@nob ygzgmedy ao3mgbosbn Bgzob Bysemmdoom, Lobgm3bogm 068 gMabgdl go-
3mbs@ogL. bbgmmob 3dmogmn dzgws bobomo sm8sbMmmagdgm bgmabyamgdsl o4(393L dmagmgh
35638 mgdo, BmBgmbaz 8nobo 3096530l 8ombagzal yggmody oo dsbba od3b“. % 0l BmbobEMYdy,
3 305360mMdd 3mBmMEgdmns 30sbEmmL bo oMb gdrmm MmEMasbmb dngf domgdyma 3obmbgda
(0 80Bb0msb(3 Mmogs30Mzgmaw dgoddbs gb 0bLEGGMEN), Mbsdgmmgg 9&o3dg bogmgdow od-
GO0, 150356 J0530mMds Rsdmysmndms ¢dsmmagl 3mmo@03nm mMmasbme, MmIgmoas bym-
3dm3obgmmdl Lagsfim s@3nbab@Mo(300L @ SbmE30gmgdl LagHmmgFmmgbeym 3dsMmnzgmmmdab.
®565370060m39 Lobgm3bogmgddn megmmdal Gnbd309d0bs S MY 30 dmMbalL bamabbal gob-
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bmdom ©s 335Mm3z9mmdal dmEgmgdol gomgemabbobgdom, 3mmadngnMm-bsdsmmmgdfoga 3o-
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“ 39
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mmdob 3Jmbg 439969830 8mddggdl. dmagmmdal s6gsmndgemogdnmgds 3oMmadnb@ ol Babody
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3060 39mbob Ladmmmm 356056@)0b BaMmagbs, sdsbMmmadgmoa bgmabygmgdol 3mddgwgdsdy
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4.2 mbomdmmdab 3mbb@mndionmoe gm@da
4.2.1 360d3bgemmds

Mbmdmmdol 3mbLbE G ]onmo gmEdo 3mbbGodyoynca bodstmmal ghm-gma bog-
3999bm 3mbadmgamns. gb oMol 854s60bda, HMImab Ladmsemgdoo ghMmms bogds Mmame(s
s>tbgdyma dmogmmdobomgol dmema@ogymn 3obybolbdagdmmdal asdmzbowgds, sbggg dmdsgamao
dmoagmmdal 3gmemal sMRg3s, 5cbndbyma bm@(30gmeads gMmn 396gd0byGams ©s d3mmad oo
©d Lodmegmmdm 36nbabgdol LddodEmmgdals godmnibzom. 3mbLbEGM N Lodsmsemdn ©s3-
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30bg@L 56 MIgomme (3ommzgne 306obG®ML ((3omm3gnmo 806obGMabowdn Bomdals godmea3bowgd-
mdal, Bmam s Bgbo, 3mbrggb Jomnsbsm badmsegmmdm 3030bg@ 0l gomaygbgds). mEm3sma@nsba
35Mmddq6@0b dgdmbggzedn 830l Mggmgdsdmboemgds, MmamEiz Bgbo, 3oGmsdgb@ ol dbmemme 439-
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bdoms Rzgnmgdngo dcMsgmgbmdom. sbgo dgdmbgggzada, sboma bLodmsgMmdm 3080bg@nlb gmmM3do-
69058007 305360mMd0b BNb(3098L N33 390594698 Fmagzmds sbEMmadl. bmasb 3mbLEnEY)-
(300 3m336mdal b sdomyHmdal MdHMBz9mymzol Bobboom, 8obo gosygbgdalb dgbodmgdermdsl
0b0ggdl 3o6ma89680b g3mB oG o dbmemme sdbmEE & MIMogmabmdsb. gbdsbgmdn, dgmansbs
5 3963560530 3mddgwo bmdolb 3mbL@ My donmo gm@dalb dgdggmdom, 3oMmsdgb@ ol dggws 3o-
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50980b Momdsdy oagbomgdal dobomgdae bgoddo dg@sbama aobsbawgdals 39bdobymsdy ayg-

6935 gbodmgdgmoas 8abo Jg8sbnwsb 6o Mgl 7 pmabs,'®

9L33bg™dn NYbEME@mMdal Ly gombl
396g0 9y4Mgds 565 MaMgb b emabs 8obo domo@sdn Bafoagbol Mnwsb.'™ yggmsdg 8(30Mg MM 3o
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3mMbLEONIomm 3m@MAL'Y. 3mmmbgmdn 30 3oM896@8)L 593b MBMads MBEMEMMBS asdmu(sbo-
mb 3mb3zMg@mm 30babEML, Mmdgmoa(z 35010 05659 7dMb0Esb Bobgmom dmagMmgds. gb gowsby-
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4.2.3 30536mdab LG sdam MMy

LogBome, Mbomdmmdol gmEmdn dmddgon dmagzmmdal LEsdormEmdsbai YdENbggm-
gL, 564 0393L 3sb. ggM3sbool dofnmemds 3obmbBds dmogmdals LGsdornEmmdal gobdsdamm-
390gmo (38096089 bmMBs-gomsb@ns gonmgamoabbabs. dbogb@ealbs s dmagmmdals dmEMal s@-
Lydmo MYbEMIMdal 30Mmdgddn Rzgnmgdfngon, bgas@oyma 39bgabyMab bo(zzmewm, of dgdmmal
»3MBLEE30memo 3m@mdob” ngo.'??
mmdob 3mbb@Mmdonmo 3m@ndab 80bsbo 08 @MMabgmo gmamoznal 3sMGbom@gdal ob(z03-

mbgcgomndo 1990 Bemob dgbmEgdom ©sd 33006 gdmma Mbomd-

m0boMgds 0gm, 3mag0565d0m 30 FnozMmdadg 3oMmadgb@olb bgaszmgbsl drymagws. ngo mdogd-
B30 30530mMd0b ©(330L ghm-gMo bazgmgbm badysemgdswss 30hbgmmo sMedysto 3o nmma
LabEY3gdobamgal, Moz gofMEadsgamn gdm sl g@&ed3dy Logbgdom Mgsn@o bagmmby nym
mbafgmabomgal. 94qosb 353m3nbatyg, BEHmbor dnoamdsl dmocmbmgms bodmagzMmdm zmama(zo-
900b Lodysmal MdHYBzgmymes. 53 3mEBgb30Ma LaggMmbol 3obgo@Mmamgdsd Mbomdemmdal 3mb-
LEOYJEonmo 3mEMToc 3 bs gaybLbs bymobyymgdal LobEgdsda 3gMbmbamadsznal gmgdgb@gdL
5 ymggmo badsMmsdgb@m omhggbgda 3@ 0 nmon 30gdngM-80bab@Mal sModnMmsednt s6Rg3-
69850 0g(zo.""°
bogndgmae gb3sbgmdon, gb 30 3@ Y3gmgdL gb3sbgmo 3obmbdmgdmal byyMmgomdg sbyMamb 9.6.
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dobgoago 53nbs, 85063 oMLYdMAL aoM 339Mmo 3oMegmo 38 899obnDd3al 3o8mygbgdals
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dnbogg sdMom, 3mbbEHdonmo bomdmmdals 3mEdn 3sMmsadgb@l sdmgsl dgdmga shggebl:
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5. 3mmo@nganma 35bybabdggdmmdal dggagdo
9360m39ma 43946980b 3og5maondy

MBmdmmdal 3m@ndob gs8mygbgdals dggagdo ymggm 3mbiMgdmem dgdmbggzedo aob-
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mgbmdabg mgdoms 3oms@eda. 08 3gdmbizgzedn o) bmdmmdal gmEmdn docmgdymon ngbgds mgdms
3oma@ob 3ngM, 35306 36530gM-30bobGMo agds mEn sMRg3s60L Bobsdyg: ngn 6 Ybos gowswagl
056530090Md0036 s dob Bnyzgds dmsgmmdol dmmnsba dgdsagbemmds, sb EMAnmb dmbsm b cga-
oo 3omd@ab ambmgbs, Mabo go3gmgdsg dob bgd0b3nge ML dgudmos. o3 @ 3065L369m abab
36980960900 BE™ 85306 80doMmma396, HmEgbss odgo megnsbmn 30l 3osdgm schg369d-
do g585M%3980b 039000. Mgdms 3smo@odg bgdmJdgmadol 83 394560D3L NRG™ gsBmMbsbbmEMgdal
3603369mmds 530LM09, oM 3MddG0gmo. 53l Loz sabEGME9dL, MmM3 XX bammbgdn bomd-
™30l 3m@m80 3bmmme 1924 s 1979 Brmgddo 0g6s go8m@sbaga.'?

50dmbagmagm g3cmm3nl yggms dzgbols 3ommadgb@l g3l n@mgds ybomdmmds asdmyysb-
somb 369309Mb 96 doemnsbom dmegmmdbol d9dsaqgbmmdsl, Mol dgogasws domozmmds bws
30050aqL. BmaogMo J399sbsdo (bamgmn, benmggbos, semdsbgmn, 3mmmbgma) Mbomdmmdal go-
33650096000 Fmagmmdals goayqbgds, 9.6. 3mbLEMMIonmo Mbomdmmdal gm@Emdom scnb gom-
09 gd9emn, obsmRgb 39469330 boMdmmal godmsbomgdabmgal 3ommsdgb@dn sdbmewm@«-
0 93Ma3mabmdas sy30mgdgmo. dMmsmm MdMagmgbmds bs3zdstnbos mo@zsbs s GMdabgmda.
36154803530 83 3OM(390M0m Fnd3Mmdab 3900594gbgds o6 sGab bdofo oo ©s ngo YBG™ 3Mg-
396300m babosmb 58 oMgdlL. 3MgdngMgda bdomaw bsggmsemo Mogqdnsb dgbmmal 56 3msmoa(zonl
33emab 398mbgg3990, goomamdal sbws 8megfmmdal dgdsmaqgbemmdal dg33mob gosbyzg@omyg-
b5l 0gdgb, Gomsy bEmMmmdal godmsbomgdal 3Bm(39NMal 030 dab mo300056. (30m 3gmmo
3060l Mgdals J0doto 3oMmadgb@ ol 8ngM Mbomdmmdal gsdmsbowgds dgbsdmgdgmos gb@mbgo-
30, a8 30530, M@ 3590, brnmazs 39mda, bmEz0@ 030, 3membgmbs s LyMdgmda. 2

BamE(3 500603bs, Dmgngmo 3mmo@ oz doms Mgl sM0gdlb 1bemdmmdals gmEwmal
©3 bo gmmamo nbagns@nzom Gm3qdl smdsb&mmadgm bgmabngmgdsl, Hmameis gb 3mbes bm@ges-
805380 2002 6ol 0gemalidn, Hm@gbsg 36G93096-30b0b@ M Mohsbbs s 30(39-3693096 dmmndsl dm-
0l 5MbgdymBs INBngds edsdymmdad 303L doombBos, 3mamoa(3nsdn gobbgmdamgds dmbws, Ma-
3s(3 dmagmmds sodyyms gos3asfngm. dmndsd 300g3Mmmdoesb asnbgns dobo s @nal 6g369da.
530b d93m9a gb 396G 0s god3ms3m@s 3mamn(30sb s ol sanmo dmzMdamgdamo BoMdmdspagb-
™30 ©503535 Jobasb ao8mymenmBs modgMomumds gamxyds.'?

MBEMdmmdol 3m@maL mogo MbaFgmdan(y soMargl, HmImal 3mBLEGM N 3God80 o-
doz mgdg o6 ymgzams Nbemdmmdal 3mbLbEMzonmo 3m@ndob godmzbopgdol dgdmbagge.

121

30589 3., d9emgb-b 3658560060 0., 3mbLE OGN NG bodsGmama, 3. Jorrsdm dodzocmol msMa-

30b0, o. @79 Mmodznmol Hgosd@mtmdm, md., 2012, 717.

122 ab. 0gzg, 725.

13 Jandsdg m., bLobmgamasmgomnl d399y65d0b 3mbLbEadmmca badstmamma, 3G9dmmo |, bogbo VIII,
»d.,2008, 116-117.

24 0BmE0s ., LadEgDoEabGM, LodsMEsdgbGm, o) BobgzMmowbedmgbowab@m? ads ©gdmzMogn-

o 3mbbmmowas(znnb 396, ., 2010, 41.

dgemgody m., badmgetastgomolb Jggybgdol 3mbLEG G (30Mo badsMmama, 3Mgdayma |, bogba VIII,

»d., 2008, 492.

80

125



J3d 39890y, Hbemdcrmdol gmgndo, Hmgmey dosgmmdol Jmerogogyto
dolspbolidggocomools ammds

Gemegbsg 2004 Bemol Dogbemdn gmamagnsdo dmbrs gobbgomdamgds s 3MgdngMo dgmgdn seo
Lo gdmmdEs YdMsogmgbmdals dbsMaggMom, ngo asoEas ©d YbEMdmmdals 3mbLEGMYJsommo
3m8930b a53mygbgd0b bagnmgds oo BomB8mdmdams. 39009300 8096 00b53gdmdab oG m39d-
mds 30dm0b3g93000 3mama(z300b ©o(3985L Mabag m3yzgdmms Mogastgdg schggbgda. o3 dgdmbag-
3580 30 Lo 30 gmamo300b bnbsdg 3mmon 3nco Jom3bob Logyydzgmdg dmszmmdal gosam-
35 g308m0b3g3ms 3momo30530 3m3gagdomyg 3oMEngdolb dmmo@n3nco Mgn@nbaal 833906 3oMobs-
bo(s, Mobog LogaMmommme 8m3yzgdmms Bsmn oM (3ba.'?

9bEMbgmdo 30,2001 Bemal 0939389630 2.5 Bemnsbo bGsdamyMmdal dgdga, Mmogbacg dmb-
5 3@ 0360 dorgdal mymmebmn go@axanygds, Mgnm@dgdal 356058 adsms dmddgon
3MOmO(309, 03300 3MG0mMbgdobash dmmmmebymaew d943b6s gmama(zns dgdatsbgby (396&0L-
G 30MG0sbmab. gb ngm BoMcmM3sbdGodnsobo s N3MY(390gbG™M FMamo0Ma Mebbdmds mE
00gOMMa© asbbbzoggdam 3o@mE 0ol dmMab. dgbedadobsaw, asmamas mssmal dmsgmmds s 2002
Byl sbsma gmamagoal bogndzgmdg bobgmdBogm 3619658 833 3030 Sbomo dmsogmmds, sbagmm-
3099M0 bogysons go63gmmms 2005 Bgmba(s, Gmabsz Imbos 3mamo30gdl dmmal gomoganyg-
35." 3eaemo@ognmn doms bognmetn gosamBom (300mmdL bs jMmsmo d3mmodoznmn dmdsgmals
3505MRbsL, Bams 3o 3390 dobbgd 85063 3Jmbrglb dmdsgsem sMRg3693dn, Moz mnmgdal Bom-
339690 Ybmdmmdolb gm@dnlb dgd39mdom 0bo gosaygbgdal dgdmbgggado.

3o6g0 LoamRgzbm s oG ammo Lol gds o6 oMal bszdamobo Fmagzmmdal bsbamdmogo
LGodomuEmmdabmgal. mgbomgmdom, ©bomdmmdal 3mbLbEMYJonmo 3m@nadn, Gmamey 3mb-
LEOGYEOYM0 30OHMIs/6mEM3s dgadmygds 363 Foommb s 36 (3 dg(339emb dofomawo 3obmbal go-
obg30L 306939, HMIgma(y domnsb Mommas. sbg BmA, 67-g 8bemals bgagbo gmEmBmmomgdgdo
dgodmgds 0gmb Lo 3gomgbm dsfngfn 6gdabdogHo m3mbozomo 053005Lb30LoL JoMGngo gL edo-
m0D(300bg56. 03(39, JgmAg AbG0g, magmmdals 3mmo@ 0 nHo s6a35M0dgomEgdMmgds — yggmes-
by 90bsbndbogn doboboomgdgmo LadsGmsdgbGm Lob@adal — MRgds MmamE (3 3M33mbabGo 3mb-
LEGYEYM0 Labgdabs. ghmsgMomn BabsdoMmmds, Mm3 dgazgommb 3o 300 39dmmo 30d0bgdo,
360L 39b(3mgMal M3mMBgbE 0L dbsMmaggFol 3m3mggds. 1982 Brol Logdg 393 d3n@nbs sMab
383039090 LadsMMadgbBm sbgsfndzammgdnmgdal 0bbGndE0b MgsmyGo s sGognd@oy-

o baboosmals.
6. @3b 336>

0@™3ds bogoMm 3megmmdal 3mbGEmmMma? o sl Loy zgmgbm 394s60b3n 880bosmgal? &3
©omgdady, 86 domosbom dmagmmdol 3mbGHmmbg 3obybo 56 oMl goM339mmo ©s sz0moa. gb
360l 3oobgs, MHmdgmas abgomngy dggmos, Amamz 3mmo@n3nfn Lob@gds o6 5sd056nlb d¢bgds,

129

3 gb Lagombo g gds 6gdabdngMa dmeadozco LobGgdob BoMmamgdda.'* gsdmhgboma 83960 3gmo

39(3b60g6nbl, GMdg@E) 5. amal dabgogom, ,3mmo@Gnzal dofmgnmn s ©3msgMgbo 3Gmdmgds o3-

126

semgfbody 0., ©gdgdEmsdzocmo o., 0bsmmn 3. s bbg.; 3sLxbobdggdgma Mgosd@mtma . xndeod-

300, 5¢3mbagmgo 936m30b §3946980L 3mbLE0GM (3090, Bogba |, d., 2005, 392.

127 0dsg, 106.

128 Maciej P, German and Polish Constructive Vote of No Confidence. Governance or Divergence? Jagiellonian
University in Krakow, Poland, Vilniaus universetetas, Vilnius, 2013, 256.

129 Persson T, Roland G., Tabellini G., Separation of Powers and Political Accountability, The Quarterly Journal

of Economics, Oxford University Press, Vol. 112, No.4 (Nov. 1997), 34, <http://jstor.org/stable/2951269>,

[20/04/2014].

81



bsdstorenol gymbscro Ne2, 2014

BM3Mo@&mmo 33oMmzgmmdalb 09300056 5(30mmgdss“." LbmMg 580l 39655 B08sGormma Jomsgmmdals
3@ o3 3sbyybobdg gdmmdab 3949603980, 30bbsggmmgdom 3o bomdmmdal gm@xdn. bom-
30b 96 9bmMdmmdob go8m(3bsgds bomdmaemagbl 3o sdgb@nl dog smdsbEmmgdgm bgmobmeg-
m9d5dg 3MbEHMEOL Jgo3990bgel, doamsed dobo gobbmEm(zngmgds 3603369mmaboss sdmgnwyg-
o LadoMmadgb@m ¢dMmagmabmdal 3mmnd o3 LEMGgansdy seBsbEmmgdgm bgmabagmg-
33bmsb YPMogHnmdals IbG0g. bndbymo NRmMydsdmbomagds @sdm ogdamos MdMsgmgbmdal
LyFgz0m Dy, dgnbe@Bnbmb 86 dgnbyz0@mb NRmgdsdmbomgds 30d0bg@b. sd0@ma dgbademms, 8abo
396bmM(309mgds 36 Jggbodadgdmmaglb Labmaswmgdals ab@gMglgdl. dMmagmabmdal ynGommgds
bdoMoo dodymmdommos dos 3mbxmad@gdabs s MMHmngmomdgdobzgb,"! omdze smdsbmmmgdg-
mo bgmobyamgdolb ©s60d360L EAML 3o madgb@ls s smdsbmgdgm bymabngmagdsb dmmal
356039300 s 3gmabbdgdals MM o6 sMal, MoEasb sdm3MmAgamgdl 94698000 dgbodmgdmmmds gows-
04gbmb B8mnogmmds badstmadgb@dm sMBg369d0lb MMU.' wWBsmmabo BosMImBsmagmmdoma megs-
bm sdnFzamos sdxndbgdgmn gub30000 ©s Jnoz3Mmdal Logdnsbmdsbdy 39@3sbgb@mema 3mb-
GOmmol Nxmgdoo. LbmMgo dmagmmdsdy 3mbGmmmoal 696 39@&9d0L LodMagmgs 3oMmmsadgb@nl

133

b99mJ390098980b dgbadmgdmmdgdal 3ohz9693qmm0."R 50bBadbymn 396398900 bbgsabbgsagstns,

0999(39 Y39madg 9B9JGNM0 NbMdmmbol 3m@Mdns, Mawasb ngn 06393L dmogmmdal MRmgdsdm-
Lomgdal d96y39@9L. 8megmmdol ombmgbol gomwms, 88 394sb0d3L Lbgs doMgnmo sGg0MMNZS(3
393L — 3mgMmdabis s 3oMmsdgb@ ol MmagMHmmsdm zngdnmgdabs s AN gHNEsdsmablgdal
a03mbo@mgdos bomdmmdal gm@ndabs s 35Mmadgb@ ol smbmgbal abbGod G gdol msebss-
LgdMBs.'3 BrMds-mbomdmmdal 8945601885 goM 3390 3GMBorSIG0INM ©sGZ0HMZs Fonmm
5 3ol o 30mgdgm 53mJ359358mg 0(393L BMbsLEMEMBL 3oMms856@ Lo s Fmsgmmdal ImMab. '3
9L 035 6036530, HM3 YbmMEmmdal gmExdnlb 39456030l dmJdgwmgdal ,dndom®, 33sMmggmo 3m-
0@&03960 doms dogbodsmnEa 8mgMamgds 5B 3mmodn 3nFo gosbyzg@omgdgdal domyg-
35bo 8 gobbmM(309mgdal, gb 3o bgmlb dgnbymdlb @gdm Moo s LbmE ddsmmgzgmmdsb.
dobgsegam dabs, 3mmo@nzmbgdl sdzm Mmame(s dgbodmgdmmds s asbdMmabgs, Hm3 by-
mobrgmgdolb @sbsbomgds 3o3mnygbmb @obedbggem 96 3508¢bom3zabmb 3sLyybabdagdmmds Moy-
o 3506y39@&0mgdgd0lb 30dsmm, doommb Latagdgmo 3mmnd oMo bomds@gdobmgal s mago-

136

36 50(30mMb 3meo@ 0z bonds@gdmmdabomgal 3obnbolbdggdmmds.' smbndbymal mogznwsb

B0 8mmbo 3., LadoMmsdgb@m 3mb@Mmmma MbogMmmbmagdab byd@mA Dy, 300630390, 89dsbobd3gdn ws

361598039, 996939, 2003, 18.

Bo@mGmemg b., s03sbEmagdgma bgmabagmgdol bedsmmsdgb@m 3mbGEmmma, ,o0Mab* bojston-

3900mb 0gf ImIbsgdamoa 33ma30L mgbabgda, LobgmdBogmb 3mBLE NG (OYMa MEAasbaDds(30s,

LogFmedmEabm Lodg(zbogMm-3Mod@oznmo 3mbgygMmgbnol obomgdn (mdomabo, 18-19 dsabn),

od., 2004, 38.

32 ob. Persson T, Roland G., Tabellini G., Separation of Powers and Political Accountability, The Quarterly

Journal of Economics, Oxford University Press,Vol. 112, No.4 (Nov. 1997), 119.

daengody m., 30bbE oG (30mbamabdn, 3mma@03n@-bodofmmmgdfngn mo@Ggfodmab bgHons, bog-

6o XXI, g96b. ,mb0396Mbsma”, md., 2008, 32.

Bt 0Bmeos ., bodmy bowgbm, LodsGmsdgbGm, oy BobgzMmowbad®mgbowab@m? ads ©gdmzMogn-

o 3mbbmmowas(znnb 396, ., 2010, 20.

daengody m., 30bbE oG (30mbamabdn, 3mma@03n@-bodofmmmgdfngn mo@Ggfodmab bgHns, bog-

bo XXI, g96b. ,mb0390bsmn”, »d., 2008, 345.

136 Nzelibe Jide O., Stephenson M.,C., Complementary Constraints: Separation of Powers, Ration Voting, and
Constitutional Design, The Harvard Law Review Association, Vol. 123, No. 3 (Jan. 2010), 639, <http://www.
jstor.org/stable/40379811>, [20/04/2014].

82

131

133

135



J3d 39890y, Hbemdcrmdol gmgndo, Hmgmey dosgmmdol Jmerogogyto
dolspbolidggocomools ammds

5(30em9ds dgbadmgdgmos 0bgg s nbgg sMLgdema dg303980bs @s 358MbaLBEMEMgd0l Lab@gdoom, Bim-
dgmas 39@™mdg 9@mgdl dmmMab dEMNbzgmymal, Hm3 ymggmo dsmgsbo Bsdgbgdamo ogmb Goms
005533060090 ©s bgmo dgmdommb obsmBgbgdals sGobbme J3935b, gb dgbadmms seddema ngbgl
Bmame(3 3obmbobdggdmmdal LobGgdnmo Bm@3s.'¥ gb bobEgdnHo 3sbymbalbdagdmmds 30 6086530,
38 33oMm39mmdolb yzgms I@m 9393L 3sbyybl J39ysb6sda Fodmnbatmyg sGabbmEn dmemad oz
36m(39bgd0bomngol, 3065006 domo bogddnsbmdolb EM™L Mbws sMlgdmdogl jogdoma bgmabygmyg-
30l obsBormgdabs o moMgdmmgdgdlb dmmab.'® 58 domoblbal @aMmggss 30 063936 3mmo@ oo
3obyybobdggdemmdol oamasl.

doBmnamons, Mbmdmmdal gm@mdnlb 3Mm(3gm@gda badsMomgdMngomss asbgfamo 3mb-
LEOB (30590, 333603 MgomYMa© gb 3mmo@ oz 0bbGnEE0s s Jobo 8dmJdggds 3mma@0sy)-
&0 bo@mo 30006 35dmInbomgmdl, dgbodsdabsw, 8obo go8mygbgds Bmegmmdsdyg badsfmmadgb@m
3MB@EMmol gobbmm(309mgdsol 603653L. gl LadsMmadgb@m Myggndn 3B 0gdal Mggndaw ng(zo.
96000 05 013039 306G0d 56 3Mamn(305 5yom0dgdl JmogzHmdal ©s, 53535 ML, FEmdlL YMIGsgmyg-
LedSL 3oMmadgb@dn. od bgmobyygmgdal gMmnsbmds s bgmabygmgdol 3mb(396@ G300 YBH™
033901905 30069 8abo 4580k 365." HgomumMom dommamadol godoxgbs 56 bymobuygmadal IGm-
93L 3mE0b, 56530 LodmegHmdm M3Mogmgbmdabs s bodsmsdgb@m m3mba(300L BmEab brgds.
3MBLENEGM(30MBoM0DBnl 68030l 36D (3baEYMARL, BMI sMBobEMmMgdgma bymabngmagds
Lo 3obMbILYdMMLMsb dgomgdom, 53 365L3bgmal Lygmmadnz EMBnbofMgdym ogmdsmgmdsl
039390L 08 8m@0gom, Gm3 0gn 9390 M0l 3mBsMxggdnmo Bs63mddboem dmmbmgbgddyg LbGogn
998300930bmgal, doo 9398 gL, M3 Labdmasmgdal Immbmgbomgdgdo bdnMow ©oYMzbgdmoga
350056439®0mgdgdob omgdsl bagnHmgdgb."! 6930b3nge ddmbigzedn, gdm MG babdmas-
©mgdadg 3G9 96bal aosbogdabmgals, bgmabagmagdslb Mbws 3mbrglb bLy@mgama s Ybsfn, bs-
Bmagsmgdab doBmz0bsb egyMHEbmML bymabarmadolb sbsBomgdal 3M06(303L, nbgrddmzsbgmml
3MBLEG Y (30MbamMnbIal 3M0b(3035d0m dorgMgdImn 3MbLE G (300m ©d ©ssd3300MHML JMbLE -
Bomco Bymds. '

37 Levinson J., D., Pildes R., H., Separation of Parties, Not Powers, The Harvard Law Review Association, Vol.
119, No. 8 (Jun. 2006), 2343, <http://www.jstor.org/stable/4093509>, [20/04/2014].

138 Nourse V., The Vertical Separation Of Powers, Duke Law Journal, Duke University School of Law, Vol. 49,

No 3 (Dec. 1999), 766, <http://www.jstor.org/stable/1373085>, [20/04/2014].

30589 3., d9emgb-b 3658560060 0., 3mbLEB OGN NG bodsGmama, 3. Jormodm dodzocmols msMg-

30b0, o. @y Mmodzoemol Hgosd@mmmdom, 2012, 226.

10 0 BmE0s ., LadEgDoEabBm, LodsMMsdgbGm, oy BobgzMmowbed®mgbowab@m? ads ©gdmzMogn-

o 3mbbmmowas(znnb 396, ., 2010, 20.

dgemgsdy o., 30bbE oG (30mbamabdn, 3mma@03n@-bodsmmmgdfngn mo@Ggfodmab bgHns, bog-

bo XXI, g96b. ,qb0g9GLoma”, »d., 2008, 324.

9985d9 4., Lobgmdbogmb BobgzMaw LadMgbowgbdm LobEgds LojoMmggmmlb dogomomdy, ,onM-

ob® LadoMmggmmb ogm dImIbsgdamo 33emg30lb cgdabgdo, LobgmdBagmb 3mbLE G MENGN

MMa0b0ds(309, LogMmadmmabm Ladg(360gHm-3Gog@oznmn 3MbygMgbznol dobomgda (mdaemabn,

18-19 850b0), 8., 2004, 103.

139

141

142

83



0153010 393505330 0*

LO3O63M 3AHIRNSENL (LILBLNL) BITII3IAHITISO R LOLOZIGATML3NIMN
3M&@03339 LO3AIRNEM 3OTRIBFITIANL ROMRII3NLIL

1.3gbsgomn

Logofmggmmdn g3mbmangnmo dGab mebdwmgzo dmamabs 0bwmngznegdol IbENEs6 Jomo
36m36550L EMBaL bEal byyMgamons, bawsg 3s8mdMaggdgmo doems gnbsblbgdos, dsmn 8mdngdab
Lodmamagds 30 — Lodobzm Lgd@mn. s@bndbamo bgwdnbgzbom s43L gobmdagMmgdamoa badsbzm
LydE™AL s FMBbIsMgdmgdlL Lbgosabbgs Labolb Lodsebzm 3MmNEL Losegabmdl. dgbsdsdabsw,
0000 g 0DOHEYdS 33 3GMENJE 0L dmdbdsmgdgmms Masbgas, 0bggbgds 3Mmn ol Lobgm-
390, LEMoggsm dgdmeal Losbmggdo. M¢yd(39, Fbmmme obobyal g@s3bgs dbsmgms 6gdol csb-
b390Ms, 30bs0@sb sbgmn Labob MBHNNgHOMds Bmambmgl bgdnbgzbom LodybEgl, dsjbodsmnE
Yn&o@mgdsl, 3mb@mmmb ©s dymdngsm dgogadg MmEngb@omgdslb. dgbsdsdabam, gamawn bsjmg-
©oG™M YHN0gMHNmBs Mabjob o@omgdgmos.! bBmMgw 88 Mgsmno Mobosb gsdm3mabatyg, |-
209M00mdab badsBnmagdmog Imbgbiog gdslb nmgemabbobgdl 3mmoag gds, Mmam (3 baddalb Bomdmg-
30b Bog@mdMngom s LadsMmmmgdfngaw EsbEmMgdal bodysmads.

LodmasmMydol, 396mbB3gdmgdal s 3obmbals 3Mn@03zmbgdals dbMaEsb bAoMas nd god8 by
bodaobds, B3 LodsfmmgdMogo MMM0gHNMalb sME3930L o @& ol edsma LadsMmmgdfingan
o Lodmasmgdmogo (36mdogcigds 0b393L. Gams@gsmEgdmmadomn MMM MHomdgdals dbscgg-
30 LebdMadEMgdalb 8@ nmcn Bg3Mgdo 560sb s 0bNbo sSMomy) Esdsmn badsmmmadMogo s Labm-
350mgdcngn dgabgdol do@omgdmgda, s6sdgr b3gnemnMn s LENmymaamn bsdsGmmgdfngo
(36mdagMgdoo segmaznmn Abamggdo 56056,

96®0 dgbgz0m, YHMN0gMomdol mogosdnmzgm g8s3dg, yggmoggmo 3obmbals dmmbmgbols
s dbatgms bgdol aomgamabbnbgdoo ,hachmdmmggdamn” MAmogHommdss. dmggnsbgdom, gnma-
61905 0(33mgds. Jonbgoszsm 0dnbs, GM3 NHM0gMomMdals FbsMgms MPmgds-dmgarmgmdgdo 335(3-
Fo@os bymadg3Mmgdom aobbsdmgmnmo, dbscggdo bacggdgmb bdoMaw 396 50Bg396, d5630 396
00gdb a5(3939mo boggmal g33030mgb@L 3mabdamgdmal 3gmamoa bgdoo, begmm o8 dpgmdstgmds-
do dgmg3n 3m3b3aMgdgma gdgdl gomob goobal 96 dobo goobnbgseb magzal sfnEgdol gbgdbs
5 LEANYOMgd7gdL. sbgm goMsMgdada, Labsdsmmmmmbowdn 3ndsmmgzgal nbo(z0sGmMa, bdom dgdmbgg-
3530, 356300, 306500056 G066LYF0 obs 3mabal Logmmbg dob 434JMgds. asbomgsemabbnbgdgmans,
sbg3g, dmzomoab 0bBgMgbgda(s, MoEash ymagmads Bomombgbfngds ¢Mbos MbOHNb3gmymb Lodsm-
D 056mds s badnMabdomm 068 g gbors domsobln.?

LodmasEmMydMogo NYHMN0gMcmMdgdal badmgomsmbsdsmmmagdMoga FMgammomgdol 3Gm-

39b30 30bo IMbsbomggdal segn@gs asbLadMzM M NRMydgdocms ©s gomEgdymgdgdoo gobo-
306mdgdL 98amddn oo J3939L 9MbLgdmmoa baBsBmmagdfngo NHM0gHNHMgdol RBoMamgddo.?

*  oby-ob onFoonmo go39mEg@&ob emd@mmabgo.

' @mododzoemo s., 3m3b3smgdgmms mumgdqdob msz30b 39Mdmbsdsmmmgdmogn 8940608930 bo-
dm3dbdamgdmm 39080l bgmdg3@umgdsdo, ,bodofmmmol gu&mbomoa®, md., Ne2, 2011, 174,

2 gobgmns (., 309080l mdGHmbigmymaonl badsmmamn, md., 2012, 56.

3 omome 8., goemgdbo 3., 3omogdmadomo badsGmsmo, »d., 2006, 7.

84



289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto
dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

9356 30056965d0n, 35d0b, M35 O™ momndmb shdoMs, aMgdnmgdgdds ©s3oMas Mma30b0
3300, babdmasmgdMogo sdMn dYedogsw gLEMsxk3zal abgomn babol HBmogHNMgdal Rodmysmndg-
dob?, ®mImada(z 39935680398L sMbgdmem ,3MMImgdne” gomamgdsl. Lbmmgm sbgomn gocmsmgdals
396mboom awagboemo Bgbom Mgammomgdal badysmgdsl Bomdmawaqgbl dmEngqds, Gm3gmmos Be)-
335 dMmgdoo NMmngmnmdgddo ghomagsto ,dnmbgges®. bbgs, 3oMmadnma asggdoo ,bavzg-
ogbm®, 30dmbagomoa 539G mn BbaMobmgol o6 s@LdMAL.

3563980 3Lbgom Laggnbsblbm MEMasbaD (3098l BoMdmaaqbgb. md(3s, 0boba(z agdosb, M-
3mEgb0dga396M©0s60 bgmdg3Emmgdowsb gs3mdmnbamy, ogal dmbobomagbo. dsmn Bnbsbo g3¢-
MO©35mMEJdMmgd0mn YHm0gMomdgdaol dMwdngn ©nbsdogss, HmIgma(y dndsmymoas 5o dbm-
mme dmagdob3gb, scedgm Kobbamo Loaggabsbbm s bmnsmaMa NEmngMnmdgdal Rodmysmndg-
30b3gb, Bo(3 9Mm0sbo Lodsbim Lob@gdobmgal bamagdmolb 3m3Esbo 0dbgds. LEmMgo 3 abbom,
5353500 dgndmgds 00g3oL, MmA NdMsegmgl dgdmbggzada, dmMoggdal nba(zns@mn bsmg 36 30s
09, 530965, Labmasmgdal o858 3M0@03oba(3 3563930 08babmEgdg6°. 30 gdsb sBmMgdL Lo-
Lodamommdo sgal gobbamgal Mormmo s babamdmoaga 3Gm3gbol dodmabamgmds. babsdsmomm
LbM3ob EsmdsBTn RRO™ 53 3oMs brpgds sbgmn babob YHM0gMmmMdgdal L3080 3s. Mmamngmb sbg-
o0 gboo gEmngmommdgdol Mgammotgds 35065 396 3mmemdl godmbagseml habowsb, Gmdgmbacs
3615 35l 8dmEgds 36 358)0gds, 303370 YHM0gMomMdol dmbBgbmoggds 34g0s.

mgbomgmdom, s@Lgdnmaoa bs3obmbdpgdmm s 3Msgdo0zemo dpamdadgmds magobmagswm
160da ol gymoEzsmegdgmagdomo MomngMomdal dbstggdl dndstmmb dmMaggdsl. Laboedsom-
omb3og@o dmEnggds oGl ©o30b aowsbyz9@ 0L yzgmadg 9839d@&mc0 bogobmbdwgdmm badmsmyg-
35, Loy AboMmgms Fmmadamszgdobs s dgmabbdgdol dgwgase domgdymo dmMoggdol sg@o0 bog-
35 Momngfmomdalb Im3bgbmoggdgmo badysmgds. dobgoegse Mebrsmsbmdom ©8383300Mgdmn
36598 030bs, 330mgdgmos bawazme J3g9mo NMHmngmomdalb m@3bGogo 8mbgbemnggdal 8gdsbad-

30b ©abggbs s a30L s @gMbsGogmn 3abom gomebygzg@ ol dgbodmgdmmdgdol od@omco bHws.
2. @33 E]dnmgdama Yhnngmomdgda

d3.6. ll-1 bayy 369989, HmBa dbmggmom 360336gmmdals babgmadBogm agm. LEMM g 53 ML
0bygdL Rodmysmndgdsl gobgzomsemgdmmo boboom GmBal badmJsmsgm badsMmmol gMm-gmoa 36n3-
369mm30b0 bobamo — gomEgdnmgdomo badsMmsma. babsgdmbmm-gmmann YMHmngMmmdgdol gsb-
3000069308 (3bm36g8530 BoMmBmMAgs Lbgawabbzs Lobab goMoagdsbo, 8so Im@ab bgbbo.b GmBal Lo-
3oMmamn 335360 04m 3509350 3060b 30356, 3omEgdnmgds, 3691 ,mdmogszom® 083gHeGmE
0nbB0basbgl 0bLG @G gddn 3ob63sM@gdmmn nym, Mmame LadsmommgdMogo dm amgda, MmM3g-
™03 »-.-B396 3350dMmqdL Imz08md8gmm Mondy, B3gba LobgmBBogmb 306mbgdal Bobgozam™.”

bogdoMmggmmb badmdomagm 3mmgdbob (dg3amadda - L) dgbedy Bogbo gom@gdamgdom
Lodommaml gmdmds. ob msgolb mezdo 3moa(393L, gma dbMng, babgmdgzEmmadm LESbEIMEgdL
350030l dgbEmmgdal, dgby39@0L, Basbals sbsbmonEgdal s bbgs Lozombgdol Bmaswa bos-
Bomob boboo, benemm dgmg Bbog — 3mb 3@ g mmo bgmdg3Mmgdgdolb L3g(30x0350L ©s Moz30bLydY-
693980 — 396dm bsBoemals Loboo.?

0g9mobbdgds gfomn MMcmngMmomdol gmE g aofMesddbal 3Gmggba.

MPeOM dYbGe 3o 3563960L sgGoyEmds, MmIgmos 3omEgdmgdol dgbEmmgdobggbss dndsm-
oyemo.

boomygndzoemo 8., Hm3ab badmJomadm bLodstmamn, md., 2001, 102.

7 ogsg, 103.

¥ bbg-b316-476-5 8bemgda.

85



bsdstorenol gymbscro Ne2, 2014

bodmgomagm LadoMmmEgdMngn gomEademads — gb 3Gl gobbabdmgMema LadsGmsmaFmo-
gomds, MmImal dsmoms(s, 9Mon 3ofn — dmgamg gomEgdymos dgmeg oMol — 3Mg0GmMal
Lobomggdmmm a56LsbeMzMmn ImJdgegds dgobeymmb (aoab3gb dmbgds, 3gobmyymmb badydsm,
as@snbomb 3oma s 8.3) b msegn Jgogegmb dabo JgbEmemadabgsb. bmmm 3G 5008mAL Mgmgds
273L, dmbobmgml dmgemgl gomgdamgdolb dgbemmagds. gomEgdymagdomn badsGomoal dmbgl-
03930b bgggmmb Bom8maaqblb gomogdnmgdgdmab s 303306 9dmmo MmogHomdgda, Mmdgem-
®d aMM3930bmgabsg dmgamal, babadsMommmlb 3gdzgmdam, dgadmygds ©sg30LbMH™L dgbHmagds 56
B0sbab 65Dy gds.’

3909 gdomo LBadsMmmnlb dmaswo Baboemal gMmasb Lob@gdada, (som3g Mmegn 593L om-
3mdomn Mmoo g3omEgdnmgdal dgbemmgdsl, Mmdgmas 3ommgdamgdom NM@0gHNME5dL dm-
&0l 5633990 0530b9396M 989800 baboomgds.'? 306mbB3gdgmas o4 30mgdmor Rosmgams abgomn
3oboboosmgdmgdob (30m 39 a93mymas, HMamMo (300 BMEo®o 3omEgdnmgdal gsdmbso@gs'!, gomog-
dmmgdob 496939 aswsboomoal go8mmbmgal Bqbo,'? gmsma gomgdamgdolb dgbGmmgdob soaon-
™0,"? om0 gormEgdnmgdol sxsMz0L Mogommds,' Labsdstmmm bafggdob ogsmazal 3Gom-
©0$d0," BP0 3orRIdYBob goRbrs Burare ghmggmeb JaMbob 3gigeabsb.

RYES© 35 gdnmgdolb dgadmagds sdmy)3oadgmo babosmoa 3mbogl s gmab asbgbbg-
30baob BoM3mImdam 3omEgdnmgdsl 39330M0gdmEal o6 nymb doMomsmn gomegdymagdol dg-
800g96gm0 65Boemn, Hmam@ogss bobynmdolb bgmdg3Emmgdomsb god3mdonbsfmyg gomabool goem-
©9dmmgds."” gamomo 3omEgdnmgdgdol ©e8s@gdomon bobosmo as8mBEnbsgmdl njowsb, Hm3
gm0 BamImomaqgbl ymggmagzemo do@gMmosmm@o o) sGsds@gfnsmma Jmbgdmoaga bozgmolb mo-
93mgd0b gobbodm3Mmab bagmgzgmosm Lodmsmgdsb. '

RBo@o 33mEgdmadol dobssmblL BoM3maaqbl 3mgamal gomogdmmagds gowabzgl 36g-
©0@mAL bsgnm@mgdsdo gobbodmg@nmo mEgbmdol gumsoon 603690, HmBgemas dgodmagds Dab-
& 0gmb gobbabdmzmma 96 bamggda 3gmabbdgdamon ny36q6 dobo asbbadmagmal Egbdg." gmmo,
qL 060l Ladmgjomadm LadsMomgdMngn YEHMoghmmdal B3g30x03960 mdogdgon, Bmdgmag bgmb
1BymdL Logmbemol go(33mal. ymowo b0dbgdo b nymb dogdLodsmyMaw d6bzonbomosba. gom-
©q89magdob bLogbob LEMG g gb L3g(30BIPOMIs 35653063MgdL 03sL, HMI FuMEd©o FomEgdemg-
3900 godmymggamos (38em3g © Mganmomgds b3gosmao bm@m3gdom, MmImgdaz aodmoygbgds
dbmmme sbgomn Lobob gomEadnmgdgdal dodscm.?

Lobogomm LadsfmmgdMngn mgmEnal B0gMmmdol Mmdogd@ns bogma, sba do@gMosmama
Lodgomb Logobo, BmIgmbag od3b mdogd@no g3mbmadngnMa momgdaymads, Mo godmabadg-

omEs 3., 30emydbo 3., 3omadymadoon badstomama, md., 2006, 14.

1 bbg-0b 8g-3 bogbo, 85-2 msgo.

LL3-0b 383-g nbema, T-emo BsBoema.

2 bbg-ob 385-9 8mbema.

B bbg-ob 386-9 8bema.

4 bbg-ob 387-9 8mbema.

B bbg-ob 388-g dqbema.

1 Lbg-ob 389-9 8mbema

sb3emgnsbo B., 35qdmgdomo bsdsmama, md., 1999, 51.

demogndzoemn B., (396033909 8., GM3ogndy 0., b30b5dg a., (39(9(33999., ., obsdno., demogmndzoemn
2., bobgmdg3mgdm Ladsmamon, md., 2014, 252,

demogmndzoemn ., Jmbgdab LsgmEgdado goms(393al bgmdg3ammgdgdol badsMomadmogo d4bg-
ds, md.,2010, 24.

demogndzoemn B., (396033909 8., GM3ogndy 0., bzobodg a., (39(9(33999., ., gobsdns., demogmndzacemn
2., Lobgmdg 3 mgdm LadsMmamon, md., 2014, 251-252.

86

20



289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto
dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

b5 gobidn s 8 3Mogd@ngnm LoMggdmnsbmdada. batggdmmds bydogd@men 3o@gamMass, Bsbo
— 60300l mdogd@uto g3mbmaogyMo mofMgdnmgdalb godmbo@nmagds. obagmyM oyMoaye mo-
B9Ms@Ncadn 3536 (39mgdmn 3mbabMmgdal mobsbdawm, bLodsMommgdngn aogqgdoom, mdagd@o bog-
69809, Botom aoggdom bogsbo sMab yzgmeggmo, Moy 90053056980l ogM LadsMmmgdfngn dome-
DQRmgdolb sebEnmgdsl dgndmgds ©sgd3990gdsmb. Ladsmmmgdfngo YMomngMmmdal mdagd@nb
3qLBogemabab 3603369mmz60s Babin gobbmE(30gmgdal Jgbsdemm LgggHmb Jgdmbodmams.?'

RYEsE0 3omEgdnmgds, Gmamds Bgbo, gHmgbnm gom@oda godmabs@gds. s3sbmab, oy
39bmbom oMss s3Mdomemo, 8bafgqdl dgmdmnsm gomEademgds ©83anbmb MzbmyE gomm@s-
30(3.2 58 398mb3q3530, M3bmaGo gomEe BoMmImawaqbl gomal goma@sl, bonemm g@Mmgbmmo go-
8o — 350560l 3omEob.2 gMmm-gmo baddgdg Lo gobaom domods 3s635ME 3L, MM Fmmowon
39mEgdnmgds 533-0b EMEsMom goEsbosda MM gsdmaba@mb, s¢omagdgmoas 3 gomEgdeemg-
30l dgbobgd 3bomggdlb megnsbmoa bgds @ogndbomgdamoa 3dmbogo bymadgzMymgdsdn, sb69) Mmoo
39mEqdnmgds asbbabdmaMmmo Mbos nymb mbmyMo oG 0o.?

3600 3mma©, @0 360d369mmmds 9bnggds gymsewn 3ommgdamgdal dgbMmgdsbmeb do-
dommgdadn abgor Ly gombl, HmamMozss Famawo 3omgdamgdal Bom3mdmdal 3m3g6@nwsb 3nbo
9L gdal 8m8968)9800g ol 3Ll (Abyowggmnbsnsbmdab) dg33ems.® o 3bstrigqgdo nor-
35m0bb0bgd96 gymal 3Mbob dgbadmm (33momgdgdl, dsom dgmdmoasm bbgemsabbgs @smddom maga
©30dg0mb Momymagomn dgogagdobagsb.

REoEo 33mEgdmgdol dgbAmgdol saomo asbobsbdmgmgds dgbemmgdol saomal bs-
96mm Bgbob dobgogom, BogMsd o bogggms, 85306 ngo 1bos dgbEnmogl 3Mgo@mmal sgom-
bodymgemnl Jobgogom. IgbErmmadal sanemol bogggmmdada ngmmabbdgds nbgmo dgdmbggss, Bm-
(3% 39LEYM9dal sanmo sM(3 Jobmbom s 3G (3 bgmdgzEmgdomss gobbadmgMmmo s M3 go-
90m 939300006 353m806sMgML.% JgbEmmgdal sanm®sb ©s 3533069300, 0oy ™M@ qMs-
&M33d0, sx0dbomgdnmos d3mbabEmgds, Mm3 sbgmn gommgdamgdal JgbGmmgds dgbadmgdgmas
369008 MMl 5bg5603%g Bl Rofa3bz0m.2 @dnsmmeo Lodsbgm bs 3MgEnGm MYHMNgMNMBabL,
3690080b 3oobeol 3ommgdnmgdal ,ogombsdymagma® oMol dmgsmal sbgsada, HmImos-
Bo(3 39630 SbmM(309mgdL 056b730L ,Re8mM ML gomEadmadob abogemaw. 53gbsw, 3obmbdwg-
b0 3mzamal sbnggdlb odsdgdom dgbadmgdmmdsl, Hm3 gumamn 3omEgdnmads 3Mgodmmab
Lds63M 5635M0ddg Batin(3bg00 FgobEmmmb.?

Bo@bs 3M9E0GM NYOHM0gMcmdgddn 3Mgo@ MM sGab 3Mgoo@nb (bybbob) 4883980 nno-
oo 3oMo, beoemm dbgbbgdgmo - 3G90080b (Lybbob) d0dmgdo Boba MG 56 oMaoymo oo,
3boglb, HmBemol Imgomgmdas 3Mgndob ao(3989s bl ,360g0@0b a0d(393L" MBmogdL.?* 3G 900-

21

Bogns 8., badmgomadm LodsGmmgdfngn NAHMNgAmMdal Mmdagd@on, »LadsMommal gnEbama®, md.,

Ne1-2012, 35-36.

2 bbg-ob 383-g dqbemo.

B bogdygdos o., bLodmdomadm baBsmmmadMozo bmmMBgdolb asbdaMm@gdgdo mbgbogbo LobsdsGoemml
3Mog@n3odo (2000-2013), 3., 2014, 134. ob. bagd8q Nesbb-870-1138-05, 09.03.2006.

' odsg, 133. ab. bagddq Ne33-667-03, 30.07.2003.

B demogmodzoemo B., 3oemoadamgdal dgbEmmads, »d., 2006, 110.

% 0gsg, 103.

7 bbg-ob 386-g dnbea.

B demogmodzomn B., Jmbgdob bsgmo@gdado asma3gdolb bgmdgz@mmgdaems badsMmmgdfogn dmba-

ds, md., 2010, 318.

LL3-0b 370-g 3gbea, 3g-2 bobaa s 867-g 3mbema. sbggzy, 3O EEe® ab. Modndznemn 0., 3mdb3sthg-

dgmms @mgdgdob @o330L 3gMdmbedstmmgdfngn 3540b0bdgda Lodmab3stgdmm 3G gn@0b

bgmdg36madada, ,LodsGmnmob gu@bsoma®, Ne2, 2011, 176.

29

87



bsdstorenol gymbscro Ne2, 2014

&m0 mmbmgbolb Igmmdgmos.®? 36908 mMo dgodmgds ogmb 03mmg3o60,*! o) dmmbmabs mds-
30 60300005 RBHNB39mymMBamo. 3GHg0G™M0, sbgzg, dgadmgds 0ymb 8mancs36q,3 01 Imobmabo
dmdMagn bogmomss 1bENMbggmymeynmo.

3690080b 3533980 dgadmgds nymb dbmmme bsdsMmggmmlb 306mbdwgdmmdaoc smggbomn
5 bagdommggmmb gMmgbamo 35630 3096 mo3g6Damgdamao budogddo - 3m3gMEonmo dsb39da,
80360mbognbsbbm mMasbabs(3ngdn s Ly3MgENB™ 393306530.3 3mMIgM(znmmo 3563980 08qbow
ddmoagtn obb@n@y@gdos bgdabdngMa d3gybols g3mbmadngabomgals, Mmd doma Logdasbmdal mogo-
Lygmgdsed dgbadmms x3dndgbn dgmgan Imm@sbmb 56 bmmme 39460l §3mbmdo3ol, sGedgw bg-
30b3ogeo 8mgomsdob Babsbbn®m Bramdsmgmdsb.® 3Mmgmo@m@alb M8meszmabo 8mgzsmagmds Lybbal
a5(39900.

Lodobgm bodotmmol gfm-gMomo domogstn bydagd@o JmAgMommo dobgns. msbsdgotm-
39 8939000, 85630 oM0ab L3gz0oME0 Laggnbsbbm-bszMmgmodm sbgbgdymads, HmMAmalb Jmozsm
B96g (3050 Bo68maa bl eHmgdom msgabagsmo babbEgdal o 3Mdnms30s @S 3MgEG b Loboom ds-
00 35(3935.%

Lo@ygs »d5630“ doMggmo Xl bogyznbgdo g96sdn gohbos. 3Dl dmyEsbdy 3@ oms do-
20096056 dbbomdn dmbg@gdal aosd(33mmgmgdn NBoMGngzaL Logabsbbm m3gMma30gdL sbm(sng-
9d06496. doo 856306980b Lobgmbmgds Bnnmgl. 38am3ddo Guma©o M3gMa(30980 NEBGO™ bdnE
5 3Mogamdbmng Lobgl mgdymmds. o@omagmoa gogmgdo 39356d99d0L Dgaszmgbobagsb magal
©306930L 30Bb0m §36000696 Lo 3MgEnGm sbm305(3090L S Meg056m 6936193L Lgbbgdl dgmegomnsb
306mMdgddn 5dmg300696. Lognbsblbm Logdnsbmds LEMogsm go3M(3gmes. 3o0blbs L3gzoomyGo ©s-
BgLgdmmadgdo = 8563980. babadmbemm gmsewn NBMngHNHMal gobgnmsgdal 33ommdsdy sbgomn
369909 gdgd0L Loggnbsbbm bogdnsbmds Mebmomeb ©sg]393gdsMs Labgmadbogm 3mMbEGMmEL
o badommmgdog Mganmomgodsl.

3M3geonmo 3563930 Logdnsbmdal dofgammafgdgm dofMamo bmMdsGonm og8b ,3m-
39300 3563980L bagd80sbmdal Bgbabgd® badsmmggmmlb 3obmbo BomBmaagbl. 3m3g&z0mma
35630 30603618 gds, MHmami(z bodofmazgmmb gHmabymoa d5630L Bngc mn396DaMgdnma onMowo-
@0 3060, HmIgmoz 009db ©g3mDbaEgdb s domo godmygbgdom magabo Labgmoo sbmE(309mgdL
bogdomggmmb 306mb3gdmmdom gobbobdmzmmm badsbim bogdosbmdsb.®, 3mIgHsomma 56390
1b039MbamMo bobosmab badsbim sbgbgdmmadgdos.’” oboba gdbabmbgdnsh 8mbobrgmdabs o
396 dm LodsMomal bydngd@oms MaMmagmmgbmdab. 3m3gFzomo 3563980Lm3z0L Bgdsotommmoas bsd-
8056md0b Abmemme 396mb3n 5L gdmemo Bsdmbomgamn,® 8sor dmmab, bgbbgdal asg8s Lod8mBb3s-
90em, baodmmggm, Mo dEMNbggmymaomo s bbgs 3Mg0@gdob Rsmgmom.*

Ld63M IMBLabyFgdam Imbomggdmg Babog Mo 306n ,dm8b3sMgdmo” 0bmmgds. ,dm3bds-
gdgma” g56035M@qds, Hmamm s oGswn bagoGmagdaobsmgaol bogmbemal (badydoml, dmaLabymg-

0 bbg-ob 199-9 dgbeoa.

3 bbg-ob 286-9 3qbmo, 89-3 bsBocma.

2 bbg-ob 254-9 dqbmo.

B 8080bmbos B., Lodsbgm LadsGmsmo, md., 2012, 173.

¥ odsg, 81.

¥ dgbgacros 4., baggobsbbm LadsMmsman, md., 2004, 360.

® 0 ,3m39Mommo 3563980b bod80sbmdals dgbabgd® 306mbab, 1-mo dgbemo, 9" 306480; sbgsg, 36-
(3o 0b. godnlbmbos 2., bodsbzm badstmsman, md., 2012, 78.

T dgbgaos 4., baggobsbbm LadsMmsman, md., 2004, 362.

# o ,3m39Mommo 85635800 bogddnsbmdal dgbabgd® 306mbab, 89-20 mbmo.

¥ ,3m89M0mmo 356 3980b bogdB0s6mdal Bqbobgd® 306mbals, 89-20 8xbemo, 1-mma Bsbamo, ,“ 39648 0.

88



289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto
dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

dab) 308m8yqbgdgemo, d98dq60, 33833900 56 sbgmo asbDMsbzol 3mbg dmjomadq.? Bgbodsdobar,
»,dm3bdomgdgmo” s ,dmdomadg® a003039d0m0s @S, 8ggseb 3odmdwanbamy, ,dm3b3sMgdgma® sbm-
(30600985 BaboINEM 30M00.

Lydogd@nb ImBboMmgdemam 330em0%0 353008 M0 6adsbo sGLgdmMAL: ) b gYMo 3060 s d)
d0bo 3mgddggdol 30Dsobo; 3oMggmn gG™3bndzbgmmzgsba, bmmm 3gmeg gomom sb3stgbals 3gmby
36008 gM0980s. gMm-gema domasbos ,30Bbgbo*, Lasz sbgzg »3MgE0GMEL” &qM80baz dmnsd-
61969, bogdzmnsbse 3o ob M dofMomam sb3gd@&L 3ma(393L: o) 3oDbgbo dgadmgds nymb Mmam (s
30D 3nc0 3060, sbg39 0o 3060, s ) ngo Nbs ImJdggdoglb mzommabsddgdal, bmas-
@ L5J3056mB0b 86 3MmPgbommo 30Dbgdom. ! megobmegawm ,d0bbgLab* (36935, 0d6gds gb mgom-
505743935 3OmMBqLomo oy bogedMm gmMmdaom, bygdnsb, dgogadg MMNgbEoMgdym 3mMb3gx(3090
ao6oboemgds, H™Imab M8msegmgbn 3absbos dmaqdal Bomgds. dss ,obodm eoizmn” (,dmggdals
300gd0l 30Bs60%) bmgswsm g90s36943980 3M0GgHonda o6 b, Moash ngo dgbsdadol dbsmgl
85603m0mgdob badmomgdsl 5b0gdgdlb.” dm3bdatgdmal nb@gmMmgbgdal o330L J3gy6ab mbgbsgLo
39b6mbo 0gamnbbobgdl, Mo(3 035dg 305603693L, MM 53 L 3ocmbob MIommgl by 3obmb3gdemm om-
b9y Mgammomgds bobgmdBogmb 068 gcgbas.®

dgbodemadgmos 3mdbdsmgdmol dbamglh gModg g0 3oMn agmb, Mo bmmops®mmo gom-
©g0mgdss. mbs3gMmzg §3Mmbm3ng e NEHM0gMcmdgddn 0sbomsb d306gds abgomn gomeg-
3 gdgd0b MomEgbmds, GmM3mgddnz Abmmm@ mGo Lndogd@o 8mbobormgmdl. omms bodmagmyg
39mEgdnmgdsdn 0dgzoommdsls o6 BaM3maagbl, od(3s, NBRO™ sMoNmgdlb gomogdmmgdal bo-
oMo gdMng dmbgdab, aobbsznmmgdoom 859nb, Bm(3s babgdgs mGIbGH0z0 gommgdmmagdgda.* bl 3-
0l 464-9 3ol 0565635, Lmmo@stnmoa gomEgdmgds Bomdmadmds bgmdgzanmgdom, Jobm-
600 56 3omEadnmgdab Logbal gobnymummdom.®

3. bgbbabs s LHd563m 3MgEnGab bgmdg 3G yYemgds

3.1.39bs35eman

dzgmo Gmdal LodoEmmoEsb dmymmgdaymo, bgmdggtmmgdol gmabogngszos bLbgswabbgs
Lobom bm(s0gmmads. gm-gMmos babbal bymdgz@mmgds. Gmdob Lodsmmal dobgogoom bgbbol
bogebo ngm g 86 g39MM3zbmmn 6adbom asbbobmzgMmumo Bogmn, Mm3gma(s sbgmagg bogmab be-
boo 9bms sdMHbgdmmaym M3GMm396@mE 56 3m (396G 0m. N3Mm(356@m Labbo Mebosmsb godms
5 (0533300M©s Fbmmmu 3Mm(396@05b0. 335Lmsb, Lgbbal bgmdgzHmmgdol Logydzgmdg gows-
(39990 bogmo dbgbbgdmoal Lo nmmgds brgdbmms, md(39, dobo @s3oMagzs 96 omy3dgs nbzgzws
3M9008mcMab 606599 3obmbobag gdmmdab.

40

dgo0. Bsoemndzoemn 3., Lodmab3sMgdmm 39MdmbadsMmmmadMagn PHmngMmmdgdob Mgammogdol
LobEgdnFo Mag0bgdMgdsbo JoFmym 356mb3gdemmdsda, ,LodsGmmab gu@boman®, md., Nel-2,
2010, 66.

1 0dsg, 60.

2 0dsg, 61. 9980am30 domomgdoo: EC Consumer Law Compendium, Comparative Analysis, Edited by
Schulte-Nélke H. in co-operation with Twigg-Flesner Ch., Ebers M., Universitét Bielefeld, 2007, 734, <http://
www.eu consumerlaw. org/study en.cfm>.

Lagdomggmmb 3mbbE oG 0s, 30-g 3gbema, 3g-2 Bobogma.

GIPG3599 8., derogFodzomn b., Gmsgody o., bgsbsdy &., 3960(33999., 2., %0b5ns., (39633599 8-,
Labgmdg 3B mmgdm badsFmmamn, md., 2014, 45.

sm05d0dy 8., 3ommEgdmmadoma badsGmsmo (babgmdg3Gmmgdm badsmmamo), md., 2013, 157.

% bo@omgndzomn 8., HmBob badmdomadm badsmmaemo, md., 2001, 110-111.

43
44

45

89



bsdstorenol gymbscro Ne2, 2014

bgemdgg@mgds — oEgdmgdal BoMmdmdmdal yggmady aogdEgmadymo bogdggmos,
3o, 930639mgb ymgeabs, badmomsdm pBmogHmnmdal 3mbsbomgms bgdal magobyygsema

303m3m0bgdob dggans s bagms 53&mbmagmmdals 3M0b(3030L go8mbaGymadss, Hmdmal do-
moms(3 8b5Mgqd0 3oLEYMMED gom©gdnmgdal, JgobEmmmb o6 56 JgobEmmmb gbs o) ol 3mddg-
©gds. 3obo oo dpamdatgmdl 08530, HmM3 ymggmo 3o megzobmgsmos, 3obmabss Mbos 0dsbmsb
dg3009L g9(33m0m YHN0gMNmMdgddn @s gobLadmzMmbL YMmngMmmdal dobssmboa. 535Lmsb, Abatmg-
® 6530b 938™MbMBos 36 smeg0bNRmgdL Fmbobamggdl gomegdymmgdgdabash, asnmgzgsmabbabmb
9008569m0b sbaze30 068gMgLgda. 4’

LLg Labgbbm YEDOgBPHMESL MG Megdn gobaboemagl. by mago gdmgbgds bglbbl, bmemm
™M(3005379M07 05330 Ma3oMa305 bdsbzm 3Mgn@ Dy s 9bsdsMDY. dofMggm dgdmbgzgzadn bayyds-
0o bm@3gdDg, Mm3mgdaz 3odmaygbgds yzgms Labal Labgbbm MOmogHomdal dadsto, dgmeg
dgdmbggzado 3o L3gE0G03nE bm@m3gddgs badata, GMImgdars babgbbm BBMogHNMgdL 0 303-
docgds LagMgEoGm ©obgbgdaymagdabs ©s 3mngb@L dmEabl. Lgbbol dsMgammomgdgmo dmgs-
©0 6m8530b g53mygbgds gbodmagdgmos Ladsbim 3MHgond b eMmbs3.4 babbal bgmdg3Hmmgds
30035m0obbbgdmmos LL3-0b 623-628-9 Jqbegddn, ond(3s, gb 3gbmagda o6 gsdmamAgzs dMsogsom-
Mo3bmzobo s g@smYMa LadsMmmmgdfngn Mgammomgdoom s dgdmagamamgds dbmmmam bgl-
bobomgol Ggmgzeb@co (396@FMornEo bszombgdal dmbgbHnggdom. bgbbol JoFmgammamgdgmo
bm@3gdob 458mygbgds, 08sgmMmmumom, Lodabzm 3o ol EOMLS(3 s6nb dgbsdmgdgmoa.* bLybbal
bgmdg3enmgdoom gs3Lbgbbgdgmo bsgnmmgdsdo gowsbzgdl 3bgbbgdgmb gumb o6 Lbgs agommg-
By Bogorls, beagmem 3bgbbgdgmo 30LENEMIL osdANYbmML 0dagg Labal, bafabbabe s Homogbmdal
60300.% babgbbm BN BPMBS FHMEZMEIdYmgdocmn MM HOMdss s ol 808sMo gommg-
demgdolb bmgswo bmmIgdal goMms FMmawo 3omEgdamgdol dmasw-b3dgox0znco bmEmdgdocs
SIRICHIUGRIES

,LBogmMmms ganyds” g36m3o33060b bgzMn d3996980L Boznmbamyma 306mb3mgdmmdal
dgbBogmol boggdggmdg Redmogamnds bgbbol bgmdg3Gumgdal Dmaswo (56589, Bmasmaw, Lgbbal
bgmdg3enmgds scal dgmsbbdgds, Mmdmal msbsbdsw, 3G gondmmo gowsb3gdl dmgamgl batgagd-
mmdobomgol dgomsbbdgdaem bagsbl, 03 ommdom, M3 Imgamgd omdm 3osdn Nbws ©O3MY)-
Bmb ob. Lgbbob bymdgzBmemgdol mdogd@n dgodmgds ngmb bogmn gob3mmazbomo @Mmgdoomn Lam-
390mmdabmzgol 96 gumsn msbbs, Gm3gmoacs dgadmgds 580653l 30bbmMdMng b sed0bbmdmng
bobosmb, ao3989mo ngmb goG339mmn 068 gM gLl bogmdzgmdg 96 8ol gotigdg.”!

Lobgbbm m3gMs3093L LogMmgondm ©BgLgdnmgds sbmE(309mgdL, Gm3mabomgabsy bLybbob
353935 8 3gds babgbgdm Imgemgmdal bomdmowabgl. Lybbol sMgammomgdgmo bm@Igdals
a58my9bgds Ldsb3m 3MgoG b PMMLS s Jgbadmgdgmn.®? Ledsbim 3Mgndn IMagoma Lababss,

47

oms 4., 30emgdbo 3., 3omadymmadooma badstmama, md., 2006, 16-17.

B dobggros 6., mbmzadobs s bgbbob Ladstromgdmago dmbgds, »d., 1999, 25.

¥ dabggros 4., jobodyg 8., Bozzedzoemn d., Bogmdzoemo o., by mosbo x., devogmodzocro B., 30b30d9
8., 30830b0dy §., bobody ., bybogodgocemo ., dgbggemns M., badoBmggmmmb bodmdomasdm 3megd-
Lol 3m3gb@otn, 3g-4 Boabo, 1-mma Gm3n, 2001, 227.

0 bbg-ob 623-9 dqbeo.

L dmorsdy 0., 03mmg 39, Hmamz bodobim 3G g0 ob dANBgmymeal badgsmgds, md. 2012, 130.

3930330 Jomamgdoo: bgbbol bgmdg3@mgdol bobggdbs o bLodsmmgdfng dbgdodg ob. Don-

nelly, M., The Law of Banks and Credit Institutions, Dublin, Round Hall Sweet & Maxwell, 2000, 369-379.

ab. dgbggemos 6., yobodyg 8., nggedzocmo d., Bodmdzoemo on., byz@mosbo x., demogmodzoemo B., (30b-

godg 8., 80830b0dy B., bnbody 0., bybogodgoemo ., dgbggemos ., bLagoBmggmmmlb Ladmdomoagm

3megdbob 3m396@sta, 3g-4 Boabo, 1-mmn Gmadn, md., 2001, 227.

90

52



289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto
dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

gmggmo domasba 3mdgMsommo 3G g0080basb gobbbgeggdom, Gmdgmory babogmbemm gm@Gdamss
259mbs@mo, Mmoo 35mEgdMmgdgol aymabbdmdl. sdwgbswe, dnb dndsto godmoaygbgds Lgbbol
bgmdg36mmgdabomgal @sdsbobosmgdgma doMamsmn qdmmgdgdn.>

3690080 msmobnmo bbbl 60dbsglb s bmM(30gm@gds Fumawo 56 Labojmberm gm@dao.
030 353mabs@gds 3obbodmgnmo 3Gm(396@0L LogobnFowm ©s gobbodmgMmnmo MHmom magabyy-
gomo gmoeo babbmgdolb ob Logmbmoal gomow g9(398530. ©3MgENGYdS bmM(309mEgds Laygm-
39mmemeE domgdamo doMomso 3M0b(3039d0lb bLogdggmby. gbgbos: 3o0sbmds s edEMYBgda-
0mdos, 0Do63g6mbormmds, 80bbmdMomds, 8s@gMasean@o @ dMmbsgmymezs, ©s3M g0 9d0b ogq-
(96300 Mgg0dob g08mygbgds, sbsbmon@mgds s bbgs. sMbgdmdl 3Mgoo@ob Lbgswabbgs babyg,
3om dmMab: 3m3gFzommo, bodmabdsmgdemm, bszMgo@m, bLadsbzm, 0dmmgzMa, babmemm-bsdg-
@@bgm, bogJLdmEmE M, bogMHmedmEabm 3 g0 0 s bLbgs.* 8o zmHm3Mg0d 0 50l do3Mmbagabsbbm
Ma560Ds(300L ogH LygMgEoGm bymdgiMnmgdom gomgamabbobgdymon 3onsbmdal, sdMby-
3omdab, 3oLEsBMB0L s J0DEMEMEMAL 3oEmMmdgdal dqbadadobaw Abgbbgdgmbg o6 dbgbbgdgmos
®Ra0xD9 3939990 B Mobbs.% gobsbbgeggdgb g®dgmgensb s 8mzmgzemnsb 3Hgmn@qdb.
3mg3mg3o00063s 3Mgo0@ds dMsgomrgMmao dMmmmbasizool bagndggmby dgndmgds doommb
a®dgmaemnsbo 3Mmgnd b bobosmn.*

5bobndbogns, MHmI Lodsbim 3MgEo@G ol bymdgiMnmgds domasb goglb Labbol bgmdgsea-
mgdsb. gucm dg@n(s, bLg-0b 867-5 3bemdn doMEsdnMss Jomomgdaymo, MmI 3Mgoodob as3(3930
3bgLbbgdgmb Lgbbolb Lobom sdmasb Ladsbzm 3MgEEL. 93 bswm, LszMgLodm MMMagHMdal bs-
3560 9M0L Gabsblbm@n dmBLobmEadol aobgzs, b9 Mmobbol do(398s. LodmBbAsFgdmm Mg b
bgmdg36mmgdal dgdmbggzedo, boggabsbbm dmAbabymgds gedmabs@gds 3Mgoo@mmal dogH dma-
b3ocgdmabocmzal Lo gMgoadm bgmdgz@madom gomgsmabbnbgdymo megbmdom Gumowo msb-
bob 405393530, Lbgs Lo yggdoom M3 3o dzo0 — FGumawo babbHgdal EHmMgdom bamggdemmdal dg-
bodmgdemmdadn.t’

»BgbbLS® s 4, 3MgEaEL* ImE0l 333500 3obLb3o390s 56 5ELGEMAL L3y 0o Ladsbzm 3o-
bmb3gdemmdadan. §9M3nbgdo ngnzgmdmngam as8mayqbgds ,3mBgMz0mmo d563980L Logdnsbmdals
3qbobgd” 306mB30(3. 3MBgM30emn 3563930L bogdB0sbmdab Logsbas Lybbgdal as(398s.% 53539 3obm-
600 96856 9dmmos 01 Mab ammobbdmdl 3Mg©nd0.>? sbsmmanya BoamB8ss ,80360mboxgbsbbm
Ma560D5(30980b dgbabgd® 306mbadn, HmBgmas mEngg G gcdnbl nygbgdlb — bgbbo s 3MgLo@o. M3
dggbgde LagMgro@m 3ogdomgdl, o aodmygbgdmmos dbmemme §gMdaba ,Lgbbo®. 396dme, Lbbo
= 3653356 3M LogdmboGm obgbgdmmgdol — bs3Mgwodm 3933060l dogH megabo byzMabomgal
©3369690500md0b, BoLNsbMdaLS s 3oNsbmdnl baByabgd by Fumawo bablbEgdal as393sbmab ©s-
393906989m0 693080960 3omEdemgdes.t

936m30b badmgomsgm 3mogdbol dg3Lbagmagmoa 3mBnboal dogM Rs@oMgdmmoa 33mag3980L dg-
©gas® 300Rbg3s, Mm3 bgbbal BsMgammamgdgmn Bgbgdo o6 36 (39m@gds nbgom bgmdg 3Emmgdgddy,

53 dgbggemos 7., Lo 3O g0GM s LasbgsMmdLBMEmgdm LadsMmmmgdMmngn MMMNgMHOMB6n, ™d., 2002. 41.

o dgbgaos 4., baggobsbbm LadsMmsman, md., 2004, 365.

3 ,80360mbog0bsblbm mMasbnbszogdal dgbobgd® 306mbals, 39-5 3mbema, 1-ma 6sBaema.

6 dabggros 4., baggobsbbm LadsMmsmon, md., 2004, 366.

3 medndgoemo o., 3m3b3oMgdgmms P gdgdol o330l 3gMdmbadasmommagdmoga 89sbnb3gda bo-
3m3dbdaMgdmm 3Mgn@ob bgmdg3@mmgdsdo, ,Lodommmab gu@mbaomo®, mad., Ne2, 2011, 179.

B ,3m39Mommo 85635800 bagddnsbmdal gbabgd® 306mbab, 89-20 8xbma, 1-gno Bsbago, ,6% 306480

¥, 3m89M0mmo 356 3930L Lo gdnsbmdob gbobgd® 306mbal, 39-20 dqbmo, 1-ma Bsboma, ,o* 396480.

»OE0L8d56 3mM Log3mMbaG M sBgLgdnmgdgdal — bs 3P gaGm 3o3d065d0l dgbobgd® 3obmbals, 1-ma

dqbmo, ,9“ 396480.

60

91



bsdstorenol gymbscro Ne2, 2014

BMamE0(390 3090080, Bogd@mMabao, maboban s ,3563500988%, 306500056 53 E0dal bgmdgzGemg-
393b L3y N0 Foboobo (bodsmmgdMogn dmbgds) assBb0s0.*'

bogdoMmggmmb 306mb3gdmmdal sbamaba (sboymal, Gm3 306mbB3gdemmdal dogH ©ao-
3960emo 33390060 Drgatn (3696980 — , 3090080 s ,LaLbbe® — Mol o6 sMLYEMBL. Myd(39, o
603bmmoal 3sMomgmy@ae 5MbgdmAL 8mbadmgds, Mm3 oM 3 bgbbalb s oMg Ladsbzm Mgl
doMgamomgdgmo bmmMdgdo o6 dga(393L domomgdom bm@m3gdl dgmcg bgmdg3mmgdol bm@mdsms
sbammmannm go3mygbgdob dgbobgd, Mo @mob Bgbengda 5ygbgdl Lo zombl 3 mEa bgmdgz@mmgdals
353053600 Mmomdsbyg.t?

3.2. bgbbab bymdg36Hmagds

Lybbal b3y 3B Mmgds BYmown gomEgdnmgdol ghm-gHma babgs, Maasb babbob bgmdg 3-
A gdob bogsbl bomdmowagbl ggmmo. bb3-ob 623-628-g dnbmgdom gomzgamabbabgdmmas bybbal
bgmdg36mmgdal 8mdbgbfnggdgmoa bm@m3gda. Labbob bgmdg3Emmgdol Mabsbds, bamadg36v-
mgdob gfmo dbatg — a53bgbbgdgmoa bognmmgdsdo gowalb3gdlb bgmdgmnmgdal dgmeg dbamgl
- 3bgbbgdgmb G Msbbgdl 56 3go6mMzbmma 60dbom gsbbabmzMm bagmgdl, bmem dbgbbg-
dgmo 3obENEmOL 3omEgdmmgdol, o5dMMbmb 0dogg MomEgbmdol gyymsowo msbbgda 56 0dagg bs-
bob, bamobbob @s Mommabmdals bogmgda.

96m-g60 baddgbg Lo gobszom 3oms@ed gobdam@ s, MHmAd bgbbal bymdg 3G mmgdal ogdabsb
dbomggda sy30mgdmem 1bes dgmabbdwbgb bgmdgzMymmagdol Logsbdyg, 306s0@sb ngo Bomdmsc-
a96L bgmdq369mgdol s6bgdom 30MmdsL s 83 30Mmdsdg dgmobbdgdmmdal dgdmbzggeda Lgb-
bol bgemdg3Emgds ogdnmsm 56 003mgds. dbsmgms dgmabbdgdals s6bgdmdabal 3ommdgddy
dg010bb3dgds bgmdg3Mymadolb 39350969 babomaw 03939 8 Abagms NRmgds-dmgzamgmdgdol
®OM3650 qbHMmgds LBEmEM g 53 30MmMdgdal o(335Dg 09695 edm30qdM.43

3300 badsMomgdcngn dybgdaoo Lgbbalb bgmdg3Emmgds MgsmyMo s (39dbFngn byem-
dg36mgdss. Mgomamo geabbdmdl, Hmd bgbbal bymdgimamgds dsmsdn gl Bogmgdals o6
gamob gose3930b 3m3gb@nwab. bgmdgMumgds o dmmsm 0m3mads Mmool gomsggdol dm-
396056 s 98 3md3ggdal asbbm@(30gmgdsdy dbmmme dg30Mgds bgmdgMmmgdal @owgdol
o6 60dbagl.t

960-960 bogdgbg Losdgmozom Labodsmmmb 3oms@ed nbgmddmazebgms Ms bl -0l 316-g
3mbmob 3G9m0 bsBoemom, 317-3qbmal 3oGggma bsBoemam, 327-9 dabmoom, 623-g dgbmom, 328-9
3nbmoo MgomyMaw 300hbns, HmM3 bymdg3Emmgds o dMNMIE nMgmgds 6o dgosbbdgdal dorm-
6930L 3m39b@ 0k, sMedgrm bogmal MgemmEmom aows(39800sb. dgbadsdabsw, babbol byemdg364-
m9ds @oEYdmsm n;mgmads, MHm(3s 353Lgbbgdgmo bs 3Mogdsda gowsl393L 3bgbbgdgmlb bgmdgs-
negdal bogobl. basdgmagom doms@nl 8mbadFmgdom, dgdnmn dgosbbdgds 396 8nnhbggs bgbbal

bgmdg3emmgdal o@gdem, 35306 MmEabaz 980bmzgal syy30mgdgmos MgsmyMa J890gds. baws-
3mmdob d98mbgg30dn, bgbbal bgdama bgmdgGmmgdal o©gdol MM, Absmgd Mbos 588 30(3mb

61

dmoody 0., 03739, Bmamtg badobzm 3B g0 0l qdGNb3gmymezal badysmgds, md., 2012, 133.
82 3080bmbos B., bLodsb3m LadsGmsmo, md., 2012, 172.

8 bodygdos o., bLodmdsmaodm baBsmmmadmozo bmmMBgdolb asbdaMm@gdgdo mbgbogbo LobsdsGoemml
3Mog@n3odo (2000-2013), 3., 2014, 1197. ab. bLogdg Nes1,-858-807-2010, 16.05.2011.

dnbggemos 6., 3obsdy 4., Bozzodznemn d., Bodmdgoemo on., bgzmnsbo x., demogmodzocmo B., (3003509
8., 3693060dy §., bobody 0., byboGodgoemo ., dgbggemns M., badoBmggemmb bodmdomasdm 3megd-
Lol 3m3gb@otn, 3g-4 Boabon, 1-mma Gm3n, md., 2001, 227.

92

64



289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto
dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

o6 Lgbbdy dgmebbdgdals sMbgdmds, sedgr Lybbalb Loboo MBboL MgsmuMaw goms(3gds. babs-
domonmmd dogmoms, Mm3 dbsmggdo BgMommdomn bgmdgmnmgdol ogdom J360sb domn ab@g-
9Lgdob o330L YEBEM 8@ goMsbENsL, BgMommdomn bgmadg3@madol sMbgdmdol 3ocmmdgdda,
38 30(39%0L baboom bomdmea gbam 1bos ngbgl Lybbob bymdgzMymgds, AmIgmdog sLabymo adbg-
35 bgbbol Mgommm@em aoms(3930b gad@n. basdgmaszom 3oms@ed go63s&m B, MmAd bgmdgMmmgdal
omdds: ,30bgbbg 00bbs" — sELEYMMgdEs 98 EHMOLmZgL Mbbab Lybbow asma(3980b gog@ L.

Ggorg@o bymdgy@amyds, s3s3rMBmgmar, (3oedbGogo bymdgaGumgdes.® bymdgshmy-
domd 3mabogngazas sbgon boboo ©sdm 3ogdymos sMs n8sDy, g M3gbo 3ofal bgdss godmba-
G0, s60dgE 035Dy 0] HMamM@ss gosbsbamgdamo MPmgdgdo s Imgamgmdgda byemadg36v-
mgd0b 3636l dmMab. mEIbMng-Fogommgdymagdgmoas bgmdgnmgds, Mmdgmadnz Mmomnmgem
3bomgl aooRbos MBmgdgda(z s Imzgemgmdgdas. (30edbMogo — Mm(3s Mo AbaMgl goshbos Mag3emg-
3900, boagnm dgmerg dbamglh dbmmme dmgamgmdgda. bgbbol g0dbgbbgdgmn Ne3mgdsdmbomos dm-
nobmgmb bgbbow go(393Mmo bogmals sdANBgds, beaemm 3bgbbgdgmo 3o gomm@ademas ©ssd&HNbmb
1356 bgbba Jomgdeema Bogoon.®”

bgbbob bgmdg3Emmads dgodmagds s0EML Mmam® s DgdaMaw, sbgszg BgMommdnc.® astoa g-
30l 835 09y 03 BMEM3ob g53mygbgdals bogomba 396mbom 1bos nymlb gsbbsdmgmnmoa, bmmm oy go-
bmbo 3ol o6 g356bodgMagL, 35306 BbaMggdds Mbws s0MRamb 3mb Mg Mo Bmm8s.t” Lybbal byem-
dg3609mgdol bgdoMmae ogds babymggmo sMs 3ol dg3amadda dbstgoms dmGob sgal dgdmbgg-
3590 bgbbob bgmdg3Gmmgdob oEgdab gogd@0bs s Jobo 30MmMdgd0b o©ag60L LoMormmab 3o8m.”
39bmbom oagbamos, Hm3 bgdamn bgmdgzMmgdol Mmb BaMoagbomoa 1bos 0dbgl bbgs 3@ 3o-
(3999m9d9d0i3."" gPm-gMm boddgdg Logoboom 3omo@s 35685 Eo3L, MM 356mbB3gdgmads Lgb-
bob bgmdggMnmgdol owgdobmgal o6 gsnmgamabbobs Lagsmmgdnmm gm@ds, ondzs Jobmboo
3560bobM3Ms 3@ 30(3909mgdoms Ladzgdmdal 3@ gMada. 3gHdme, dgdata bymdgzMmmgdal
Mmb bybbob bgmdgzMmagdol bsdgommds 56 dgndmgds sEa0bogl dbmemme dmbdgms Rzgby-
doo Mo(3 085L 603bogL, HM3 Fmb3gms Rzgbgds 58 d53mbzgzod0 oMobo3databn 8@ 3o(39dmmgdes.”

Bg306M0s 1398 gbom nbgma goMoggdsbo Mmdgmms JgbMymagds ©sgdabmsbsgg brgds s
330609 m©gbmdabss, brmmm BgMHommdacmo gmmds gbadmms ngmb 8@ ng0 s Mormmoa.” abgo m@-
®0gHnMd9dL, Gm3gmdas 303bgbbgdmal o6 mmbrs(s 3bgbbgdemal baboo oyyMowayma 3oMgdo dm-
Bobomgmdgb Labbob bgmdg3Emmgdal gogm®m8gds GgdbnznGew dgndmgdgmazes BgGommmdoma

& byyb-b badmgdsmadm Logdgms 3oema@ob, 2011 Brob 18 ngmobob gowsbyzg@omads bagdgdg: Ne ob-
756-812-2011.

dmoody 0., 030739, Amam s badabzm 30900l NdEHNBagmymeal badyaemads, md., 2012, 131.
d980am3n domomgdoor: ob. Xakcenvoepe b.JI., Poenuii B.B., KoHcecyanbHHE W pealmbHBIE JOTOBOPHI B
rpaxaaHcKoM mpase, m3a. Craryt, M., 2004.

demogmndzoemn B., Jmbgdol bsgnomgdedn gowa3gdol bgmdg @mgdsms badofmmmgdfngn d4bg-
ds, md., 2010, 345.

& bbg-ob 624-5 dnbeo.

9 dabggros 4., mbmzgdobs s bgbbob Ladstommgdmago dmbgds, »d., 1999, 36-37.

0 dgdgemsdzomn B., bobgmdg i@ mmgdm badsmama, md., 2008, 284.

sb3emgnsbo B., 3omadymagdomo badstmamao, md., 1999, 144,

2 bogygdoo o., Lodmgomodm LodsMommgdmngn bm@mIgdol 306856898930 MDdgbogbo Lobsdsmommmb
3Mog@n3odo (2000-2013), 3., 2014, 196. ob. bod8q Neab-294-278-2011, 03.11.2011.

dnbggemos 6., 3obsdy 4., Bozzodznemn d., Bodmdgoemo on., byz@mnsbo x., demogmodzocmo B., (30b35d9
4., 3083060dy §., bobody 0., bybogodgocemo ., dgbggemns M., badoBmggmmmb bodmdomasdm 3megd-
Lol 3m3gb@otn, 3g-4 Boabon, 1-mma Gm3n, md., 2001, 229.

66

67

71

73

93



bsdstorenol gymbscro Ne2, 2014

RMA30b ©o(339m00.74 babm@omm Bgboo ©s8mB3gdmm bgmdg emmmgdsl, o6 goohbos 5Bs@qd«-
o dos 33MB 030 BgMommdomn gm&mBom a@gdnm bgmadg3mnmgdsdg.”® Mmamez Bgbo Lodsbim
36159803530 gb 56 g53mnygbgds, s oY) 30bdg 53sb JodsMmagl 3gmdm Mmngmmmdgddoa, dbmeme
LyLBOL Laagmmdabsl sds@gdomn gomab@ngdabamgal. bybbal dg3aMgdal 3ndsto, 4o6Lbgsg9600
o350 Lybbal bymdg3Emmgdabasb, 396mbo nobmal bgmdgz@mmgds asgm®mdnglb BgMommdnn’,
sbgon gmobbdgds 0dgnsmans 3Mog@n3adn, 3oaMod 30 M3 onEmb, MmamE(y 5m0badbs, ngo
3655 bgbbob bgmdg3Emmads.”

Lgbbob bymdggMnmgdal Babsbos bs JMcmgdal MBmgdals Fm3mgzgds Bobgbbgd gmmby ob bog-
0'dy. 303bgbbgdgmo gomab3g3Lb 8bgbbgdgml gumb o6 Lbgs ggemmgbam bogmgdl bs3nommgdsda.
396dma, 3bgbbgdgmb Mamagds 5gd3b Bobgbbgdo Jmbgds asbzomamb msgobo dgbgomemgdabedgdm.”
Lybbob bymdgzMmgds Jbgbbgdmb sbaggdl Logbolb sfs dommme LaMagdmmdobs s gsdmygby-
30l gmgdsb, 569850 gobomxz0bs s @obsMx30L MBmgdabss.” 98sbmab, bgbbab bymdg 3@mmads
60l Jmbgdal bs 3mogdsdo goma3gdal Godob abgmn bgmdgzGmmagds, Gmzs asdbgbbgdgma gom-
33990 3500b a5b3mab 398wga 086693L Abgbbgdmab bs3nmmgdsdo gsws(398mm Jmbgdab.&

96m-g6om bogdgdy 3omo@ed gobdsmEs, Mm3 bgbbal Labom Jomgdymo Msbbs dgbadmms o6
93LsbNFMadmEgL NInsmme 3bgbbgdmolb oMo 30bbgdl. dbgbbgdgmds msbbs dgadmads 3gbady
3060l 06@9Mgbgdowsb 3sdm3mnbsmg snmmb, 8gbsdy 30Mb goabzglb, 8ol boggmam gbHmmads
39bsdg 3063s doommb. m9yd(ze, bLabgbbm MM HNMES30, oMol Bbgbbgdmam dmbsbamgmds, me-
30bm350, aymobbdmdl ol gomEgdymagdsl, ssdMbmb babgbbgdo mebbs, doybgosgam Labbol
30BbmdM0mdobs, 30bsnwseb bgmdg3Mmads s@gdamam nmgmgds oy dbsmggda dob yzgmes s@byg-
b0 306mdadg BgmsbbBbg6.8" Ll -0l 397-g 3mbemol Msbobls, 8mzamy 3sbubabdggdgmoas dgb-
rmqdodg 3580653, Bm (30 JgbEmmagds bLbgs 3060bogsb Mbos Bngmm ©s 396 8onem.

Lgbbol bgmdgzEmmgds dgbadmgdgmoas nygmb Labynmasbo s YLsbyomm, Moy dbsmgms
390bb39d5bgs ©a8m30gdmmn.8 69d0b3ng®m dbgbbgdgmmab Lodsbzm Mgl bgmdgMmmy-
30l goggm@3gds bgds 03 8mmmEnbom, Mm3d 356 30 bymdg 3@ mgdom gocmazamabbabgdam 8mgagdsl
80007dL. batgms dgmsbbdgdom gbadmms gomgamabbobgdmmo agmb Lgbbobmgol 36m(39680.2
LLZ 96 ndemgge 3MM(396@0L Mondg aob3sMEqdal. 3659@03530 Bnmgdema 3ob63sMGgdnm 3Em(396-

74

dnbggemos 6., 3obsdy 4., Bozzodznemn d., Bogmdgoemo on., byz@mnsbo x., derogmodzocmo B., (30b35d9
8., 30830b0dy §., bobody 0., byboGodgocemo ., dgbggemns M., badoBmggemmb bodmdomasdm 3megd-
Lol 3m3gb@etn, 3g-4 Boabon, 1-mma Gm3n, md., 2001, 230.

dgow. dgbggemos M., bs3MgEoG™ s LosbgsMndbbmmgdm badsMmmadmngo YOmogHmnmdaba, md.,
2002, 20.

6 bbg-ob 628-g dmbemo.

7 dgbggemos 4., mbmggdobs s bybbol badsMmmgdogo dmbgds, md., 1999, 26.

" 0dag, 27.

o dob@mmos ., 30godob qbEMbzgmymagol badsGmsma, md., 2012, 20. 398mgmda Jomamgdao:
Brox/Walker, Besonderes Schulderecht, 35.Aufl., 2011, §17, Rn.3.

demogmndzoemn B., Jmbgdol Lsgnomgdedn gowa3gdol bgmdg @mgdsms badommmgdfngn d4bg-
ds, md., 345.

1 byb-b, bedmgdamadm Logdgms 3oema@ob, 2011 Brmab 18 agemabob, gomebyzg@omgds bogdgba: Ne ob-
756-812-2011.

odomobol bossdgmoom babsdsmommb, bodmgsmadm Logdgmes 3oma@ab, 2012 Bemob 17 0s63Mab
a0006y3980mgds bogdg: Ne2d/4187-11.

dgbggemos M., bs3goodm o basbgscndbbmmgdm Lodommmgdfngn MMHMNgMomdaba, »d., 2002,
21-22.

¥ bbg-ob 625-g dmbemo.

94

75

80

82

83



289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto
dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

&0 gbss 3gMomeema Ladbemen@o 3odoGomom bomggdmmdabsmgol, HmImob boowgs gobobasbem-
361905 03 3o30@omdn 5MLgdymo bomoom. badMmgb@m gomogdnmgds ymzgmmgol 358 gdocmn
39mEgdnmgdss. o9 doM0mon 3omEgdnmgds o6 BsGdmamdams ob dsmamam ngbs (36mdamn, 563
La3BM(396@™ omEgdnmgds BoB3mMndmds.t 08al oaqbs, Lybbo Lobyomosba (3Gm(396@0s60)%
0ymb 01 babyoEm (13mEm(396@m) dbatgms 3gmsebbdgdom Mbws gowsbywgl.

Lgbbol bymdggMnmgdol goms sbggg dbagms dgmabbdgdoom gsobobadbmzMgds s 83 gowab
©503m3nbsl gomo Nbos sdMMbogl. 396mbo ncmgsmabbnbgdl gomal sdMbgdal sm@gfMbsodo-
30, BHm8gemo(s aobbademgEmmoas bgmdg3emmagdob 39693980b © 3ol sd&mMbgdal 3ommdgddn.t”
04) 390l ©86GMbgdal 3o 356LadMZgMYmn 56 sMaly, 3o3ab gomo sdGHNbgdmm Mbws 0dbgl 36g-
oGm0l 56 3mgamal 8ogM bgmdg 3Emmgdal dg6y39@nbob. bymdgzMmmgdal dgbyzg@0b g3o0s dg-
00396L Lod ;mggl. bybbal bgmdg3@mmadob b3g0g03s 396MbIs goemal osnym36gdmng Bmmbmabals
MRmgd530 30dmbo@s s esanbs, Hm3 gs3Lgbbgdgmb Mamagds sd3b onymzbgdmag dmambmgml
350l adANbgds, oy dbgbbgdmal JmbgdMoga dmamdatgmds sMbgdomaw amgbogds, Momas(s
boggBoby 9436985 Labbolb sdMM6gd0L Bmmbmgbab.t8 gl Ma3mgds 3od0boz 56LgdMAL, o 8bgb-
bgdmob Jmbgdcogo damdasmgmdol gomatmgbgds bab bl bgmdgz@mgdol mowgdslb, bmmm
253bgbbgdmabamzgal ngo (36mdoma asbs Fbmmme bgmdq3Mmgdal ogdol d93ga. babgbbm
NON0gOHNMIDY 083Y45Mgdmn 3omEgdargdal dobssmbolb gob3LodmgMgm dmddgwgdsl bomdm-
300a96L Labbob EsdENLgds, o3 IMmambmal sMs 0g039mdMag, 5033w dbas3bo babol, bafabbobes ws
Mom@gbmdal bogmal sdmbgdsb.®

3.3. bodsb3m 3MgEn@ab bgm3g 3G mmgds

Labbob bgmdg3EMmgdal 860336qmmds bznmegds RzgMmgdfog Lagmas(sbmgEgdm 3ofm-
3938b. ngo 3mo(393L B0bIBLYMO YO0 gHNMbab BAL, 356 3980l, bLoobzgb@nzom 3mM33sbogdal, bad-
9639mmm LaBsMIMadabe s Mmz00 LobgmBBogmb Imbsbomgmdsbs(s. yggme 98 RAMngMHomdabom-
30b bgbbol bgm3dg3Gmads Bndgdmgdmae bgmdgz@mmadsb bomdmsewagblb. bsiMgmadm YGHomo-
9600md98d0 85639800 J0g@ FqbEMmgdnmds gobbs 3mommgdamads Hmmds gobsdafmmds Lgbbal bgm-
d936099mgdab gMmn ban@mbabgmdal (30m 39 asdmymazs, Hm3gmoacg LL3-do Lodsbim 3MgEndob Labom
39300005 (LL3-0b 867-873-9 8bmqda).”

Lo gMgEodm bgmdg3Emmgds nmgamabbobgdlb dmbE dmbs39dgdl bgmdgmmgdal dbsmg-
q60b — 35630bs @ 3m0gb@ ol dgbobgd, 3MgEn@ob 30mmdgdl, Hm3gma dma3o3L 0bgm®Is(3nal
3Mgndob go(3980Lb mofnmal, 3mddgmadol 3onl, Immemdobs @ 3@ ob, sbggg, smgabgdol
Lodmmmmm 35000L, ERMZ0L MoMamal s GMH635d0l Igbobad.”!

363098 mo L 3MgEodm bgmdg3Emmgdaol dabss@bo, M3nFzgmaglb ymagmabe, ogndbgda-
0o 08 g36(3650989dbd s 3oM36E0gddg, MMImals Jobgzomsy bymadg3EMmgdol o©gdabsl dbs-
9 96 0gmb 489046s6nsbn, bmmm bgmdg3@mmgds Mbos snmb Bgdsgmagmmdam. 85630bm3z0l

85

demogmndzoemn B., gomegdnmgdol dgLGmmagds, »é., 2006, 106.

dg00. F56GM0s (., 3090080b NbOHNb39mymegal badstomsman, md., 2012, 22.

¥ bbg-ob 626-g 3qbemo.

8 bbg-ob 627-g 3qbemo.

¥ dgbggmos M., mbmzggdabs s Lbbob badsMmmgdmago d9bgds, md., 1999, 28.

N dob§ oo (., 309080b HdGHMbzgmymeal baBsmmamn, md., 2012, 28.

1 3gow. dgbggmns M., Lo 3MgEoG™M ©s LosbasMmndLBEmMgdm LsdsMmmgdMmago MMHmngMmmdsbo, Md.,
2002, 44.

86

95



bsdstorenol gymbscro Ne2, 2014

3603369mm3560s, GmM3 3m(3939emn Im3gb@obamzgal 3mogbGo 56 8mbobamgmdogl sgsdn, Mams(y
LogMobyg dggddbgds dob Jmbgdsol s bgmdgzMmadom bs3obmn gomogdnmgdgdals dgbGmmagdal.
8603369mm3o60s, Hm3 bgmdg 3Emmgdol ImJdg0qd0b dogmo 3gameabamgal, 3emngb@ds an(335L
365 JbmEmE 3563bo s ol MMl sEmbgdymon, M35 6gdaobdngHa bbgs bgmdgzMmmgdal dofm-
3900, 56 ssMmm30mb 306mbB3gdmmds, 56 Ronabmb Lobbmmob bsdsGmmal, s3ababEMszommao
049 bo3gboMBgm obsdan, Moms 3856 MoMymeEnmn aogmgbs 56 ngmbomlb 85630L Bnbsdg 65 30LEMN
39mEqdnmgdgdab Lomsbsm dgbEmmgdady.”

2011 Bemob 13 3o0bl, bogoGmggmmb gemgbama 386 30L 3619Dowgb@ ol Ne35/04 dcdsbgdom
05383039899 0469 ,, 3M3gE (300 356 3930L B0ge Lodsbgm dmMBLLbEMdab goBg30Lsb dm3b3smgd-
mobomgolb s9y30mgdgmo 0bgm@dszoob dobmogdol Bgbo®. smbadbmma 0bbEMd(z0s sgamemo-
9oL 3m3gezomma 8563930L 8096 GabognGo oG gdobsmzol badmdbdsMgdmm 30 0lb go(39-
3abo o Lag3mDdaGm dmBLabnFMadolb gsbgz0L MM bLEmmo, su30mgdgmoa, asbsggdo, MG ymscn
5 M330bEOMMMO 0bxgm@mIs(300L M36303g3Mymn Fabmegdol bsjnmbl. dabo 3abdsbas J39ys6s3n
LOdIBEM ObL(503m0bol 35638 30(3900bs @ LedmIb3sMgdmm dadMab §3mbmanz Mo gi39J@&0sbm-
b0l BO@b, sbaggzg, bLedabzm Lyd@mEMNbodn Lodmasmydob bmdal s8scmmgdal, ImIb3scgdgmms
0b6@gMgbgdal a(330L s 3MIgH(3099mn 3563980L ogM Fgmagsbgdmma badabzm 3Bmend@gdal dg-
Lobgd 0bgM@Bsa(300l goddgoMmzommdbol qbHNB3gmymes, M3, megol dbMag, 3603369mmgbaw dg-
1BymdL bgmb Mmam (3 3mBb3smgdmal 8nge sbsmo gobsbbymo 3Mmwn @ qdal o480y asdmygby-
3sb, obgzg bagMgoo@m Mabzgdab 9330698507

Lodobzm 3G9m0 Loggbsbbm abbE 0GB gdol dmagamo Ladsbzm Mm@ ns. Ladsbim 36g-
©0@0b bgmmdg 3Emmgds ©88m9) 30009890 3oM0aqdss, HM3gmoa(s Mbos snmb byMammdomo gmE-
dom, bobosmdwgg dgdmbzgzedo nga hsomgmgds dsmames. bsgmgmadm bgmdgzMnmgdol owgdsl
3BG0 oM 5g3Lb o oMs Lbgs bgmdg 3B mmads, H™MImals Mgomabsznsbscg gLaby@gds Ly M gLndm
bgmdg36mmgds.” Lo gmgoo@m bgmdgzBnmgds sMmedoMeadnmn odi3gbmGmmoa 39bgdolb bgmadg ;-
rmmgdss o dob 3033060 3o5hbns bbgs babynmnsb bymdg3Emmgdgdmsb.” mnd(zs, sggbmeria-
o 396935 3ol 93mbm3n 306 3o3306do YRGm 3emnbogds, 3006 LadsMmmadfngdo s gobaobomgds
MmMamO3 YPN0gMNES3539060gdmma 3560398 5 §3MbmMBn Mo gMcmnsbmds.” Ladsbim 3Mgwon-
&b bgmdgzMmgdom 3Mgo@nb god(3980 5dmaalb ob dmgamgs 3obzgb dbgbbgdgmb Labynmonsba
36090080 bgbbolb BMEF0c.” 3G 90080 3MmobbImMdL EsdMNMB0l, Bobosbmdal, MbEHNb3gmymazabs
5 350056md0b LoBYobgddy BN Msbbgdal go(3935b056 s 3ogdnMgdme 67dnb3ngM gormgdy-
mgdab.”

Lodobgm 3Mgo@n Labgbbm @EmogHomdol b3gognn® asdmazmabgdsl bosGdmowagbl.
0993(39, 35L BmgogHmo mo30bgdnMgdgdo sbsbosmgdl, Mo gobsbbgazgdl bybbobasbh. 3gMdmw, bL3g-

92

bgmdg36mads g 360d369mm36s0 0m30mabbnbydl, Gm3 3mngbGo o6 Mbws nymb s 3oggdmma

836 domuo Lagdmbmol 3odMmMds/bocdmadam, o6 1bos n14bgdwaglb 30l Logdd0bmdsdn sMolFwMmb-

mm30b0b 96 0dymgdoo FGM3sL, M DGHb3gmymBEgl Kobbom badymdom gomgdmb.

% 8080bmbos B., Lodsbgm LadsGmsmo, md., 2012, 176.

M dob§ oo ., Brmodg 8., F5bG Mo ., bLadmgomsdm 3mEadLob 3m8gb@en, 8g-3 Boabn, 2001, »d.,

301.

03mmgge — babyommdol bgmdgzeemagds ob Lgbbal, ndmmggabs s Babynmdal gHmoGmmeea

boerdggPamgds.

% dob§ 0o ., Brmody 8., F5bG M0 ., bLsdmgomsdm 3mogdLob 3m3gb@sn, 89-3 Boabn, 2001, »d.,
301.

95

7 bbg-ob 867-g dnbeo.
% ,3m39Mommo 85639800 bagddnsbmdal dgbabgd® 306mbab, 1-ma 8mbema, o 34648 0.

96



289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto
dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

3odsco bndogd@o, 3Mgeodnb 80bbmdMamds, bobynmosbmds, 06gm@mBncMgdol gomogdemads,
bgmdg3emmgdab bagsba, qdMnbggmymazalb asdmygbgdolb ommds.” sbggg, badsbzm 3Mga@ab g&-
o0 dbatg — a03bgbbgdgmo — ymzggmmgol o6 30s 56 Lbgs Ly MG ™ sbgLgdmmads; Ladsbm 36g-
00 3503935 B0bsLbom gobLabmzMNmo JoDbmdHomdam, brmm dmgamyg 3om@gdamos 53 dnbboo
358m0ygbmb 369008)0;'? Ladsbzm 3Mgo@0b bgmdg3Mmmadal bogsbo ymzgmmzal gmmoa o6 Lbgs
6030005."%" LEME g 580m 3obLbgegEgds Ladsbim 3@ Rzgmmagdmoga Labgbbm bgmdgzGmmyg-
dabogsb. 0

Ldb3M 3P0 Ladsmmmgdfngo 3MbLEEMNJ300b dobgogom ghmosba bgmdgzMymadss,
858058 Gnbsbbn@mao mgambsbdFabom s dabo go3930b 0BbMIMamdab Jobggnm ngn dgadmagds Ma-
dmEgbndg Labge onymb. JoMornm Lsdsbzm 36Msg@03odn, doMomsmam, 3odmymagb Ladn babal La-
3563m 3090 L: 30BbgL 3Bg0E)0, 13mmg M 3MgEnd0 s Lodm3bdamgdmm 3Mqonda.'"

30Bbgb 30900 go0(3985 odbgl M3gMms300L obERNBIbLYdmaE JbmEmE 8965639 Limdoa-
99®93%g. LoBsGIML Mbos 3JmMbogl Imd8gmn dabbgbo s gb B3odbgLo Mbs nymb dmIggdnsba.!*
03mmg3nco 3Mg0d0 dgadmgds gonizgb 69d0bdng® osMsobedgbo®dgm gabain® d0mdg Mmame(s
M9b0gb@ Dy, 0Ly oMM gboEgbG dy. 03mmgzNMa 3MgEaG0 gs0(398s dMaga Jmbgdalb dgbadgbo
36 3ol gobomgdmb@gdmaw. 5¢badbyymoa bobol 3MgEndob aso3930bsl dHYbzgmymazal bLadmamyg-
do00, Mmame(z Bgbon, aodmnygbgds ol dMsgn Jmbagds, Mm8mal dgbadgbaw o6 gobomgdmbE gdmaos(s
350(35 bLgbbo. goM@s F0BEMdMamdabs, yuGaemmgds 943939 3bgbbgdmoal mgasen® dgdmbagmadl.
3d169dM0g0s, HM3 Mo(3 YBRO™ domaens dbgbbgdemals dgdmbagamo, dom dg@&n mabbolb aso393sb ¢b-
639mymab 35630.'% LodmIbIsMgdmm 3MgEad o 3MBgMamma 3563930bs s Lbgs Lo 3MgoGm
MEa560Ds(30980bsmz0L gMm-gFmo yzgmadg 8omamdgdmbagmasba bs3Mgondm 3Mmoyd@ns. ba-
3m3b3scgdmm 36 9008)0b bgmdgnmgds stab bsgMgoo@m bgmdg enmgds, dgbscdg 5b 3Mmyg-
bombor 390 0L 808(398Ls s 8mBb3sMgdgmb ImAab.!% sbgon 3Mgnd b FobDbo Gmmown Lob-
LEYEL 5E330DbMEMNg0, MmogobnGsmo as8mygbgdss. LadmdbdsMgdmm 3MgEndgdo MRMm d(30M
»3bbom dgdmogsmamgds s, 38gbsw, 3Mad@nzedo bs3demm Bmbg@bgdammas. '

bodmgomagm LodsMmamdn Bamdmdmdaemn bgdabdngFn gomgdymmads 9939809ds6gds mb-
b39mymyzsL.'% qdEmnbggmymazol 308mygbgdal yzgmadg asg®(3gmgdamo dg8mbggss ool bgb-
bob (Ladsbzm 3MgEndb) KBGHNB39mymezs.'”? Bggmmgdmago bgbbgdobash asbbbgsegqgdom, bodsbjm
3690080, Hmamtg bgbo, gon3gds bmmmm 9 dOHbggmymeal go8mygbgdals 3ommdom. 65630, Bod-
B™MdM0350, 56 a5b(393L LgbbL, 01 ob o6 M0l Lomsbsmm MdMNbzgmymaama.''? smbsbndbsogos,

9 FobBmmns v., 30900l mbEHMbzgmymagelb badsMmsmon, ma., 2012, 28-30.

100 Fabggemos 6., gobsdyg 8., ogzzodzocmo d., Bodmdzoemn 0., bgzmmosbo x., derogmodgzoemo B., 303009

4., 30830b0dy §., bobody ., bybogodgoemo ., dgbggemns M., badoBmggemmb bodmdomasgm 3megd-

Lol 3m3gb@otn, 3g-4 Boabo, 3g-2 §mdon, »d., 2001, 194.

sb3emgnsbo B., 3omadymagdomn badstomamao, md., 1999, 221.

102 dsb§mns ., 3900l mbHMbzgmymaelb badsMmsmon, md., 2012, 29.

103 3580bmbos B., bLdsbzm badsmmama, md., 2012, 186.

1% nd3g, 188-189.

195 0d3g, 195.

16 dsb§mns em., dmady 8., d06@ 00 ., bogotrmzgmmb badmdsmadm 3mogdbob 3m3g6@sca, gom-
g9 gdomo badsmama, bmgaswon babaman, 33-3 Bogbo, »d., 2001, 300.

07 3580bmbos B., bLdsbzm badsmama, md., 2012, 198.

18 sb3emg@nsbo B., 3om@gdmmadomo bads@msmo, md., 1999, 76-77.

109 dsb§mns ., 3900l mbEHMBzgmymaolb badsMmsmon, md., 2012, 16.

19" ndsg, 30.

101

97



bsdstorenol gymbscro Ne2, 2014

M3 Bmgmez bgbo, Ladsbzm 3MgEndo gon3gds Labngmm (3mmgys, 30Magbmds) b oMmgbeyma
(0030090mds) dOHNb3gmymz0m. 3Gsd@ngodn ndzosmas d53mbggzgda, Mms 3Mgodn 3o0(393d
QbOMb3gmymPal 3o gdg. 933356 3M9008L Lddsbzm LodsMmamdn Ladmsbim 3Mgo@L Ybmeg-
496. dofomoa, badmsbm 3Mmgwodgdo godmanygbgds dsb30bomgzals 3oMasw (3bmdomo s bsgmgdo
&0bgob 8dmbg 3bgbbgdemgdol 80dstro. '

bgmdg3enmgds dgadmgds snmb gs6xLabmzMgmo goom, 3ogMsd gb o6 bodbagl, MHmA
babym8g3mgdm 3orrydgmgss 3godmgss RILOEYmderor 3o3Mdgmegl. joerdgmgdoms
©cm3do dgndrnsmds dgndmads asbbomam 0dbgl HmamEi(y megobygmgdol bymymas. ©sndsg-
dgm0d, G gfmbgem bs3obfo gommgdamagds dmgamobasmgzol Ladmsedm GzoMmow ndzgb ©s o6
39mbgl 8abgsb ma300bLEL JoBrnmbDMIngHa bodmemagdsboa.'? bl 3-0b 364-9 dnbemn dgbodmgdemm-
3L 8dma3b dmzgomgl 3omEgdamgdal dgbEmmgdal gowob osamdsdwmy dgebEmmmlb gormmgdy-
mgds, ™30 3OgEoGmM0 358n3bogdo Jodgboo oMb o6 0@ y3z0olb dgbEmagdol domgdadyg. bdnm
dgdmbgzg39d0 3000 3Mg0GmMabs ©s dmgamal bogMom 0b@gfMgbgddns ©s 85306 sM3g9Mmb o6
0d3b 9gmagds Bobdy (39m8bMogzem mdzol Maoa.'? gommgdmmagdolb gbGmagdal 3Gm39Ldn gom-
omE 353maygbgds, sbggzg, bogaMonmgdo 39gda. o3 390gdal gobamgdl admggs LL3-ob 265-g 34b-
mo. 396dme, 3sbdo abgor dgdmbzgzgddgs Lamdamn, MmEaLY (3 »3om®YdNmgdal gbHmmgdobsmgal
36 360b gobbodEgMMmo MM s ngo bbgs 4o6gdmgdgdnsbs(s o6 0 3zggs”. Lbgs gomMgdmdgdo dg-
0dmgds ogmb 3Msgomo ©s 030 bagogtm Rzgnmgdgdomsb s &Mon(309800056 30dm3nbsmgmdogl.
bgmdg3emmgdsdo bagmemobbdgdo 3000980 ymzgmmzol odmzomgdamoas bgmdg3Gmmadol dmbsbo-
g 3baMgms LagaMam gobdMabgzsdy. o0l d53mbzg3900, BmEgbsg sbymn gos godmdEabamyg-
ML 00350 3593 Mmadomo MM HnMdol bobnscnwsb. '

3G (30097 01830005 98mbg93980, M3 gMmn s 03039 Abgbbadgmo gdL Me8gbndg Lybbal
bgmdg30mmgdsl gHmbs s 0dsgg 303bgbbgdgmmsb. IMsgsm sbgo dgdmbgggzeda bgmdg @ mmgdals
306mMdgdo gMmdsabgol o6 gdmbgggzs. sbgmo gommadamgdgdol L3gnn0zYA™ds 03530 dgmds-
9mdL, B3 Imgamal dogH go6bmE(309mgdema gbEmmgds o6 sl bozdsMabo yggms gomeg-
dmmgdob @obogamam.'® blz-ob 387-g dgbemol 1-mmo bsBoemol meboblaw, o dmgamgl gzobEmgds
369008 mE0bsmgol gMmdsbgmal dbasgbo Medmabndy gomogdmmgdol dgbEmmgds ©s ab, Moy
dgbEnmes o6 oMol bszdsmabo yggms gomol obogamam, 3530b sngsmgds ob 3ommgdamgds,
m3gmba(z dmgamyg dgbEnmgdal @MML s3mamAgal, bemmm oy dmgamyg o6 sdmambggl, 35d0b s-
035690 ab goemn, MmMImob goabeol gos(3 30Mz9mo ©sEas. 08 dgdmbgggzada, Mm(3s yzgms dgb-
Amgdals 30000 9MMEEOMNMIE ©agds onRIMgds ol gommadymgds, Hm3gmoacy dmgsmabsmgal
qLobBnmgdmow Mamm 3dadgs.'"® Bmgzamal gdmgzs dgbodmadmmds mg000mb gosbygo@mb xac
M8 GgoGma Imablbsb. dgndmgds gb o6 dgomegl 3Mgo@mEal 0689MgLgddn, doaced do-
Lo Bmobmzbob @oygbgds dmzamal sRgzo60L MRmgdsdg bab, ondzqdgmons, 30bsnwsb dmgamad
439Dy 93990 0306 EMBgeo 350 dobmzal yzgmadg 8dndg s MM3gmo domasbol gob@mamg-

M 3880bmbos ., bLsdsbgm badsGmama, md., 2012, 185.

12 Bomobmos 0., babgmdg3Pmmgdo gommgdamgdsms dgbEnmgdal sanmo ©s 3ogdo, baabgH@s-
(300 6536M3o, »d., 2002, 74.

3 0dsg, 76.

" 0dsg, 77.

B dmogodzoemo B., Jmbgdab bsgnmmgdsdo gos3g8ab bgmdgz@mmgdgdal badstmmgdmogo dubg-
ds, md.,2010, 322.

16 b g-0b 387-g 3qbemo, 3g-2 6sboema.

98



289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto
dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

30l 358mbgg3930 g9bcsgz0begmadmmo 046935 030 8858 d0m0 boMggdabogsh."” Mmoabss yggme
3mmbmzgbs mabsdMa 3dndgs, sbgom dgdmbgggzeda dmJdgmn Ladmdsmadm 396mb3gdgmo, M3nfgg-
gl ymgmobs, n3o3L oMs dmgamol, 5390 3Mgo@mEal 0b@gmglgdl, Mo 08530 god8maba@gds,
™3, 30639 Mngdo, Mbos dgbEmmmal ob gomEgdymads, Mmdgma(s bs 3mgdsm G0l 1 dOHbggm-

118

HMCBOQO.

4. bLy3d563m 3Mg0@ab (bgbbab) bgemdg3G9mgdal
©36A03930b baggydgemgdo

30l babgmdBogmb bmosma@ 93mbmdngnmMo s JmEnOma gobgomsmgds bgasgmyg-
bob obgbos gommgdymagdomo badsGmmalb bm@3gdal obggboby. Labogmbemm gumawo YMomngM-

0md580L 396300569888 b BgbMngdo esygbs dmgzamal 3sbmbobdagdmmdals bsznmbo gomeg-
dmmgdab dGomagmmo dgnbEnmgdmmdabomgol."? gommgdnmgdol ommggzel/dgnbemmadmm-
3ol Bogemon Mngo ao6g3mgdgdo aobad0mmdgdgb — bo3obmbdwgdmm, mdagd@ncn, bydogd@na.'?

LdbIM 3FMYEOEBOL MBS, Mmamt(s bgbo, §M™Mdsdo 56 begds s dobash amdgmge-
©0obo EmngMomds Bomdmndggds. dbgbbgdmobmgal gb 08sb 60d6ogl, Mm3 ab LabbL s66¢bgdL
bgmdg3enmgdal dogmo 3000l 3ob3sgmmdado, 569y bLgbbolb domansbo Msbbs ngmegs mgggdals Mo-
M bmdsady, 9§38 gds 3Mm(396@0 s Mbosmsbmdam dMbogds. Lybbob bymdgz@mmgdal dgbev-
mgds 60dbogl dbamgms B0gM NRmgds-dmzamgmdgdol s8mbyMgsel. xgfMmgsbo dgbemnmgds, Lbgs
BJ@ME9dmb gfmem, s 393306 5dmmons dgbEmgdal goabomsb. Lybbob sdMMBadol gows dg-
0dmgds dyb@ow 0gmb gobbsbmgMyyma bgmdgzMmgdom. sbgo dgdmbgggada dbgbbgdgmo gomeg-
dmm0s 5b0dbyyem 300890 ©e8dGMbmML Labbaw Bomgdymo gmn, bmmm Bmzs Bobsbbam o6 sfnl
356badgM Ym0, 35306 Labgbbm gomo EsdMNBydym 1bos 0dbgl bgmadgzMnmgdal dgbyzg@obsl,
o3 M89@gboe bmMz0gmegds 3Mg0dm@al dmmbmagbom s dgbyzg@&nlb gowaw sensmgdmmas
ba8o 39."" Bm(3e Bmgamgb magabo nbozns@ogao LyAL gomal edGMbgds, M3GM(396@™ go0b
bgmdg36mmgdsedn, dmgamgl dgndmos gowal aobgmedog ymggmmgal ©ssdMbmb bgbba, beenm
3900y 50y 3Mm(396@ 0500 gomn dgdmos ©ssdMNEML 3B gLaGmMal 0sbbdmdom, Mowasb 3Mg-
©0@mME0b 0abbImdal go69dg 3oodg Mg 3omal EsdMNMBads 3m(396@ 0L baboom 8obamgdo dgdm-
bagmob s 3aagel nbgggl.

39 gdmmgds 03935 3590b, MM (35 ngo 56 bLEMMEYds o6 sMSK g MM3BoE LEMm©gds. gom-
©g0magdol dgnbemadmmds godmabs@gds 0dsdo, MM dmgamyg o6 SbEmgdl 3ommgdymgdals
dgbEmmgdabocmgzal bagnm dmJdgmgdgdl s s30@m8 3Hgma@&mta 396 0cgdl 0dsb, Mo ¢bos dog-
M, 3M3%gMHM3560 gbOmagdobslb 30 gom@gdamgds LEMmMEYds, 393603 3MgoGmmabomngol Mg3-

117

demogndzoemn b., (39635509 8., 5mBogndy o., bgobody a., (39M (353509 ., xobsdns ., derogmodso-
0'd., bobgmdg3Emgdm badsMmama, md., 2014, 256.

demngmodgoemo B., (39633909 8., 6mBogndy 0., bgsbsdg 3., (3961353909 ., %565dns m., demogmndzn-
0'd., bobgmdg3Enmgdm badsMmama, md., 2014, 108.

9 bsomgndzoemo g., ®@m3ab Lodmdsmsdm baBstmaemon, md., 2001, 107-108.

120 89300d300m0 6., 35em@gdmmadol dqbAmmgdolb dgndmgdmmds (dgmamgdombsdstommgdfngn sborm-
0®0), ,LoMhgg0", M., 2011, 9; fo68 905 ., 3G190008)0L DHNLbZgYmPal LadsMmama, »d, 2012, 23.
dnbagcmoo 6., yobody 8., Bozzodsoemn d., Bogmdzncmo 0., by o@osbo x., demogmodzocno ., (303009
8., 30930b0dy §., bobody ., byboGodgocemo ., dgbggemns M., badomggmmmb bodmdomasdm 3megd-
Lol 3m3g6@otn, 3g-4 Boaboa, 1-mma Gman, 2011, »d., 232-233.

122 04sg, 233.

118

121

99



bsdstorenol gymbscro Ne2, 2014

e 65 3mgdom bgmbsoy@gm 30mmdgddo. sGax gfmazsbo dgbmmmads bmax g g3omogdnmgdal dgab-
e gdemmdabsg 6036530.

dmgzamab dogf gomEgdnmgdol oMm3gg30Lal 3GgoG™AL dgndmas dmombmgmlb s80m go-
3mB3gmo Bosbals 565bman@gds. o) 3omgdmgdalb sMmgg3s dmgzamal dogm dgbemmgdol go-
0l gos(30mmgdsdn 353mabadgds, 3Mgo@&mmMb dgmdmos ©sb0dbmlb o (30mmgdgmo ™ gomgdy-
930l dgbabEnmgdma, brmmm 88 @M™M30 3ormgdamgdalb dgnbEnmgdmmdabsl gommgdamgdal
dgbEmmgdal bo33mma© 3mombmamb Dosbol sbsbmon@gds. 8858 gdnma 3000l gobbadmgMs sfss
bogntm, o1 83 3oMss, Mmd 3ol M08y dggan o6 Imygzgds 96 Mm(3s babgdgs aobbs jmmmgdaman ao-
9dmagdgdo, Gm3gmog Moz baMab 0689 qLgdal gsmgamabbobgdom s8sGmmadl bosbol sbsbden-
o6930b Immbmgbol omym3bgdmog godmyqbgdsb. '

96m-g6o baddgdg Losdgmaznm 3oma@ob gob3sm B gds 11393306 gds 3mmngb@ ol dogM asdmg-
mgboeo 6380L LobBmEgL, Moz dgbadmms bgmdgzEmmgdol eM@3930L gMm-gHma Laggdggmoa
30bEgb. Lasdgmazom 3omo@e 3o6356Go3L, MmM3 FoMmEMm®b 6gdal 5Mbgdmds o6 0b3q3L goMoag-
30l @o@gdal, 6gds dodsMmmmmo Mbws nymb badsMomgdmngn dggaol bomdmdmadal, dg(33emal o6
d9by439@0L5396. 3omd@)d 3nnhbg3L, HMA bgdol godmbe@ s, Hmdgmas 3o 339mn badsGmemgdfngon
d99a30L ©oam3nbygb oMal dodsMorymo, ©s3egd0Mgdmoas sfs dbmmme YBmgdgdal, M35
3mzomgmdgdolb Bom3mdmdsbmab. dgbedsdabaw, bobnbssmdmgaml omab@nMgdsdoyg ngsmamgds,
M3 3oMob ogH go8mgmagboemn bgds 3ggbadadgds dob badwgae 6gdsb. smbadbeyma 36gdmdg 30
Jombymeads, o9 osbEnMogds, Hm3 bgds 30dmgmgboem 0dbs abgm 30mmdgddn, Mm3gmoas go-
3mgmagbormo 6930b 653300 6930bo8n Fgbodsdabmdsl go8meazbogl.? bgmdgzGmmgdodg bg-
doymgemmdom bgmob mbg@om bsmg go8mm 3oL Bo mebbdmdal babgmadg 3¥mgdm 306mdgddy,
03060990905, Hm3 bgmdg3Emmgdol 30Mmdgdo dabmgol msegowsbzg nym (36mdagoa. dgbedadobac,
bgmob dmbgMs Lasgm bgmdgzMmgdgddy ammobbdmdl dbstgoms dbGnsb bsdwgama 6gdal go-
3mgmgbal o 035, BHm3 6gdal godmazmgbal abgmo bs3emn, HmIgmoas 3m@yngdoom e@gdnmawo dohi-
6930L bLoggmdzgmo gobEgdmes, 56 MbgdmaL.'%

dmgamnb dogH 300 mEal bomdolb dmAm@ow asdmygbgds bs3Mgoadm YHmagHmmdab 3o-
Mmdqd0b oMm3930L gPm-gEmo bagndzgmos, dgbsdsdabew, 360d3bgmm3560 0bobos 3Ggmo@mE-
™ 05(335 3Mzamol M30mb73mMdobash. gMo dgdmbgzgzedn dmgamyg gl sowgdlb 3ommgdamgdals
dgbermmgdsl, bbgs dg3mbggzedn ol sMoxgHmMzgbom ob aEagbama gowal smmggzom SLGYmMadL
359gonmgdol, 56 gdomagds gomoal gomabrsl, ozgmal s@anmbsdymygmb 3Ggodmmobsmngol
398 ymd0bgdob aoM9dg o .8.'%

394 gdol aMmm3zg30b gfm-gMmn go36(39mgdemo babg dmazomal 8ogM gomal go@as(so-
madss. bgbbob ©edENBgdal gos dgndmagds BB ew nymb 3sbbsbmzMuma bgmdg 3G mmgdom. sbgm
dgdombggzado dbgbbgdgmo gom@gdmmos s@bndbym 3900530 ssdGMbmL Lybbsw domgdymo gymo
3b Bogmo. Gmzs Lgbbob EsdMY6gd0l 3o BabILESM sG8s 50b0dbMma 56 Fmmbmzbals IMIgb@nmas
356badgMmn, 35306 Lobgbbm gomo EedEMMbadym Mbrs ngbgl 3Mgo@mEal 56 8mgamals Bng@

123

ob3emgnobo B., 3ommadymadaomn badstomomao, md., 1999, 55-56.

odomobol bossdgmoom babsdsmommb, bodmgsmadm Logdgmes 3oma@ab, 2012 Bemob 17 0s63Mab

a0006y3980mgds bogdg: Ne2d/4187-11.

125 bb-b, boBmgomadm baddgmes 3amadnb, 2012 Bemab 21 ogdgmgemols gomabyzg@omads bodds: Ne sb-
1220-1240-2011.

126 dsb§mns ., 3900l mbEHMbzgmymazolb badsMmamo., md, 2012, 34.

100

124



289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto
dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

bgmdg36mmgdab 3964398 0bob."# 306mba 9939 0mgomabbabgdl 3g8mbggsel, Mm(3s gormmgdmmads
o6 003 9ds EIMEZINMS© 3500b goEs3nmgdal gsdm, s 3ob obgom gomgdmgdgdl «m303d06980L,
3oz Imgamob dMsmam sMss 353mbggmmo. dMamab dgdmbggzedn 3o dmgamyg 3sbyybnbdggdg-
™05 099653 3oNBMNbomgdmmdabsmzgal s dgdmbzggabsmgab.'? gehm-gHm bogdgdg Lo gobagom
3omo@d go635M@o3L, ®m38 dmzamol B0gM gomademgdol dqbEmmgdolb 3000l goms3nmgdso nm-
30935 3mgaemal 8ogM obgomo dmJ3909ds, 0 gbEmmgdol 30000l oamnwsb 3MgooGmEal o-
96 aogMobomgdal d93mgas(3 Imgamyg o6 sbmM(309mgdl gomEadmgdsl. gogmmbomgds mogzal
053380 3gbbgbgdol ammabbdmdl s ¢odabmm 8mgzsemy 3900l 3o@sd(30mgdmom 56 nogemgds.'??

3565063539396 Lybbob edEAMB7d0L BmMMbMzBal bad Bobsdnmmdab: o) bgbbal bymdgzMmemyg-
35; ) a5(398mo bgbbo s g) EI3GN69d0L goal oamB8s.™ gomolb sdMmbgdal yzgmsody 3603-
369emmzbo R3od@mMM0 edMbgdal gowol oamdss, Mm3gmag, megol dbMog, gom©gdamadol
dgbEmmgdal (bememm dgnbEnmgdmmdabsl — dgbEememgdal 8mmbmgbab) 3mm30bsz0sl Bom8maco-
396L. 303LgLbgdgmb gomal EsdMBgdal Immbmgbal amgds o3l bybbal byemdgzGmemgdal 3oal
a5b3mobab,™! o gos oM sMab 3obbadmg@mmmo — (3om3bMngom d96y39@0bab (Bm3emabab)'® o
860336g9mm3560 bLoggmdzmabsl — Jmbgdmngn dpamBomgmdal gomemgbgdabab.'?

@3gsmmE bsgMgoo@m bgmdg3emmgdol sbstmo, LEsbIMEGMma 3oMmmdgdalb boboo noc-
350bB0bgdL dbomgms 3oLyboldg gdmmdsl, MHm3mal dobgmzomsz baMmggdo 0madgb 35em©gde)-
9l 5B bEomOMb g m8sbgmb dom 3ogH bgmdg3Emmgdol bLEMmo o6 BsBommdmago dgab-
e gdemdab ob sMaxgmazsbo dgbAmmgdal dgogase 8nygbgdama bosbn, 306mb3gdmmdam 6
bgmdg3nmgdoon sagboma Baboom. Dasbol sbabman@gds 3mngb@L o6 smegabygmgdl bgm-
dg369mgdoo 65 30b60 gomEgdnmgdgdal dgbemmgdobasb. 535bmsb, 35630 0@mz9dL Ngmgdsdm-
Lomgdsb, bs3obMo 3ommgdnmgdgdolb LEMMmoE ©s FgHMZgbsw dgbHmadalb dONLbzgmboymaysw,
53m@a6037 3083MBYYMO 835056980l 5MLgdMbabsl, Ly gmmseta dgbgmmgdabedqdm gobbsden-
360mb 30005bbEgmgd0b M8630dwa3Mmds s Mngommds, gosdmbemo gamabobogmolb LEmo© s
RJOM3bo® oPsM359®Y, 35Lmsb 3MLgdmmo bybgdol ©s(3300 od(393@™ME OdrIM ML 30gb@ b
6930L30gM0 Labab 56g060dgdn, 5635603 7d00056 N7 (393E M@ RodmMbgMmb yzgmes aswsbobogmo, ©s-
13350 M3gMHEMRGgd0 b/ gobomEmb oMb gdnmo Mm3z9MMmaxk@&qdol dm(zmmmds, bmmm dgbsds-
80bo 56bg30 308sFomb go@sbobogmagdal obsgetaw. '

364630l dmbsboemagms dmgamgmds ggMHm3bo 3oLEMmmL gommmgdymgds, 58Ys6gds 0d bo-
Bodg0mal, Gm3gmacg dobomgolb (36mbdamos ©s 3o 83 bobsdwgznemobamgal 3gomomboboabngMa ©s-
3m30009899mads 935mgds. 39m0mboboobogMam 4(3930L 3ommadamgds gdysmgds badsmmsdo ba-
Bmaseme Ingdgo 3gomamboboabogMgdol gomonwb. gb goMonmn gobbsdmgmagh badsmommgdmogan

135

MBHN0gM0mdal 4630006960l bagHomm dodomogmagdsbs(s.

127

dgo. dgbggemns ., mbmggdabs s bybbob LadstmmgdMago dnbgds, md., 1999, 45.

sb3emgnobo B., 35qdmgdomo bsdsmmama, md., 1999, 60.

129 odygdos o., bodmgomadm baBsmomadmogo bmM8gdol gs63s6@qdqd0 mbgbagbo babsdsmmmmb
3Mog&0n 3090 (2000-2013), 3., 2014, 142. ob. bod8q Ne3%/614-01, 18.01.2001.

FobB s ., 3090080b NdANMB3gmymgal LodsGmama, d., 2012, 24, 393amdn domamgdao:
Schelhammer, Schuldrecht, Rn. 311.

B bbg-0b 626-9 8mbema.

B2 bbg-0b 626-5 8mbemo, 405-9 s 399-9 8mbemgdo.

B3 bbg-0b 627-9 8bema.

B 58mbamowo bsgMgoo@m bymdgemmgdab obstomnmsb.

B35 bodygdos o., bad8mdomadm badosMmmgdmozo bmMdgdal gs68s6m@qdqdo mbgbagbo babsBsmmmmb
3Mog&n3zodo (2000-2013), 3., 2014, 128. ab. boddq Ne33-1133-02, 20.12.2002.

128

130

101



bsdstorenol gymbscro Ne2, 2014
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G0md©0 30bbol sdamagals. og gMon dbamals 3mbo30s ©MI0bafgdl, HmImalb dobsobo 5o mtnggds,
065890 3535 K39855.'% Im0ggdob 3Mm39bo 30 gHMa36 M0bsdsM 30MmMgddn Mbrs 8ndnbotg-
mo@aL. IMmMnggdabomgal dbmmme (30mdbMago omdmdol god@n dogmgdgmoas, o730 gdgmns M-
3b&ngn 8mddggds, mEIbEg0 nb@gMgbo s, dgbodsdabaw, 3mbaznsms MMIbENZ0 sM3Mbal ggad-
&ob sEmbgomds.

Immadsms3gdal bgmmzbgds ghm-gfmo 13b0dzbgmmgabalbos 3mMoggdals 3Gm3gLbda. ogn
gOnbom, bomgm ©s 80bs63ndsGome 3m3nbozs30sb Mbos gyMbmdmuagl. mmadsts 3gdal LEmMa
30l 96hRg3s 8930 RBOJBMEDYS ©83MZnEgdyma. baby@ggma dgommmalb sMhggzedy Mbos dmbrgl
dbsmgms 896G ommmdadn g6 33939, Maash dbamggdo asbbbgeggdnmowm scmngzeggb dmgmgbgdl ws,
189 9Ld, 3500 3mDbo(305 30MHM36M MO M F0EYENMGdnEsb 333mMBENBsMMEL. 53 @AM 3o o (30-
m9dgm0s 3bsfg933s dgdmmb mdngd@uen, 3obmbom @ewagbormn bgbom smdds s s@s abg, MmamE(3
qL Bommgzol ngbgds 360336gemmzgaba. 535L056, smbebndbsogas, Hm3 dmMoggdol bymmsgbgds dbatrgoms
98m(30980L BoMmzs(309. DmaxgH atdbmdgdlb MuMm oo s@30Mm3s gosRbns, 30Mg Loydasmb. 't

03 378mbgg35d0, 0 5630 s dmzamg dmEnggdnsb, babsdsmmmm 838 30(398L dmeoggdals
33@b. ImMnggdal 5980 IbaMgms g Ladmdsmadm M@mgdgdobs s 3omEgdMmgdgdal gobzsmagals
dgbabgd bgommdomo ©m30dgb@ns. 35L30 5006ndbgds dbstgms bgds, MmBgmoag magabo dobosm-
Loo 00935mabBE6gdL MGIbANZ oMIMEgEL bogHom Labetggdmm 3abbal JobsmbBgssm. mMaaqdal
®omdadg bagms 3gmebbdgdgdal dgdwga domn Bmgdgda s dmzgemgmdgdo LEmG g 98 dmfngq-
30l 99830 6L dbEgEMmo 30mmdgdal Bobgoznm gobabsdmgmgds s sfs dmmnggdsdoyg sMbgdmma
3omEgdmmgdgdol 8obgognm. 't

dmEnggdal og@&n bgMommdoma gmmdom Mbos dgoaglb s ngo yzgms Losgm bszombob go-
©3gM0b 30mmdsl mbrs dga(3og3wgl. 3gMdmm, 5480l dabsstmbo Laagm Logdolb god@mdMngn gofyg-
3m7d930@sb 1bos 453mdnbatgmdoglb s dndsmomymon ¢bos nymb ©s30l gosby3g@nbggb, 58sb-
@b, mFngg dbsFol Bngm Bs3mygbadyyma doMmds dgmerg 3batol dmmbmizbgdl s nb@gmgbgdl «b-
5 5385ymxz0madogl. ngo bos dmn30309L dgmabbdgdal 30MmdgdL, asbbs jmommgdaym 3ommdgdl,
LadBM(3Lm baMgrgdlb o b 33600 ©gdMMmgdg3L."" FmEoaqdal 59@0b BgdLb@dn gomgamalbabyg-
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amgodgoemo 8., boyembsbodzocmo 4., dgbbodznemo 4., xobmens b., ggemodzocmo M., gEHmogdomdgdao

LobodsGmmmm bbomdal ©sMdsbdn, Lbomdalb dammgal, dbamgms dmGnggdals 3m3ybogszono ©s

LodsGmnmgdfngn sb3gd@gda, by, »a., 2010, 5.

1% 0d3g, 58-59.

16 dsb§mmns ., dmady 8., do6@m@0s ., badmdomadm 3mmgdbol 3m396@stn, 85-3 boabo, md., 2001,
264-265.

17 ab. Lyb-b, boBmgomadm Logdgms doma@ab, 2010 Bemal 22 0sbgFalb 3s6Rnbgds baddgbg: Nesb-1269-

1527-09, 2010, <http://prg.supremecourt.ge/CaseCivilResult.aspx>, [01.10.2014].

107



bsdstorenol gymbscro Ne2, 2014

dmo bos ngmb Logdolb gobdbomgamo Lobodsfommmb abobgmgds, Logdnlb ababgmgds, dmbo-
Bomg bocgms s BaMdmomagbgmms gobamds, baba@hgmm dmmbmgbs, ©sz0lb bogbnsb Mmdgm
Labae@Rgmm Immbmgbgdl gmebbdgdnsb dbstggdo, Mo 3mddggdgdn @s Mo 33d30 Mbrs gobobm-
309emb 3bsc93, Gmam® 0dbgds gobsbamgdmmao dbstrggdlb dmol babadsMomm botggdo. dmeo-
39%0b 590l @ababEnmb 1brs 5nbndbmb Ibstgoms dndsmmgs babsdsMmmmbaowmadn 8mMog gdal o4-
&0b 538 30(3960Ls s Logdal Bo3dmgdals Igbygz9@ 0l Mmomdadg dgbmgdals domamgdoo.

s 30mgdgemos ImMngqgdob od@o 3obmbob gomamaddo 8@ 303gL. sbgomo 3ofmmdgdal
dgbemmgdobs ©d (3306 30mgdemmds 0dosb gs3m3nbsgmdl, Mm3 Immnggdol 3oMmmdgdl
domosbom dbatggdo gsbbabm3Mazgb, Mo MLz dgbedmgdmoas, Bbsfgms mazobyygemads 69653
396mbals Imambmgbgda gammgdgmymb. 3mMoggdalb 30Mmmdgdo, mozobo dabssMboom, 56 Mbws gbabs-
5080093 90mEgLb ImEombs o babmgsmmgdmog babMmoal. s8gbsw, LabsdsMommmb ggemgds dmeo-
39%0b 5J&0b 038 30(39899@7 3ol 3obmbaogmgdal 3mb@mmema. dgbadadabaw, o dmEnggdals oJ@nb
306mdgdo gbgds babgmdBogm 56 08 oMol 0b@gMgLbgdl, MmIgmoag 3Mm39Ld0 o6 BmbsBoemgmdl,
Bensegh IbaMgoms xrmgdgdbs s 3obmbagh 068 gmgLbgdl, dmmnggdal 5@ 0l 83303900 o6 ©s-
08398s. 96 30g3 OmIob bodsMmsmdn, o 3oMal J3ggds Mmdgmms 3goae Bbg-Rzgmmgdsol
960655030093 90Mm©s, B, 3539340 03 30bbom, H™3 30635 Rsoabmb bbgbgdmma 3gomama bbg-
R3gmmgdoo s36domamo §890gds, 1396 Mbos 05936693065 8ol 808xgdb. e

dmM0ggdal o4&l 3@ 30(3900L Mmomdodg babsdsmmmm amgdl gobRobgdsl, Mmdgmas bbgs
dobsombob 3Jmbg ao@obyzg@omgdobsgeb gm@dsmumon o6 gsbbbgsgwgds s dgmagds 3obmbom
503 960m0 g5056943980mmgdol gm@m3al dgdswagbgmn bsBomgdabasb. sembadbmma asbRnbgds dbs-
900 5656506 R gdqdLs o 3ormEgdnmgdgdl o6 BaMImMImdL. gobhabgds, 3mmnggdal og@o0b ba-
domonmgdmngo bodysmob s 3obo 3G 30(3900L badysmgdss. ImMnggdal og@&nb momdsdg domgdy-
o g56R06758 babadsMmmmbangfn 8mMoaqdolb @sdsgznfagznbgdgmo m3mdgb@ons.

dmM0ggdol N30Mo@gbmds agolb gosbyzg@ ol ghmagzsm g3mbmdonMmdada gmobogds Gm-

"’ 0939609~
o dotonmabagmgdol gMo-gMon 3Mmdemads bogdnlb bLadmsegmg s Imbsdstmmol ddndgbn ©sE)-

am@ (3 M3momm obs3ofggdal dgd(306985d0, sbg3g @EMAL s gbgManal sbmagsdo.

300m355, M3(3, 396930309, Jotomdbagmmgdol batnbbbg s bbb asgmmgbsl s, 08sgmMmuma,
063930 LabMgsEMydol bdsmmEnsb ¢ 3dsgmzomgdsl baddgms gsbbomaals gobsbag@mdmnggdal godm.
Lobadasmmmm 08sdg 3o o6 ¢bos BodHmdragl, Gm3 ,Rsdadma bogdggdob® asdm gomgdn ogMmgs,
5639 Ibmmme 035Dy, M3 LEMMS© g563sME@G™ML 396mMbn s LEMMo© gosbygn@mb 335 o9y 03 bag-
80l 3mb 36980 dgwa. '

©530b dmazomgdol 3Gm3gm®als (dispute resolution procedure) 353mygbgdabs s aog6M(39mgdals
39360 80dg D0 5MbgdmdL. g36M38d0 50580560 YYBEgdsms gobg00moM 5363 Lamagg Jobss omgma Mo-
30 396mbgdals Jomgdsl, Mobsg 3m3ygs LobsdsMomm 0bbG@M@gdalb 3g436s 500530560l NRMgdoms
©053980b g50006939@0bL 30Bbom, Mods(y byma gmbym ©az0l gosby39@ 0L 89460b3gdal DML oMy
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30b0 658300 §Nbg(300 — s@abENmmL doomabagmmgds, bnb, ,dsGomaLsgMmgds”, Md., Nel,
2006, 56.
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Law, UK, London, 2006, 495.
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©30L sm@gMbs@ oo bgboom aowsbyszg@e dg@&owm ©3356MgdL Ladsmmmgdmog 3MmMdmgdsl,
300007, dmass, babsdsmmm 3Mmgbo, Mab dgmgasms NdHNb3gmymegamos bogdal Botdmg-
30bmgob magol sMoegds. o3 (39, 300 S gMbaGonmo a505by3980bmzal dodsmmgs yzgms dga-
2393530 3615 F0Dobdgbmbama. BmgngMon Lobal sg0lb s B30Bbabmzal LabsdsGmmm baddnl Bam-
3mgds Ly 39mgbm 3Mm(39L0s, MaEasb dma LoGs(30530 BbmmmE LobsdsMmommmb aswsbygzgdnmgds
NbBEOHN639mygmBL LEME LadsGmnrgdfing domomgdsl dbstgomomgals, bmemm o, bawass ©o30L Sem@g-
Bo@ogmn gbom goagMs yzgmadg 93Mmdamgdamo dgomeos, babymggmoas, HmI ogn M3 0dsmy-
o 0d6gL a03myqgbgdmmo LobedsMmmmm gosbyz9@nmgdal 358mygbgdab momymaal gotgdy.'”?

356 3bs @s Imgamal ImEabl Logdab Bomdmgdal dmMoggdom @obEMmgdabalb brgds godnsba-
900 s babg@dmaga Lobodsfmmm 3Mm(390Mgdal Meg0050 (30 gds s gl MMl 08 Im-
653399730 39005643989, B3 36M79dL mMag gdal 30BmMdgdab dgbadydsggdmaw bgnfogdsm. bagdal
s@bgdomae gsbbamgobagsb goblbbgzeggdom, brgds Labsdsmmemmdn sMbgdmmo agob LbMogswm ©s
Lodmemme 3mgge6gds, Jombgmmo dgoganl sgomow sebEmmgds s “aomanbyzg@gmo gowsby-
3980mgdab” me300006 sFngds. 330600908 baMggda, Moz @ogol Imggzemgdal g3mbmdoy®mmdsl «b-
393L badL. dmMog gdal 30Gmdgdab dg343s3980bsl bpgds 3mba300ms ©8m3Mds s dgrgMgds, Mo(3
3Mbxm0gd ol 3mggzogdal N3nmmdm babsdoMmdss. bodasbabdgmoas ob gogd 0, MM 30mmdgdals dg-
3mdsggds bgds bgdoymaummdom 3dz0mdnsbo s 368 3Mbgmad&nmn abgdom, Mscs bgmb @bymdl
3 dbmmme o30lb LEMog s 989d@N® a5056Y398L, 3038w dbagms dmmol dgdmaman gobbo-
00 9H0gMHnmdal J565MBN6935L gbadmm bLadmsgmm 39Mb3gd@nggdom. '

dmM0ggobolb dbotgms bgds goMmms s IMagmabdmdzzgmo, gssbyzg@omgds 3o — bgds-
4mgxmmdomon. 030 000gd0lb bEmmom sMganmamgdl bodsMmsembamdmgdol 3Mm(3qLL, doMmmadlbs-
RKegdol o LobodsFmmmmlb 306BsbMbL Lo Fmmam 3mbozsl. of brgds dbatggdabs s Labseds-
b (bobgmdbogm dsGmnmadbsgnmgdal) HO@0gHomebsddmmdmmdobs ©s 3m33GMHmdobol ¢dacm-
mgbo go3mgmabgds, M3, sbg3g, 3enbrgds ImMngagdom 3G 30 (3900 30MHMdgdal s b gdada.

ymz9mogzg bgdmembadbmmolb dgbadsdnbom, brgds LodsMmmasbmdal smagbs, Mmdgmacs
3bogoms bgdol godmgmgba-gobbm(30gmgdadn godmaba@gds. 3mbgmod@ol sbgmn gbom dmage-
6905 530b g9005643980L bagyzgmgbm sm@gmbs@ngss, Mmdgma(s, sbggg, 9350mgdlL babsdstmmm
369LB 0L, 306006 ag0L SLgmn gbom Imazemgdal dgogasw Labsdsmommm bzwgds M339 KSOLOM
LodMasEMYdMNg PN gHNMASL s 3G LabadsGmmm 3Mm39bab dggasm eds@(3bgdmmoa MmBg-
m0dg 3bofnl Mofmymgnm gdmznsl. gobbomo babmasmmgds 30 M30Mzgmgbo 3ommdss bmgosnEo
35693mbs s, 333 dmEal, badsbzm bgd@mEal bymymaabogab.

6. ©3b 336>

LadobBHM YOHMNgHNMEgda Lodmomadm 30bmb3gdemmdals Lagmdzgmbdg BgbEnggds. be-
dmgomagdm 396mb3gdmmds 30, bbgs 36n3369mm356 360b(30393msb gMmaw, 9i3¢dbgds Labgmadgs-
Bmgdm 030L8mgd0b 3G06(303L s FbaMgms MbILBEMOMMBSL bgmdg3Gmgdol owadabsb. bs-
dmgomadm aFmmogmomdgda 5g98mas 3obo Imbsbomggdol msbsdsmnmmgdosbmdadyg, Mm3gmadn(y
LobgmdBogmb Rotrgss ©ayzebamos 3nbndndsdwy. Loyn@Momadms, Mmd bgmdg3Gmgdol owgds,

172 ab. Levin A.L., Shuchman P, Yamnbon C.M., Civil Procedure, Cases and Materials — Successor ed., New-
York, 1992, 543.

3900. (3935999 8., 3905309, o30L g5036Yy39@ 0L sm@gMbsGoymo gm@ds., md., 2010, 47. 393-
amdn dJomomgdoor: Werner G., Mediation als auBergerichtliches Konfliktlésungsmodell, Am Beispiel der
Trennungs - und Scheidungsmediation in der Bundesrepublik Deutschland, ibid, Stuttgart, 1999, 60-61.
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30bo dnbsambol Rodmysmndgds Mbws 88oMgdwaglb 3gmamboboabog® babosmb, o6 1bos nymb dmA-
39698000 ©5 396mbLoBbs>mBoggm. '™

bobogmbmmm-gamawn MMHcmngMmmdgdol gsbznmsmgdsd (3bmgmgdsdn Bomdmdgs bbgsmabbges
Lobob goMoagdsbo, dso dmmal bgbbals, Mss gMmobbdmdl mMa 3oGob — 3GgEoGMENbLS s Imgamals
LodomonmadMog 303306, bowss s 30mgdgmos bb@ow gsbabsdmzgmmb 3ommgdamgdom badsm-
gdM030 M0 gMmmdab ©g@smgdo babgmdgzmmgdm embgdy. 535bmsb, 306mbIgdmmmdal do-
Bobos 03358 MMBbG0Z0 0bGgMgbo s 88 BnBbom ssMga oML YHM0gMcMBs, Ma(3 dma(3o3L

Lobsdamomm bgbom Mganmomgdsl s dmMoggdal gboom M@0 gHNMal gobobrmgdsl. sbsemabobs

5 dgxod5d0b dgmgasm anbwgds, Mma3:

o bodmgomagdmbodstommgdfngn 3omgdemgds ocal badstosma@mmagfmommds, Hmdmab
domoma(y 3mzgamyg 3omEgdamos 3Mgn@mmal LabasMggdmme dgobEmmmmb asbbsbdem-
360 3mddggds 56 meg0 3g0393mb dobn dgbEmemgdobash, bmmm 3G g0GMEML Yagmads
5d3L dmbobmgmlb dmgemaglb gommgdamgdol dgbEmmgds. 3omEgdnmgdol oMmggzal-
ogob dmgamgl, babsdstoemmlb 89d3gmdoom dqbadmms @seg30bMmmb gLMymmgds b Dasbals
3bsbmamMgds, M3 dONbggmymxzl 3Mgo@mmab nb@gMgbgdol @s33sL.

e LbLg Lobgbbm YOPEgHNMEGEL M Me380 gobabomogl. 8g3bEy magn gdmgbgds Labbl, bm-
M M(30399M0g 0530 badabzm 3HgEoGLS s 6565ML. 3oMggm dgdmbggzedn baydatns
bogmegza3bmzgEgdm babosmab mEmogmomdsms doMgammomgdgm bmasw bm&dgddy, Mm-
dgmo(s, 93539 MU, dgbadmgdgmos gsd3mgznygbma yzgmes Labal babgbbm MBHmagHRm-
doms 808sMm, bmemm dgmeg dgdmbgggada Lgbbal b3gogognm Lobgbmsb agedsb Logdy,
M3 gdbas bd3MgEoGm obgLbgdmmgdgda sbmm(309mgdgb.

* PP YMHN0 gAMoL bagsbn gmsmo Msbbss. Dmaswn Labogomm Ladsmommgdmagn og-
Mool Jobggom, gemagmomdol mdogd@o bogmoas, Gmdgmbs(s o4zl mdogd@nca ggmbm-
3039960 0Mgdgmagds, M3 398mabo@gds Bobdo s 8Ms 3@ nm LafMggdmasbmdada.
Lofggdemmds byydagd@ Mo 3oGgammnss, Babo — bogmol mdagdd Mo g3mbmdogyo mo-
19099,

o Qoo 3omEgdmadol dgLAmgdal saomo gobobodmgFagds dgbEmmgdolb sanmals
dgbobgd LogGom bgbgdal dobgogom. badsbzm bszMgo@m HAMogHNMbabab 3Hgodnb
aoaboal gomEgdnmgdal ,o@gombsdymagmos” dmazomal s6as6ndn, Mm3momsbsy d56-
30 bmE(309mgdL 0obbgdal Rsdmgmal, 64y gommgdamgdal ogsmasb.

e gFmorbsMgmndm NMmngmmmdgddn 3MgEndmma s6ab 3Mgoodnb gsd3930 oMoooe-
mo 3060, Gm3gmbag bbg 3Ggma@ob 3033930 1bmogdb. Ladsbim 3Mgondom dmbamagd-
mg 3060 ,dm3bIsMgdmor” 0bmmgds. ,dmBb3sMmgdgmn 3sb08s6Bgds, Hmamt(y doMswo
bognmmgdobomgl Logmbmal, badydsmb 96/ws ImAbabyMgdal 4s3m3ygbgdgmn, d93dgba,
93339000 96 sbgmo go6DFsbz0l dmbg Bmdomady. bLedsbzm 3MgEo@ 0l YMmngHmnmdgddan
dm3bdsmgdgmo Gmam s Bodognmoa, sbggg onGowogmo 3ol baboom ggggzmabgds.

*  bgbbob bgmdgzEmmgds bgmdgzmmadol ghom-gMmn Labgs. 88 bgmdg3Emmagdol dbm-
mmE gMon bty 3obEnmmal gsbbsdrgmymn dmJdgmgdal dgbemnmgdol gommgdaymg-
3ol = gbos dbgbbgdmabgsb bLabbow domgdamn Ggumab sdGHMbgds, bmem dgmeg dbotinl
= 353bgLbgdmab YHmMydss Imombmazmb asbgbbgdamo msbbol 356 edmNbgds. dgbods-
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dgbggemos o., bobgdg 3 mgdbm Mo30LYFmgds, Mmamz bLadmdomagm bodsmmalb 3M0bznda,
6b0 ©s 3603369mmds, ,dommmabogmmgds s 30bmba®, md., Ne4, 2009, 46.
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289dms dsds0sdgoea, bodobyo jmgwogol (bgbbol) byedgtryegos ©s bsbsdsmoermbdogto

dmm0gg0s bsgmgeogm gsegodgemgdols esmogggobsl

dobo, bgmdgz@mmgds ogdamam nmzmgds gumoab goms(39380L 3m3gb@nwsb s o3
dm 7390930l 3obbmM(309mgdsdg dg3ntgds bymdg3enmgdol @ewgdsl 56 603653L. od(ze
5d39 5cbobndbsogns, HM3 Hm(3s by dg3Emmgdol a©gdal msb sbeagl 3Mgo@ob gows-
03635 96 go(3985 — bgmdg 3Emmgds Mgoemm@ns, 35aMs3 0 LdgMgEoGm sbgbgdamgds
bgmdg3emmadom 3obEMmmAL 3Hgodnlb dmdsgemdn go3gdsb, sbgmo bgmdgz@mmgds
3mbLgbyamyMos.

353bgbbgdgmn aomab393Lb BLgbbgdgmb gl Lagnmmgdsdo ws, dgbsedsdabaw, Lybbal
bgmdg39mgds 5ol Jmbgdal bszmmmgdsda asms(3930lL o030l bymdgzGmmgds, Gmgs
353bgbbgdgmon, aoM3zgnmo 3000l d93mga, 0666yl 3bgbbgdmal Lo momgdsdn gowe-
(399 Jmbgdsb.

Lgbbal byedggEnmgdol BgdoMo GmEmdss eaqbarmo, cd(ze dgbadmgdgmos dbsmgms
d900bb3gd0c godmygbgdmm 0d6gb bgFammdocmn gm@ms(s. BgMommdomo gmM8nm ©owg-
dmmo bgmdggegmgds doM@ngo oy oo babm@omm Bgboo gogm@mdegds, gb dbsmgms
69ds-byFgombgs s8m 3nEadaea. BmamE3 bgbo, Ladsbzm 3Mog@ 03530 Boema babm@ -
m Bm@Is o6 g53mnygbgds. 39Mdm NM@0gMHcmdgdda 3o dbmmme Lasgmmdabsal sds-
8gd0mo g6 0gdabomgals ndsfmaggb 3sb.

Lgbbal bgmdg3Emmgdol gos dbsmgms dgmabbdgdom gsbabsdmgmgds, Hmdmal gobgmal
d93am3 350 Mbos adGMbogl. 396mbn nmgamalbbnbgdl gomol @sd&nbgdals sem@ -
Bo@0goba(3. 3gMdme, 09y 3ol sdMMbgdal gows goblbodmgMmman o6 scnb, 35dnb gomo
©0d6Mbgdmm Mbos 0d6gL 3Mg0G™MMalL 86 Imgamals Bngf bgmdgz@mmgdal 39693980-
Lab.

Lgbbab ©Es830Mgdgmb dgndmoas Moo mdgab bybbab go393sDy, o Bgmerg 3batol Jmbgd-
61030 3gmdamgmds 0dpgbsm gomamgbrs, Hmd dgbadmadgmoas bagfmmbg dg943bsb goemals
©336bgdsL. bybbob dg306gdal Bndstim, 3obbbgaggdom megsw Lybbal bgmadgzMmmgdals-
356, 396mbo nmbmgl bymdgzEmmgdal BgMommdom goxm@dgdsl. sbgmo dgmabbdgdgda
365d@n30d0 0dz300m05, o33 Jog (s O™3 snmb, ngn LadsMomgdfngsm o6 5ol bg-
bob bgmdg@mmads. sbg3g, 398Lgbbgdgmb dgdmos Imombmgmb w339 as393mm0 3oemals
3366935 03539 Lodyd(300d0, o) Imzgamals Baogyma Jmbgdcngn dpagmdastgmdal dgbobgd
353bgbbadmobmgol (36mdoemo gobs dbmmme bgmdg 3G mmadol ogdol dgdwmama.
dm3bdsmgdmol 0689 gLgdnEsb 353m3nbafmyg, dsb30 aob393L Lbgssbbgs 30bEmdMom-
30bo o 30mMdgdals Lodobzm 3Mga@gol, Bmaminzss 03mmggeHo, bLadmdbdamgdemm s
5.9. 33 dmMab, Ladm3b3oMgdmm 3MgEoBL (3939 Meg0 gmdmds Lb3-do, Hm3gma s, sbg-
39, 9gbadmms ngmb bGsbsMEMmo, LEMIbGNE0, GNEabEmmoa, s3@&m, Lobgmesbm, be-
©5d393m o 5.9.

dmzgaeal Bogf 3690080l bpmdob dmmmB o godmygbgds Lo Moo m MHmagHomdals
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4 Friedman M., Friedman R.D., Capitalism and Freedom, 40" Anniversary Ed., 2002, 133.
30bbgbab bmgosma&o 3obnbalbdggdmmds gumabbdmadl ,Moma3ol, BogMed 5o ymggmmgol gfmo
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39b; Dmgngon 3sb 0g4gbgdl, Hm3 bm oMo dgabgdmmon ngmmobbdmb; Bsmgsb dgzta 30b(s dsb
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Mg dmdomsgdggol domasbmdsdn.” ab.: Votaw D., Genius Became Rare: A Comment on the Doctrine of
Social Responsibility Pt 1, California Management Review, Vol. 15, Iss. 2, 1972, 25. (3080t gdq)emos: Garriga
E., Mele D., Corporate Social Responsibility Theories: Mapping the Territory, Journal of Business Ethics Vol.
53, Iss. 1-2, 2004, 52.
¢ Carroll A.B., A Three-Dimensional Conceptual Model of Corporate Performance, Academy of Management
Review, Vol. 4, Iss. 4, 1979, 497.
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08 3553900Mb NRBO™ 3980, bomygbmb Lo 3McsM Magh YBm Bomamo Immbmgbgdn, 306y gb 3Em-
©94&0b 93656emmdal, IMBomo YOm0 gHmmdgdal Im36gLEoagdgmo ob gocdmbrs(z300m0 3obmb-
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7 Carroll A.B., A Three-Dimensional Conceptual Model of Corporate Performance, Academy of Management
Review, Vol. 4, Iss. 4, 1979, 500.

8 Carroll A.B., The Pyramid of Corporate Social Responsibility: Toward the moral management of organiza-
tional stakeholders, Business Horizons, Vol. 34, Iss. 4, 1991, 40.

®  Arenewed EU strategy 2011-14 for Corporate Social Responsibility, European Commission Communication,
Brussels, 25.10.2011 COM (2011) 681 final, 3.1., 6.

10 Arenewed EU strategy 2011-14 for Corporate Social Responsibility, European Commission Communication,

Brussels, 25.10.2011, COM (2011) 681 final, 3.1., 6.
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(30mMbseM3s LobsMmdmMgdds MYowgbo Mo dgadabglb gemmdsmabs300b gMsda. 5980 3gbbagmoal
0599398009050 030b 3obbsdrgMs 0y Mo babolb Dgdmddgogdal dmbogbs dgydmoas gemmdamnds(zo-
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obgfamgdoo ab.: Buhmann K., Corporate Social Responsibility: What Role for Law? Some Aspects of
Law and CSR, “Corporate Governance”, Vol. 6, Iss. 2, 2006, 188-202.
0@gs, HmImol Jobgogoms BoMdal s domosbmdada d0bbgbol Logdnsbmds wbos Jggsbogl
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dmoggds 3obmba. goMm8s oM oMol LmosmyFon 35Lybabdggdgmo vy ol Ibmeme 3obmbab
30b0domy@o 3mmbmgbgdals ©sd (3350, Mawasb gb ool ab, Hobay bgdnbdngMa joMgn dmdomasdg
B 8390090m9L“. 0b.: Davis K., The Case for and against Business Assumption of Social Responsibilities,
The Academy of Management Journal, Vol. 16, Iss. 2, 1973, 313.
3 Ertuna O., Ertuna B., How Globalization is Affecting Corporate Social Responsibility: Dynamics of the In-
teraction Between Corporate Social Responsibility and Globalization, 60a6do: Aras G., Crowther D., Gower
Handbook of Corporate Governance and Social Responsibility, Gower Publishing, Farnham, 2010, 323.
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b (309mgdobs s badgbamdgm Logdnsbmdabomgol GndnMow sdsbsbnscmgdgm Jobsbl.

4 Windsor D., The Future of Corporate Social Responsibility, The International Journal of Organizational Anal-

ysis, Vol. 9, Iss. 3, 2001, 227.

3ME3mBsg0mo bmgosmgmo 3sbababdggdmmdal bbgs 3606(30398L dmeinl sebabadbagas bogad-
3y gdab RoGommmds, goddgnfgemmds, msbsdndmgz@amo Loy ggomgbm 3Gog@ngs, babosbywo-
MEmds, 563060335mEgdmads ©d bmznsmm@a 0bggb@nfgds. JmE3mEs3amma bmgosn®o 3o-
Lybobdg gdmmdal 360630390l sbgma Loboo 3msbogazacgdal dgbsbgd 3639 dodmboegs ab.:
Kerr M., Janda R., Pitts C., Corporate Social Responsibility: A Legal Analysis, LexisNexis Canada, 2009.
Lagmggmmome 3830 (39emgdgmo asbbabmgMgdal nbgogzom ,8mafemn asbgomstigds stals gob-
30m5M9ds, MHmIgmo(g 53d5ymxomgdl mg39bgmmdalb dmmbmgbomgdgdl dmdsgomo momdgdal
dgbadmgdemmdabomgolb sngdsymanmmb doma Lo 3nomsfa dmmbmgbamagdgdo bagHmbalb dg436al
a569dg. ab.: Report of the World Commission on Environment and Development: Our Common Future
(1987). <http://www.un-documents.net/wced-ocf.htm> [15.03.2014]. ©s35@gd0m 0b.: ,35699mb ©o(330L
dgbobgd” bodommggmmb 3obmbals 3g-4 3mbemals ,,3” 3964 0.

17" OECD Guidelines for Multinational Enterprises, OECD, 2011, part I, A, 1.

0d39, 7-

¥ odag, 14
2 OECD Guidelines for Multinational Enterprises, OECD, 2011, part I, A, 6.
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begosmmo 396508gmds mzabmdMagam LadgBsmdgm baddosbmdss, Mgmm byb@ew, badg-
Bomdgm Logdnobmdal msegobgdnto bgogzss, MmIgma(s, Ladmmmm xsddn, bmosmyMo 30bbgdals
300Bg35L g3LabyMgds s NROM Ig@o MgomodEgds sbam MmMasbobdsznmm BmM3gddo, 30006
1339 90bLgdnm bsdoBmmgdMog gm®m3gddn.? mnd (39, 5939 Mb©S 5006036mb abs, Bm3 8Lbgamo, ggs-
Losbo Jomamadob mMasbnbgdnm dsbomdg 8mzadfg 3mM3mMa(30980bm30Ld(3 S 5835MGM Joo-
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35630056 7930b LGB ganmmo bgzal s®bgdoma bsbamo bogds.?

begosmMo dgbamdgmds 3omomdbgdoo bagby Bgbmdgbos, Hm3mal God@mdmog asdmg-
06935L bmgnama@o baBsm3m Bomdmaagbl, Hmdgmoa(y (3@oemdL dgogbmb 3gGdm s Logsmm
Lyd@™AL Mol s@bgdnmo boaMogmyg. bmosmyma dgbsmdgmdal dgdmbgzgzsdn Bobs 3mabdy
Bodmbgmemns bmgosen@o dobsebo, beaemm bemzoom@o baBs@dmb dogM asbbmE(30gmgdmmo badg-
Bom3gm Logdnsbmdal gomamgddo domgdmmo Imagds, N30Ms@qbaw, bmosmy®o 3odbgdol Jomby-
3L b3atmgds. ,Lmosrn@o babsM3m™ gamom 8gmdnbos, HmIgmdos aogHm0sbgdmmas dmggdals
300980l doDsbo s LEMogzs bmznsmma 30bbgdal dombBggzobs3gb, Mo gobsdammdgdl dob dmamyg-
6 damdatgmdsl 3mg gdal domgdsdy MG b@nfgdamm s sbgmn 3abbalb 53 Jmbg 9.6. n@ge«y-

21

3MOM3mEs309ma bmgosmma@o 3abmbobdggdmmdobs o bmgnomyco 89656H3gmdol obGmEnnm-

dgomgdomn 39ML3gJ& 030006 aobbamgsd shggbs 3mME3mEs30nmo GomebmGm3nal gobgomes-

1960b OHmmo 390G 0mma 3odoomabEmco bob@gdaol Rsdmysmndgdada. ab.: Rana S., Philanthropic

Innovation and Creative Capitalism: A Historical and Comparative Perspective on Social Entrepreneurship

and Corporate Social Responsibility, Alabama L. Rev., Vol. 64, Iss. 5, 2013, 1121-1174.

2 ob.: Social Business Initiative Creating a favourable climate for social enterprises, key stakeholders in the
social economy and innovation, European Commission Communication, Brussels, 25.10.2011, COM(2011)
682 final.

B 8bgm3gmmdada doomgds 889M0gmmo Mgoemmds ab.: Page A., Katz R.A., Is Social Enterprise the New
Corporate Social Responsibility?, Seattle U. L. Rev., Vol. 34, Iss. 4, 2011, 1353.

24 Kerr J. E., Sustainability Meets Profitability: The Convenient Truth of How the Business Judgment Rule Pro-

tects a Board’s Decision to Engage in Social Entrepreneurship, Cardozo L. Rev., Vol. 29, Iss.1, 2007, 634.
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a5630m0M9dmm 439469330 d903Rbggs sbaemn, asbbsznmEgdama gm@mdgdal 394360l §9b-
©gb(z0s. dbamo gmMIgdol d534353980L odsobos dMgbwnl 39486, BmIgmai gqbgmnboycaw
bmgosn® 896508gmdobmab ngbgds sbmz06Hgdmoa s 8ol (36mdsmdsl dEHNbsgmymalb.2e bm-

25

Joommo Ggommdabomgal ngmmobbdgds s(obsdgbamdgm (s6s3m8gH30mma) nFoonmo 3060,
3 gemo(3 LagFobBm o6 Lbgs Fbasgbo oREBsBLAdAL GoMamgdda sbmM(309mmgdl bemznomu& 3g-
Bom3gmdabmab s 3o3domgdam abazns@nzgdb. 35306, Hmabsg bmgnsmymo Lobofmdm Mgaomaum
393080 od5600g853L Lognmgdl.

% Reiser D. B., Theorizing Forms for Social Enterprise, Emory L. J., Vol. 62, Iss. 4, 2013, 733.
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30dE0 LIBSMBML LodsmommgdMogo bGs@mLoLs s BMEMBal DL O© asbnbsdrmgMgmmdal bs-
3oobo bdoGsw 3608030L 4399 943930 LEMGgE bogswababswm dgmogomgdal @sbgbgdal 3mmboo.
JoBoggm Mgommdado bogzgmdmgdgom mmasbnds(zonlb dgdmbgggadacs 3o 3ol doge gsbbmmsngmyg-
e ©adbatyg bobosmalb 3dmby g3mbmBagn@ Logdnsbmdady o6 3G (39mEgds Logswababopm dg-
003500.7 bmznsmm@o 39656G3gmdab 3o6Lbbisggdmm Logssobobosmm Mgenddn sdgaszmab bsncmbo
3603369mm3obns Jg9ysbsda bmznsmMa dgbomdgmdal aobgnmamgdobsmgals bgmbayMgmoa dofm-
3980b d94360b mgombsdGaboor. bmgnsmyma baBsG3mb dogH domgdmm dmaqgdadg bLogowabobomm
dgmogomab @awggbs, by 33067, 83933606 oE 60 7dMma doamadnl sGbgdmds, 3603369-
mm35605 dobo 30d6gdabs @s Logdnsbmdal bdgs0g030L gomgsmabbabgdoom.

2003 Bemob 22 0gemabl g36m30b 3033060l 8060bGEmms badgmad doomm ©swagbamgds g36m-
3o 3mm3gMme@ogol (European Cooperative Society) bLgos@@&ob dqbabgd, GmImomsy g36m3gsgdo-
ol mbydg bmnsmmymo baBsmBmgdal badsGomgdmngo bsGnbo gobobsdmagms.?® bmznsmamo
LoboMIML LodaMomgdMogn FmEMBolb 3Mb3MgG MM asdm3zenbgdgdl d3-30 bbgowsbbgs 3@ e gdal
©mbgdg BoMmBmoagbl 3mdbamoa 80bbals 3m@m3mEs(zns (Flexible Purpose Corporation),” bothg gdemm-
30l gmM3m@s30s (Benefit Corporation)’ ©s 05350 dmaqdol dgdmmmmo 3obnbabdggdmmdals 3ma-
3sbos (Low-profit Limited Liability Company (L3C)).” a596005b9dam Lodggmda 093-bogsb gobbbgs-
39600 Lmosm&o bobsdmb dq436s dgbadmgdgmoas bomgdm abBgFgbol 3m33sbaals (Communiyy
Interest Company)¥ gm8000.% sbagmo 3m@m3mGsonmo gmm3gdolb 0Magzmog gsdsmormmo ©obgmbo-
930b dofoma@o mgds dggbgds 08 bszombl, o Medmgbom MabbzgMmadn nd8ymeggds 56 Mo BmMmInc

27

ob.: bagoMmggmmb bogosbobom 3mmgdbol 99-5 3mbmol 1-gma Bobamol ,o% 3mbg@a. Logetro-
390mb bagoobobom 3mmgdLob 117-9 39bmab ©sbsbgbag o6 Mbrs godmazmhgl dbgoggemmdo-
b, o330 gobomgamabbabgdgmos ab, Gm3 Lmosmyma Igbacdgmds o6 BoImawaqbl Jggem-
dmg8ggdsl dabo 3mobognGa goggdom. Lmosmn® LsbsMm3mdn ©sbogdgdamgda, MIGogmal
d98mbgg35d0, Bobo bogdnsbmdal dgmaagdab 3969503006530 bofmBmaanbqb. bmnsmymo Lobsm-
3mb 0gs 9g8dbgds mygzbab Fgeab LEsgmgdal 3oGs@Ggbmdsl mggbab do(3985Lmab Jgmsmgdao.
28 gb.: Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European Cooperative Soci-
ety (SCE). OJ L 207/1, 18.8.2003.
»¥ 3mgboeo 80bbab 3mEm3mEs30ab ogdbgds dgbadmgdmos jomagm®mbaol 38 s@dn. ob.: Senate Bill
No. 201, Chapter 740, 171.08.
begoaea@o bobam3mb agmdbgds batagdmmdal 3MEM3mEs 300l gm&Gdom 339 dgbadmgdgmas
3g6nmgboob, 39M3mbE 0L, gmsoggmal, bom-gaMbobs s jogs Me8wgbady d@o@do. I&s@gdol
LEmmo Loob gobmds, MMImgddss Boomglb LofMggdmmdal JME3ME300L Mmamdadg Lomsbswm
396mb3gdmmds dgbadmgdgmos dg8wga gm-3obsdsmmdyg: <http://benefitcorp.net/state-by-state-legis-
lative-status> [15.03.2014].
adsa 3mggdal dgdmyoyymoa 3sb4ybabdggdmmdal 3m33s6aal Lo 3obmbagdemm ©mbgbg dmbgl-
08900 gehm-gHmnds 30Mzqmds 39H3mbG ol 3@ ds dmobobs. ob.: Vermont Corporations, Partner-
ships and Associations, Title 11, Chapter 21, § 3001, (27). 3858 gdob sdm3bamsga Rsdmbomgamal babgs
dgbadmgdgmos d98wga ger-dobsdstmmdy: <http://americansforcommunitydevelopment.org/laws. html>
[15.03.2014].
32 ob.: The Community Interest Company Regulations 2005, S.I. 2005 No. 1788 (U.K.).
B 9360m3sbs @s 33-30 bimgosmymo babam38mb obogmdbgdmawm s@bgdmmo badsMmmgdfngo gme-
3980L dodmboemas ab.: Esposito R. T, The Social Enterprise Revolution in Corporate Law: A Primer on
Emerging Corporate Entities in Europe and the United States and the Case for the Benefit Corporation, Wm.
& Mary Bus. L. Rev., Vol. 4, Iss. 2, 2013, 639-714.
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8bs Bsdodgoo, JmEHIMMsG0 o bogoseymo Jobyboldsgdcmool Hmeo jomgo JmEHImEHoz0)e0
dotrmgol Jogmoeo dmegeol dyfdbsdo: syz0egdgero 88600798900 @s domo gmddobomgds

99393° 3mgdboemn 80bbals 3E3MESs (308 96 b3 LaMggdemmdal 3ME3MES(300 Lo FMEM3MES(30m
Ladsmomabs s gMmM3mM(309mo dotmmgal doMamawo 360b(303980b dmddggdals 93063@3630.34

4. 3m@3mAEs30mo bmgnsmao 3sbybabdagdmmdabs s 3mMG3m@Gs0ymo
dsmmzab gMmnngMmcndndsmongds

4.1. 96009M03d03560930b 336L3dM3zMab Ls 30mbabsngal

33 (3099mn bmgnomeGio 3obnbobdggdmmds 0o 3MmE3mEa30mmo dommgs 3MEM3mGs(30-
@m0 badysMmbomgol edsbsbnomgdgmo asbbbgseggdmmo 3obbabs s sbndbymgdals 3dmby dmgmy-
bgdos. 3MmE3mMs30mmo oMmngs LagmMm3mmaigom bodsmmoal dmsgata mgfmdans, MmIgmadsy mobo-
3906Mm39 Abmgmomdn gemmdsmumao 3603369mmds 3g0dnbs.*® 30Dyl Lg@mEMabocmgzal genmdsmo-
Bo(3008 Log30sbmdabs s 30630006530l sbamo Bgbadmgdmmdgdo dgJdbs s, 8s3HMMM, go-
Bt 30bo 3obbabdggdermmdab gamamgda. 3ME3MEs309d0bswdn LEMsgs dDsMmon dmmbmzbgda
50 3g3mogemamads bmmme &Momnzonmo bogoddmmogfgdal 068 gcgbgdolb gomgsmabboby-
30l o930 gdemmdoom, 3501, HMam (3 aMdsm© EMbydg 3mmsdsady, bmosmm@a, 3mmnd oo
5 93mbmdogyma domonamagdom segndgom bmdogd@gdl, sbggg, Imgmbmggdom Lobgmdbogmbs
©3 bogFmedmmabm bLadmgsmadol 068 gMabgdabomagal sbgsmndal asbgges.

3MEA3MMS (300 BoMmzs, Y39madg GFoMomm a3 (39mgdamo asbbodmgmgdal mebobdsc,
60l LobGgds, HMImal gdzgmdomss LodmasEMgdgdals bymddmgsbgmmds s 3MBbGEMMen bmE-
(309 935.% 3Mmygbmeo 3. 3m3Gn 396036s3L MmB, ,bgmBdmzebgmmds s 3MbEMmMEo 3MmEm3m-

Moo dammzgab bab@gdalb Mo d3o3mcbgens“Y s LEmMgo 380@ma ,,3MM3mMs30¢ma BoGmgs

“ 38

3MO3mE5 (30530 dogmaggdal Jows domabbdy gm3mbomMogds®.

34

593-0b 3073096 Logf(zgdo godasMormoa gobbomggdalb dgbabgd ob.: Plerhoples A., Can an Old Dog
Learn New Tricks? Applying Traditional Corporate Law Principles to New Social Enterprise Legislation,
Transactions: Tenn. J. Bus. L., Vol. 13, Iss. 2, 2012, 221-265; Callison J.W., Putting New Sheets on A Pro-
crustean Bed: How Benefit Corporations Address Fiduciary Duties, The Dangers Created, and Suggestions for
Change, American Univ. J. L. & Bus., Vol. 2, Iss. 1, 2012, 85-114; Haskell M. J., Choose Your Own Master:
Social Enterprise, Sertification, and Benefit Corporation Statutes, American Univ. Bus. L. Rev., Vol. 2 Iss. 1,
2012, 1-53; Johnson L., Pluralism in Corporate Form: Corporate Law and Benefit Corporations, Regent Univ.
L. Rev., Vol. 25, Iss. 2, 2012-2013, 269-298; Johnson L., Unsettledness in Delaware Corporate Law: Business
Judgment Rule, Corporate Purpose, Del. J. Corp. L., Vol. 38, Iss. 2, 2013, 405-451; Loewenstein, M. J., Ben-
efit Corporations: A Challenge in Corporate Governance, Business Lawyer, Vol. 68, Issue 4, 2013, 1007-1038.
aemdama® ©mbgbg 3mE3mEs(30mmo dofmzgal 3603369mmbdaty domnmgdl sMegfmmoa nba(zne-
8039, HM3molb GoMamgddaz 3MM3MES 3040 35Mm30L La3nmMbgdol Mmomdady LogfMmsedmmobm
osmmaob bgmdgbymdobamgnl of@onfne dndogogds bomsbom 360b3039d0 s Mg3mdgbms(zng-
d0. dogomamobamgnl ob.: ICGN Global Corporate Governance Principles: Revised 2009; Global Corporate
Governance and Engagement Principles, 2011, BlackRock; CalPERS Global Principles of Accountable Cor-
porate Governance, 2011.

3063900 ,3MM3MES(30mmo 35Mm30L" §gMm3nbal dm(39dym a0635M&qdsb 3b3wgd0m g.6. 3o0-
3960l dmbligbgdsda. ab.: Report of the Committee on the Financial Aspects of Corporate Governance,
London, 1992, 2.5, 14.

Hopt K. J., Comparative Corporate Governance: The State of the Art and International Regulation, ECGI -
Law Working Paper No. 170/2011, 6. bgem3obobgomdns dgdwgg gem-3obodsfmamdy: < http://papers.ssrn.
com/sol3/papers.cfm?abstract_id=1713750## >

0439, 7.
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3ME3MMS (300 doMmgs 3gndemgds, sbggg, aobabsdmgHmb Mmame(s ,bgLgdol, MBHmngom-
3960b, LobEBgdgdabs s 3MM(3gLbgdal 3MBLE Y309, EMImal Bomamaddo s Mm3mals dgdzgmdo-
D33 3MM3MMS(309830 Bmadsdmbamgdob go8mygbgds s JMbGEmmMmo bmM30gmgds. ¥ 3m@m3m-
Mo30mo doGmgal sdmbogamo ©gdnmgds og30mbaydma mamgdamadol 3s4bodsmy®o godM s
5 89(30mbgMms YBmgdgdolb o335 BaMImamaqbl. 3mEm3mMsznnmo dstmgs LEmMgw ob ,,@qfM3d0-
bos, ®M3gmo(g 398m0yq6qds 03 Ladsmmadmogn, 8sMgammomgdgmo, mMasbodsgommoa s babgem-
dg3609mgdm 394o60bIgdal goagzamgol Lob@gdal smbsebyfMow, Gm3mgdas dg43bamoas 3m33sbo-
ol dgbsgnmeggdob (sg30mbgcgdal) nb@gmgbgdals obs(zogo0 @ 3MM3mMaznmmon dgbgxraMgdal,
GmImgdoi 3m33s600lb bogddnsbmdsl Bomsmmaggh, m3mEmEmbobBmma Ji3g30b dgbsdrnmsw.
30mM©s 53abs, 3ME3mEsommo doMmmgzal &gMdobn bdoGow 3mM3mEsinsms bymddmazabgmmdal
3MBGEMmab bamabbol dgagobgdobsmgal asdmaygbgds nbgma gobbadmzMgdgdal m3gGacgdom Mm-
3ME0(390 360 9b (3990. 3obbo Jombgzady MYy MmamEos JoMan JMM3MEAS (3090 FoMMZd ESFM-
3000989908 MM sbmms bob@gdolb 03 8mEgmDy, MMl FodsGms(3 sLIMmos Jombgs Bggebgdals
356bmA(309mmgdol oBboo. 3oMgn 3ME3MmEs 30 doMmgal sMLo YBMmm dg@ow 36n0d36gmmzgsbos,
300069 30b0 gmEBs. Jogemo Mogo 3006303960l 56 BgLbgdalb dgdmmads 56/ 6dobdngMa asbbs 3mo-
gdmm0 361548035 b 3o 0 3o o6 Bomdmoaqbl jofgn 3mM3mMssomo dammgol dgd(339mb o
0930bmogz00 o6 HBONb3gmymazL 8sbL.4" bamsbomm mMmasbodsiommo bEGJE s, bGFsGgangdo
5 3Mb@EMmal 394560D85808bmmme s AbmEmE bgmb Nbymdgb 3MmEM3mMss0ne doMmgsl bavy-
3909bm 3Msd@n30b @ebgMazal, BogMad oM admgznsb 3mM3mMs300lb (3bmgMgdsda bavyzgmgbm by-
bgdal go@oMgdal gofMab@nab.

sJ30mbgems ymadgdol ©oggabs s MebsbbmGn dm3ycimdal goMms, 3MEM3mEszommo
dommngob g89d&mo LobGgdabomgzgolb Laggmdgmalb HbONLbzgmymes sbgzg IMosbEMGAL borgngdmen-
©96950L YRmgdgdabs ©s 06@gMgbgdol 3o@n3z0lL(3935L, goblbammmdsl, asdggomgommdabs ©s ©o-
9J@mEms 3mBEolb 5635M0d35mEgdnmadsl 3MM3MEMo300bs s dobo og0mbgMgdols B0bsdy.
39630 3ME3MES (300 3M1035 9 (30emMmd© FMsDdML bognddmemeamgdol 0b@gmgbgdal s(3-
300, 5dobongals ab gbes 3obybmdogl 3MMm3mMs309d0b dndofmo sMLgdYm Mmamd(z od3ombgfMgdals,
sbggg bogogddmmmgMgdol 3mmmEabgdl. ymgmobdmd3ggman Mmd asbgbodmgmma gx8gd&nca
3MEO3MAS (30990 39335 Fmombmal dmMmol, 396q%396@0L s 8f(30mbgEgdals Hmeal Bommaw
35(36md0gMgdsly, nbgzg Mmam (3 3oo YMcNgMmMdgdL gMMTsbgommsb s yzgmes bbgs sbsmhgbgd-
05b, EM3mgda(s 3MG3MEAS (30000 @ Bnbo JoMad© YMRbom 50056 ©s0bEgMHgLademba. dmfoabs @
3969%396& 0L M0 gMcmds 57(30mbgMgdmsb Ybos baboommgdmegl asdggamzommdoms s bams-
bom Raormmmdom; 3omn NMm0gMomds 31ds-Imbadbobn@ggdmsb badsmmmasbmdom; dsmo mE-
®09H0MdS LodMAsEMYdILMb, MM3gmdn(s Ldgdnsbmdgb 3ofMan dmdsmadgmdoo; s domo YHma-
9ONMBS 800360MBLmsb JgLoda80bmdob gommgdnmadom.

3MEA3mMszome badysmmdo Im3bsmn (36mdamo b3obmamgdol d98mga joMan 3mE3mEos-
3o doMmzalb dodamor gohgbomo dmmbmzgbs boygngddmmogmoms yzgms xan@msb dndsmmgdoo
BMEBSME0 @S JOogNmn 3MmM3m@somo J3930L o30mgdmmdada godmabs@gds. bmznsmymads
5 35Mg3mbrs(330035 Ls3nmbgddss gcmm dg@o0 360d36gmmds dgndabgl. dmgmgbgdals sdggsm-

3 ASX Corporate Governance Council, Corporate Governance Principles and Recomendations with 2010 Am-
mendments, 2" ed., 2010, 3.

% The IOSCO Technical Committee Task Force on Corporate Governance, Protection of Minority Shareholders
in Listed Issuers, Final Report, June 2009, 4.

4 THE BUSINESS ROUNDTABLE Statement on Corporate Governance, September 1997, 1.

2 OECD Principles of Corporate Governance, OECD, 2004, 24.

# ob.: Principles of Corporate Governance, Business Roundtable, 2012, 1, 5.
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35 8563005619353 goba3nMmds JmEA3mAszommo doMmngaolb gmzmbal gos@oebs 3Gabzndsm-s496-
&0l 3Mdmgdnsb 3MmEM3MMS(300L 9bgdsfMndzommgdmgdsdy. bbgs Logyggdom MM godmgbsgmom,
3MO3mEMd(305d0 ,088530L BgbgdoEsb” ynMomgds gmmmdsma@ bLsjombgddy odbs goms@sboma.
3ME3mEMd300b bgemddmgabgmadal, ofz0mbgdgdabs s Lognddmmegcms 0b@gmgbgdol ©asg0b
3noboo 9833560 (330mgds BE™M 9@ ©dsdnrmdal BomdmJdbal baggmdggmo gobrs, Hmdmal
356399683590 3ME3ME 3099 bmg0oen® 3obmbobdagdemmdsl s6s domEm 360d369emmzaba Mmeals
gbeemgds, sMsdge 3MmMm3m@azommo 3sMmmz0b g®mm dmdbomoa bob@gdolb d9436s dgmdemas.*

3MO3MEAS (30990 3oM30bd S JME3MGS(30mo bmznsrm&n 3sbyyboldggdemmdols yOmag-
®308501:m7580b bobosmal gobbomazabal Jommomgdgb JmE3mEsommo Fomazol GoMmom gsobbsden-
36985bg, Bm3gmai 93mbm3ognmo mebsddmmmmdabs o 3obz0memgdal mMmasbodsznol 3mE-
3mMsomo dommzob 36063039330 Im(398m0.? (3039 90bBnd3z60Lb maMmbns 3MAE3MEs (3040
dommgol 3606(303980L 361953dmsdn 8358 gdomn domnmgds 0dalb momdadyg, Mm3 ,xod@mEgdL,
Amamgdo(390 30DbgL-gm0 30 @s LadMasEMgdal gomgdmbszzomo s bmnsn@a ab@gmgbgdal
3MPBMMS (30490 35(36mdngfgds, Gm3gmdas 3m33obos Mm3gMmamgdl, dgndmosm gogmgbs ngmbomb
abg39 80b Mg3n@onsbe s gMdgmgaonsb Bomds@gdsby. 4

JMO3MEAS (30990 FoMm30Ld S JME3MGS oo bmznoma&n 3obybobdggdmmdol 3mbggm-
396300 8basgbo 3G06(303980L Laggndgzgmby bmM(309mEgds. 3MM3MMS30mo Jommgzalb dbasgbow
3MB3MEs 300 bmgosn@o 3sbbobdggdmmdsz doobbMmogzolb gamm dg@n asdggomgommdal,
0bgondgommadmgdabs s gosbyzg@nmgdsms domgdal 3Gm39Ld0 bogoddmmegfms Mmemal
30DM0bs396. 3ME3MEs30mmo bmosmy®o 3sbyybabdagdmmdolb dgdmbzgzsdn gobbbgeggds dbm-
mmE 03530, OmM3 godgz0Mmzommmds, sbasfMndzemogdnmads s bognddmmmamgdal dmbsbomgmds
mEbsg aobbbzoggdmm 0g393L dma(303L, 3006 3MEM3MES(30mmo FoBmngolb 3mb6EgdLbE3da ImasbdEg-
ds. 3MmE3mEs30mmo bmgosma@o 3sbnbobdggdmmds 3obbow nbobseglh dpamem dabbgl 3Goddo-
39, bgosma@om 3abybobdagdgma d0bbgbol Bamdmgdsobs s d0bbgbals dmdggdnsb Bomdsmmgal.
3MB3mGs30mo bezosm®o 3abybobdggdmmds afdgmasmnsb 396ML3gd@ngado ogombgdmma
00Mg8mgdol gobMEabe s 3MM3MmMs300b BoMds@gdmmo bagddosbmdolb dEMNbggmymasl gdbs-
b@gds. 3mM3m@aomo doMmgs dobomgob Mgmgzeb@ma Lodommmagdmago Logyydggmos. 3me-
3mEs30mo bmosmamo 3ababnbdggdmmdol dmdGomdad gobogomsts 3mM3mEmszoqmoa dadmgol
(36905, Bmame(z badmemgds, Mm3gemas bgmBdmgabgmmdal RRO™ Gomonm gmognmo dmbsdmgdg-
30l gomzgamabbabgdabs3q6 dadggdb.*

4.2. 96009003d03560930b dgbadmm gm@mdgda

4.2.1. 3mA3m@d30mo 333, Mmame (g mdgstma bogndzgma

3MM3mMs3099mn bmznsmm@o 3sbyybobdggdmmdabs o gmM3mmsommo dommgal Hmogm-
®033m30gdemgdals bado 3mbiGg&mo gm@3s 0339090, 306ggmo Mo mEIs NFMmngMoasb-
LoBEZOMEMal Fogamo batabboo gsdmambggs. NAmngHmnsdmogdnmgdol dmmm gmMds 3o
9600 5 03039 3MbB0b930L 935ma9bgemo 3MI3Mb76Egdal Mebssmbgdmdsedn godmaba@gds.

#  @Gill A., Corporate Governance as Social Responsibility: A Research Agenda, “Berkeley J. Int’1 L.”, Vol. 26,
Iss. 2, 2008, 459.
4 OECD Principles of Corporate Governance, OECD, 2004, 11.

% 0dsg, 12.
7 ab. bmmom 44, 453-454.
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3330990 bmzooen@n 3abmbobdagdmmdnb boyfMogbal bLobom gm@3mEssoqma do-
»30b BaMImmagbs LEMsGgg0mo doMmzalb 3mbEgdbEdo gobobomgds s 3MM3MMS(30mo doM-
030L 989J& M0 LobGgdab sMLadMBL 8masBMHYBL. % LG MG ganm Jommzobmsb gMmom ssdns-
bFo 3odn@oma, bongoddmmegGmmo 3o30@omo s 350Mgdmb s (33006 s 3ogdamgdom boMImadm-
dogmo 3mbo@on@o 53mboggdo 3mEM3mMszonmo bmosmy®o 3sbnbobdggdmmdals doMomswn bay-
M©90bg600. 8. 309M6568s 33MES (300 bemgosmMo 3obybalidg gdmmdal nbggb@mmms 39mL3gd-
80300056 g56bnegabsl 50b0dbemn mmbo LoayMogbo BoM3olb Bodznmo maMgdnmgdol oaqbobs
5 dmBagamo momgdymagdal 3gdd6al Mbamosbmdal dggsbgdal 3GadgMandgdsw dookbns. ,Lbgs
Lo@ Y3000, BabyALdY ogndbgdam 39Mb3gJ@n3oLmsb Msbs30dwy3MmMdaom dmmgma 538 30390,
3 oM gdmgdol dgddbs 3mEm3mMszonmo bmosmyma 3obybobdggdmmdasbmsb dodsmmgdoma(s
30 ©83m30adamos 336030 bLEMGganmmo doMmzal 85339mdoc vsdnsbyMa, Logoddmemegmv-
™0 5 356M53mbes(33000 3odo@smal 358mygbgdsbmsb™.® mmgmal sbgma baboor BacB8meaqbs x.
90 30638mb0b 3mbosbEgdal 0s65303g36memoas, Mm3mal dgbgonmgdom, 3mEG3mMszonmo bmso-
sy 3abmbobdggdemmds triple bottom line-ols gomamgddo @oMgd@mEms dmMeol dmgsamgmdss,
beagnm 3ofgn JmEA3mGszonmo doMmgs, magol bGng, dpademn JMmEM3mGsanmao bmznsmydn 3o-
Lybobdggdemdob baggmdggme®, md(3e s6s gHmsEgMmmo ©s b 3dsMabo dsbabo.*

4.2.2. 3m@3mAs30mo 3sGngab gog3Gnmgdymo dmegmo

3MO3mEs3099mn bmgnoma@o 3sbyboldggdmmdabs s 3m@M3mMaonmoa doGmgzol yEmo-
96®30dommngdol Jgmeg Im@gmdn 3mE3mEs30¢mo bemzosmymo 3sbbobdggdmmds gobabamgds,
BamE(3 3NO3MES3099m0 BoMmgol gobbmBamgds, 8obo sGLgdocmn 3gdsa9bgmn baboema. 3mEM3m-
30990 33Mmzgal bggmmb sbgmn Lobal gogsGmmgds Gab3gdalb dommgal 39bgxdgb&3d0 sGoxg0-
bobbyEn Mabzgdob doGmgal 394560D3980L Romgom bmM(sngmogds.

dm 3990 dmegmol msbsbdam, 3MmM3m@s3oma dsMmzsdn 3MmMm3mMs30mmo bmosy&o
3abbabdggdmmds Rs@mmmos abgo GMswazonm 3m33mbgb@gdmsb ghma, Mmammgda(zes ©o-
9d@MOMS bl 3g3s00a 9bmmds, LMo ganmmo dsMmgs, 3od3o@omab LEMYJGNGs s 3o30ds-
ol dobaMo. 83g35600, 3MM3MEs30ma bemnsmymo 3sbybobdgqgdmmds 3mE3mEs 309 356-
»30b 3obygymaygem bsbomom 560l oRbgmmon, MoEash ,39Ma0 3MM3mMsomo doMmzgs sa3M gy
Mbs 9dONB39mymugLb 0856, HMI JMEM3MES(30980 bmznsmyMaw 3sbnbalbdggdgmo gbom 0ds6-
098mEbgb s Hm3 3zox0me 3Mbgdmdogl gmognma bagymdzgma dobbgbobomgol 03 Lodmasomg-
3590 Bomgdmmo bnc3gdolb s(330bsmzal, HmBgmdag abobo bogddnsbmdgb®.® 3oMman JME3IMMs(30-
aeno doMmgs o6 admggs 0dolb goMob@nol, HmA gmM3mMsonmo J393o LEOYMmOE 53359mMBaemadl

48

Jamali D., Safieddine A.M., Rabbath M., Corporate Governance and Corporate Social Responsibility Syner-
gies and Interrelationships, “Corporate Governance: An International Review”, Vol. 16, Iss 5, 2008, 447.
Kiernan M. J., Corporate social responsibility — the investor’s perspective bngbdn Investing in Corporate
Social Responsibility: A Guide to Best Practice, Business Planning & the UK’s Leading Companies, ed. by
Hancock J., Kogan-page, London, 2005, 70.

0 ob. bmeom 48.

S Flkington J., Governance for Sustainability, Corporate Governance: An International Review, Vol. 14, Iss. 6,
2006, 524

Cornelius P, Kogut B., Creating the Responsible Firm: In Search for a New Corporate Governance Paradigm,
German Law Journal, Vol. 4, Iss. 1, 2003, 49.

53 ab. bjmmom 48, 448.
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8bs Bsdodgoo, JmEHIMMsG0 o bogoseymo Jobyboldsgdcmool Hmeo jomgo JmEHImEHoz0)e0
dotrmgol Jogmoeo dmegeol dyfdbsdo: syz0egdgero 88600798900 @s domo gmddobomgds

bmgosmmmon 3sbymbobdggdgmo Jig30bomzal edsbobosmgdgm Bmmbmzbgdb.> omd(zs, dgmeg
3b6M03, yzgms 08 3m33mbgb@ ol aomgdg, Gm3mgdas gsbbomyymn 0dbs bgdmm MHomngmmdadstog-
30l 30bbodmgMol @AM s MMBmgdo(z gMmMdmomdsdo NdOHMb3gmYmMPIL JoMa JMM3MES (3049
356M335L, ba3mgdom dmbammubgmoas, H™3 3mE3mMs30s dohbgmm 06l Lobmgsmmgdals bmzns-

mn@oE 3sbabobdggdgm BgzMac.
4.2.3. 3mEA3mAs30mo 5635003335mEgdmgdab 3mbGabynda

M3 z0mmo begosno 3obyybobdggdmmds s JME3MEMS (3090 Bofmgs JMM3mMa(30-
Mo 8bgofMndzemogdmmagdol 3mb@0bsymdal dgdswagbgmo gmgdgb@gdal Lobomss Bomdmeagbaema
39039 Im@gmdn. 3MEAB3MEMS (3090 Sbg>FMNndgomEgdmadol 3mbE0byymdn gdystgds 3gbadsdabmdals
3606(303L, H™Imob 3gdz9mdaoc gobobadmgmgds badmemm 3mM3mEszonm dgbEmmadsdo 3mG3m-
30990 JoMmzabs s 3MM3MMs30mmo bmgosmgma 3sbababdggdemmdal Bomo abgor 3m33mbgb-
B 90m8b gemam, Hmam@gdo3ds 3MM3MEs30ma GabsbbnMo Mg3m@mBomgds s bogoddmmugciv-
™0 0Mgdnmgdob d9486s.%°

03339600, 3Mmb@B0bsymdnl doMomowmn @sbndbymagds 3MEM3MEs309mn 563 sM0dgomeEgdaemg-
30l dofMomao baggmdzmagdolb godm 339madn damdamgmdl, Mol Lagydzgmdg gobobabmgMgds be-
396mb3gdemm Mgammomgdobs s mgomMmgammamgdol MHmemao 3mG3m@sone bmosmey® dgby-
madado.

5. dnamdgdn 3m@E3mEAS(30ma dsmngabsdo
5.1. 3mAE3mAs30mo ds@mngalb §Mswazoymo amgds
5.1.1. 3d30mbgEyma 30Mzgmmdab mgmeas

a3bgymo by 3mbab abebynbowsb 3MM3MMs (30980l 0fMazmog 9Mmzbym oy bogHomsdmmabm
ombgbg, 839093060 bLygMmb BoMdmBowmg 9bemadbes o9y 3Gsd@&03mbgdl dmemab 30dnbstg ©gds@g-
b0 mgbag o6 306303L 5@ ommdal s mMo dofomaswa dodsfmmmgdoom gnmsefgds. 3oMggma do-
3oM9mgds INsmmE 3MM3MMS304)0 dsMmgal bogombgdlb dggbgds. 3mM3mMssomn doMmgal
3M6& 99L& d0 F030baMg gds@ o0 953Mdbgds 36b(3035m-5396@ 0L BP0 gANMbal 3EMdmgds@o-
3oL, Bmgmog magob IbFng, LognmEgdabs s 3MBGEMmOlL gob(3om 3939800056 3odm3abamgmdl
5 Bm3nboMmEgds @oMg]émMos By o® dmgemgmdgddy, 03 Lodnemgdgddyg, HmIgmos 4@ o-
60 g35dmygbqdol d53mbzg35d0 doombggs bgmddmzsbgmgdals §390098930L ©od393gdemgds 3o6-
390 60330 ©d dnozMaba ogd30mbgcgdal 0689 gLgdabawdn, Moy dsmmzgals ds4LodsermGo dm-
39%0b, domamo 030 bgdobs s 5g300L Bobob DMEsdn godmaba@gds. sgosms dgmmdgmgdals
068 969Lgdab M3oMmz9m gl ymgmabs go@omgds bbzs boxgoddmmegmms 0b@gmgbgdol bobormmdmngo
30035m0bb0bgdal aoM9dg 96 Jomn LM godmEn3bzs aoebyszg@&nmgdgdol domadolb 3Mm(39Ldn,
Hmam® (3 B0 30N Imgemgmdgdabs@da gobzomafgdama bgwgs ofizombymaema 3omzgemmdol
ogmools (Shareholder Primacy Theory) s8mbsgamo @qdumgdss.

©09058980b 3gmeg odaMmornmgds 3MmM3MMS(300L ,a5Mgm* 30maMEIdMES JMM3MES (3040
begosema®o 3abybabdagdemmdol dmdEmomdal babom, Gm3gmoacsy 994G mommoDamgdsl 3mG3mEs(300L

 ob. bmeom 52.
*  ogdgo-
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doMmga-asdggmdol 3Gm39bdn 8Magam@nsbmagsebo bognddmmegmgdol 0b@gmgbgdal gomgamal-
60bgdobs s NROE™M FoMome, bLabmgsmmgdsdn 3mM3mMAS(30980L MMl 13907d©s. JMM3MMS(30-
@m0 bmgosmamo 3sbbobdggdmmdolb dmd@omds nym LEMG @ ol 3mdGamds, MmIgmadsy sgzom-
bgymo 3oMggmmdol mgmoal @mdobomgdsl dmmm dmymm s boygngdmengmaemo ogmmool
(Stakeholder Theory) Bsdmysmmndgds 3565306Mmds,* GmBgmo(z 3mMm3m&s300b EMsmabE Mo dmbgdals
30035m0bb0bgdom 3mMH3MEs300b MmEobs s Gubgnalb Jgrsbgdol ML bymddmzsbgmmdos
3MO3MO5(3006 LogdB05bMBnbs @s FoMmzal 3Gm(39Lbdn bbgs 06 MgLgdmma baggdals 0b@geg-
Lgdob gomgemabbnbgdals B0bs6dgbmbammdom gMdgmgemnsbo bafmdsdgdalb dombagzol «bEMEygm-
4mg30b 3mb@gdLEdn. 3MmE3mEs30mmo bmzosmmaEo 3sbybabdggdemmdols dmdGomds, magabo babo-
SM0m, 35(300gd0m YBMHM GFomom dmgmgbss, 3nMg bogddmmegMms 0b@gmgbgdol gsmgsmal-
Babgds. 0go md30L mogdo Imozaogl bongoddmmegEnmo mgmMonlb dofMomse ©ydmgdgdl, 35306
mEgbsg 390M4bgdmmo 356056@0b s@bgdmds gsdmMazbymas.

3MBA3mEs(3099mn bmgnsmedn 3obnbnbdggdmmdals dmdMomdal gsbgomaemgdaboomgal ol m-
Gonm Mo390Ldo gMomn mgsmal dggmgdom 3mM3m@siogmo bmnsmymo 3sbnbabdggdmmdal
®omdsdy godsmagmo 7358 gdob (303 mEa dmbs(33mgmdoom 30dabamgmdal byFsma abs@gds.
396dme, 1930-006 brmgddn obygdema s 3ogdoy® bamdngmbg 808nboMmg gds@gda ,dgMema-m-
0l ©9358930L"" babgmbmegdom dg300s 3MM3MMS 30990 SBHM36980L abGMMnsdn. @gds@gdal
dofomaeo mgds 3mE3mEszomo 39bgxgMgdol dmzamgmdgdl dggbgdmms. 3gHdme, m3nfmzgmgl
gmgmabs 30bo 06@gMgLgdo — 59(30mB96930L o9y bongnddmmEgMgdoL* — @bos Jonmmb JMEB3mMs-
300b byem3dmgebgmmdad dbgggmmdsedn gomabygzg@nmgdgdol domadol MM, o350980mE Sb3s-
9ddg ©9d5@gd0b abygdal dadgn wm@xn gmme dm@me 3md3sboolb bnbsscmdwyg (Dodge v. Ford
Motor Co.) bs489bg domgdamds gomsabygg@nmgdsd dobss, MmBgmadn(y 9Mm3b0dgbgmmgbsw domo-
®gdmmo aym, MHmd ,b539656M3gm MMM (300 MEZSB0DYEIMMOS S LdBnsbmdL, Y3aMggmagl ymg-

% ob.: Grossman H.A., Refining the Role of the Corporation: The Impact of Corporate Social Responsibility on
Shareholder Primacy Theory, “Deakin L. Rev.”, Vol. 10, Iss. 2, 2005, 572-596.

3gMo-mnb ©7ds8gd0 Modq60dg bLodg36ngEm 3Mdmo jo305da godmaba@s. sbsMamgdam ab.:
Berle A. A., Corporate Powers as Powers in Trust, Harv. L. Rev., Vol. 44, Iss. 7, 1931, 1049-1074; Dodd E. M.,
For Whom Are Corporate Managers Trustees?, “Harv. L. Rev.”, Vol. 45, Iss. 7, 1932, 1145-1163; Berle A. A.,
For Whom Corporate Managers Are Trustees: A Note, Harv. L. Rev., Vol. 45, Iss. 7, 1932, 1145-1074; Dodd
M., Is Effective Enforcement of the Fiduciary Duties of Corporate Managers Practicable?, U. Chi. L. Rev.,
Vol. 2, Iss. 1, 1934-1935, 194-207; dg6mo-om@al ©gds@qdol 3ggebgds ab.: Weiner J. L., The Berle-
Dodd Dialogue on the Concept of the Corporation, Columbia L. Rev., Vol. 64, Iss. 8, 1964, 1458-1467. g3rm
sbmm 396b394E 030006 3o6bmM309mgdmmo dgisbyds ob.: Sommer A.A., Whom Should the Corpora-
tion Serve? The Berle-Dodd Debate Revisited Sixty Years Later, “Del. J. Corp. L.”, Vol. 16, Iss. 1, 1991, 33-
56. 09858 5d0b ghm-geiom dggab 8 3owgdomcn bogMzobsmanl ,dgMmabs s 3obob™ mebodymmay
JM3meo300l BoGImdmds bodmowanbs. gtmow ob.: Berle, A., Means G., The Modern Corpora-
tion and Private Property, N.Y., 1932. ;:sbs3g06mggmdsodn of Bywmgds mobsdgommgg jmmdmmszool
356bbgeggdmma s 3nmbgdoo dggobgds. dosgsmaomabomgol ob.: Bratton W.W., Wachter M. L., Share-
holder Primacy’s Corporatist Origins: Adolf Berle and "The Modern Corporation”, J. Corp. L., Vol. 34, Iss.
1, 2008, 99-152; Alces K., Revisiting Berle and Rethinking the Corporate Structure, Seattle U. L. Rev., Vol.
33, Iss. 4, 2010, 787-808. Mizruchi M. S., Hirschman D., The Modern Corporation as Social Construction,
Seattle U. L. Rev., Vol. 33, Iss. 4, 2010, 1065-1108. Gelter M., Taming or Protecting the Modern Corporation
- Shareholder-Stakeholder Debates in a Comparative Light, N.Y.U. J. L. & Bus., Vol. 7, Iss. 2, 2011, 641-730.
MPOHM FofMom 860d369mmdnm Lodmasmgdal,, BmamE(3 9gMmn dmmosbo ghmgnmoal 0b&gMgbg-
d0. dgEmo-mEol 09688 9d0L gMm-9Mmn mgds bbmmgo babmasmmgdal, Mmams gfon domons-
Bols 60653y 3mB3mEs300b bgmddmgebgmms dmgemgmdgdl dggbgdmes.
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mobs, 59(30mBgMgdol dmggdabomgal. ©aMgd@mEmgdol Mamgdsdmbomgdgdo asdmaygbgds o3 dnd-
Babomgol. ofMgd@mmgdol @algfgns 83 30Bbob Jombgzal badysmgdgdol sMhgzoda godmabo@gds
5 56 3M (39 ds Maz50 88 0Dl dg33madyg, dmggdal 93306935y 96 og(30mbgFgdL ImEals
dmggdob gombobomagdmmdsady bbgs 80B6gdal dabambggaw®.?? baba gogbgs 08 gatgdmgdobs(s, Gma
»@0M9dBMEOMNS MGl 356mbBabdng® Mgmgdsdmbomgdsdo o6 dgmal 3mG3mGs300b baddggdal
aodmmms s BaM3smmgs 0da30Ms@, MmIgmoay 30dmabggsgl ofz0mbgfgdobomgol dbmmme dga-
ob393000 L g3l BMEsbsb s YY8msegmgl Bnbbow Lbzgdobmagal Latagdmal 8mEebslb sabs-
bogL“.t? 1950-056 Brmyddn gds@gdo gobobmgdmmo domom ao8dogmms, bmmm (3m@s Imagz0569300m
bgobamyMa babosmn dgadabs. pmgbomgmdom, 930Ms@gbow sssd30mbgfmmo 3mbBLEEG96(300L
3gmby 09358 9dmsb a3543L dgbgds. ©gds@&gdol mammgmmo (3030 0ygbgdos sbam gM3nbmemm-
3050 s 3MMdmad0l sMLL mEbsg gobbbzsggdama 3nmboo BamdmaRgbos sbamon n@ggdal gobzomes-
960L g boo. Bogbgsegsm 5dabs, badmmmm xs3dn, GhRgds dmsdggromgds mamdmbs déja-vu gggd-
B9b g3Jmbrogl bsgdg.

5gd30mbgemmo 3oMggmmdol mgmEns bofmdmndzs 03 bgogowsb, HmImal msbsbdow s7z0-
mbBgMgdo 3mEB3mMa(300L 3gbs 3MnmMggdl Bomdmewagbgb s, 38g35Ms, oo YPmgds 33, d3mMb-
GOMmb 0g0, 3mbsBomagmds doommb dobo doMomswn LEMsGga00l gobbabMzMadn s gowsbygo-
BMb 3mO3mEs(3099m 3mEo@G03gobs s 3Mod@nzedn aMbgdoma (33momgdgdal asbbmE(zngmgdals
30D06396mbommdal bogombo.t' basgiom bodmgsmmgdsda yzgmedg 8g@ow oJ30mbyMgdL sdzom
3mbm3ze39dmmo dgbs 3momgmdal 0bbBod@on, yzgmodg dg@&owm Bommzal s6nl ©sdsbsboscmgdgma
39Log o gmdal gdbmds, Mo(s 303 3965306mMmdgdl 0dsL, HM3 0bobo yzgmadg dg@owm 56nsb ©s-
0689 gbgdmmbo 3mggdal gobGsbes s domamn 030096 gd0lb Laboo dabs Jomgdseda. 6ydabdngmMa
Logydadn dnobbgbal 6M0Esb bLmnsmy® 3sbmbolbdggdmmdsdy Lodmasmgdsda gMM3MEMs30980b
el dgbobgd (3006 bomdmowagbal J3bal. BmamE(3 8.Mn@dsbn smbadbsgms, mogabagam bs-
Bmademgdsdo gm0 ©s IbmmmmE ghma 5obdbgLob bmznsman 3sbybaldggdmmds s@bgdmdl — go-
3m0yggbmb Ls ggmecn Mgba@bgdo s s 303L nbgmo baddosbmdom, Mm3gmas asd0Dbmmns 8obo
3ma9d0b gobodMEyma© 03 3oMmdom o) 0b EsMARgds Ms3530b 03 bybgdob BoMamgddn, Mm3mgda(y
3000075396 0s s Mdz30LGsm 3Mb MM gb(308d0 IMbsBomgmdady LosMabs s Mmommommdals
aoMgdg”.t2

3J(30mbgEmmo doMggmmdal mgmGaals bagmydggmos ofz0mbgGmmoa mamgdaymagds, Gmdg-
03, 0530b 36603, 54(30mbgHman mgmamab dojbodsmatn gobMEalb dmmbmgbsdo godmaba@gds.
33(30mbgEmmoa 30fMzgmmdal ogs gudbgds of30mbgGms ¢30Mggmabmdal smosmgdsl, doma ab-
&9Mgbgdal 3GHomMoG g a339L yzgmes bbgs borgoddmmegcgdal 6@ gMgbgdmeb dgosmgdoom.
bgm3dm3ebgmgdal gPmemg@ma 8obsbo dmaqgdol gaobMms Mbos 0ymb, Moz 3MbiMg@mmo sdzom-
bgFabomgol Lognmamo og30900b gabolb goDMEsL 6adbsgl. ofz0mbgfnmo 3ofmgzgmmdal bm@mdnl
dofomaon Bs3mo Rzgnmgdcmagn Ledgbsmdgm Logdnsbmdal gofmamgdda domgdamo aswsbyszgdo-
33930l 80356 Igdomonm asdmygbgdados.t

% ab.: Dodge v. Ford Motor Co. 170 N.W. 668, (Mich.1919).

9 0gsg, 684.

8 Matheson J. H., Olson B. A., Corporate Law and the Longterm Shareholder Model of Corporate Governance,

Minnesota L. Rev., Vol. 76, 1992, 1327.

ob. bgmemom 4.

8 Keay A., Shareholder Primacy in Corporate Law: Can it Survive? Should it Survive?, “European Company
and Financial L. Rev.”, Vol. 7, Iss. 3, 2010, 379.
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5.1.2. bognd3mmegMmao mgmens

bongoddmmegEamo mgmeonlb 3mbagombodgds 3m@m3mEs30mmo bmgosn@o 3abybobdaqd-
mdob 00mdsdg 4935Mm M ©gds@gddn dgmeg sanmno dgdmagsfamgds. 0go mMasbodszogma
3969%396& 0L mgm@nsl BamMdmawaqbl, Mmdgmaz Jobbow abobagl 3mM3m@s300l 30bbabs s Mim-
ol 3gggobgdsel bovgnddmmeog&emo 3gMmb3gdd0300056. magmadomzgma, ngo 3939ds300 Mmame(3
LEMOG a0 8369%896@)0L BmEgmo,** MM3gmBs3 3MH3IMGS(30mmo bmznsemmMa 3obybobdggd-
mdob Imd@omdadn gcm 3980 nbsdnbddn dgo@sbs.

bogogddmm@aMama mgmmoal bem@dsGommo, gl iMogonmo s 0bbEGN3gbgnmo sb3gd-
8900l 30dmbamgol bogndzgmdg dgagzodmos godm3z0@ebmo ©sb33bs ndsbmsb ©s339330Mgdaom, Hm3
bogngddmmeagMgda gmM3m@sznabomgal maMgdamo ganyos, Gm3mgdobs@dn sdmoEgdymgds
56 Mbos 53Ysgdmegl 03 bgogsl, HmImal dobgogomss abobo, GBmam(z gHmo oo ganao, dbm-
mmE © 3bmemmo 30B6ab Jombgzal Ladymsmgdsb BomBmsewaq6q6.%° bovgnddmmegGmoa cgm&aal
dofoma bsgmom dysmo bm@mds@nmmo bagmdgmobs s Lozboal sembgdmds doohbggzs. borgad-
3mEgMHos (393990 ®anggdolb 00gb@nx0(3060905b00b ©s3933069dmm 3MMdmgdqddn, 3mE-
3m3(305LM56 Fomn IMsgoma 3500 MMM gMNMEgdabs s 356LBZs398Mmn Bnbbgdals o) 068 gFgLg-
30b adsmablgdsdn dpgmdatgmdl mgm@ool doMomsmon bsgmmmgsbgds. 3mM3m@aoymoa daMmgal
bogogddmmeg@memo doamads 3@ njodn dbgmaw gabs@emgdgmos, Mabs 08 396398900l gobv-
LodEgMgmmds gobsdommdgdl, Mmdmagdo(y Bomo NRmydgdaol eGM3930L dgdmbgzgzedn bLocmsbomm
6199300905L DANB3gmymezgb, Moy 9bgoMndgzommgdymagdol d3@oMo bgogowsb gsdmadwabafyg-
™Mb, Bmdgma(s, magob dbMag, 03 goMommb gdysmgds, Hm3 borgoddmemegcgdolb Mumgdgdabs s nb-
&9M9bgd0b ©s(330Lsmz0L Lo 3doMmabos sGLgdMma LabgmdgzMmmgdm ©s dsMganmomgdgma dgds-
b0d3gd0. Jogybgmegae 930bs, Joohbgzs, HmI sd(30mbgMymn mafmgdymagdolb 35g4Lndndsz0s gMdgm-
350006 396399803530 3gbadmadgemans Ibmmm 03 dg8mbggzedn o1 bgeddmzabgmmds 3mEm3mMes-
300b BoFmga-gsdagmdabes s gosbyszg@&nmgdgdolb domgdal 3Gm39Ld0 bogoddmmegGms yggmes
08 xa50L boyyzgmgbm 068 gMgLgdalb gomgamalbnbgdom ndmgdggdl, Hm3mgdbss 3MmM3mMa(300l
Bo635898530 3063390 Bgmoamo dondmgznm.®

5d30mbgFgdabomgal emgmomal dogbodsmnEn asdMes 533-dn sbmgmmagdol gs563s3mm-
3530 3mE3mEs (300 3505643980 gdgdals domgdals 3Gm39L0bL Lobgmddmgsebgmm bmMmds-3Mab-
3038L BoMmImaaqbs.” 3mbB0bgbB Mo g3eim30bogeb asbbbgszgdom, bowsz bogddmmmgmgdals
NBmgdgool o335 ©d 0bGaMgbgdal 3o@nz0l(393s ymgzgmogal gobbsgmommgdama ynMoomgdol
(3968®do nym dmggmmo. 33 3gmboom s@bobndbsegos Lodgmgamyn@gm badgmlb dgdsagbmmdsdan
335-3mbodboba@mgms 06@gMabgdol gs8@eMgdgmo bomdmdowmggbmgdol gomazamabbabgdals 0b-
LEOGYGO, FMIgma(y 39M3sbyma Lasgom badsGmmal mgncmdgmeysEmdabs s megabgdymgdsl
1bgo3L badl.

5gd(30mbgEmma 30M39emmdabes s bLogngdmmugmam mgmemogdl dmmob sGbmdMoago gsbbbgs-
3905 08590 3mobegds, HM3 30Mgzgmo mezabmegsm dgz9dL 0dsb, MmM3 3ME3mEs300b bymddmaby-

% Freeman E., Strategic Management: A Stakeholder Approach, Cambridge UP, 2010, 44.

8 Keay A., Stakeholder Theory in Corporate Law: Has It Got What It Takes?, “Rich. J. Global L. & Bus.”, Vol.
9, Iss. 3, 2010, 254.

% Sprague R., Beyond Shareholder Value: Normative Standards for Sustainable Corporate Governance, “Wm.
& Mary Bus. L. Rev., Vol. 1, Iss. 1, 2010, 80-81.

7 5dombgmmo 30639mmdal bm®mas ab@mMonm Mo 3m@bdo ab.: Smith D.G., The Shareholder Primacy
Norm, J. Corp. L., Vol. 23, Iss. 2, 1998, 277-323.
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mmds doMggzomns bsgnmetn dpamdsmgmdobs s badsGmagsw dobomdama Jmbgdal 3mEG3m-
o300bs @ dabo og30mbyFMgdol 0b6@gMgbgdal dgnbadsdme as8myqgbgdobeggb, 35306 Gmeabs(y
bogogd3mmegnmo mgmEns bgmaddmgsbgmgdol 3Mmggbombemobdbs ©s Fomesdn bomdalb go-
3mba@3olb gdysmgds. og30mbgmgdabs @s bogoddmmmgmgdal 0b@gmgbgdal dg30Mablafmgds dofMoa-
®o@, 303Mmodm@mdogdaol xanado dgdszomm aodm@m3asl Bamdmawa gbl, Mm3gmoaz dbmeme bo-
3MM3mEs30m baBsMonmgdmng MHongMnmdgddn 0Bqblb 053L.¢ mgmEngdal osbemmgdal 3Gm39Lo
3bmmme 08 oMol dgadmgds gdysmgdmeal, Mm3 sg30mbymmo mamgdamgdal dsgbadsmmama
BE0b 06&gMgLbe s bogoddmmeams 068 gcgLgdl dmGnl @ednmabdomgdsl sanmo dgadmagds
03 993L%% @o Mgom Mo yomd 56803 mbob8msb g3dmboglb 3gbgds, Hm8mal Jocmds (3 odz0mbgmgdoa
Logogd3mm@aMos ghm-gfmn Kanyen gsbobomagds.

5.2. 300539390 09658980l Jgbsdmm sLsLEYma: 35635630 gdmuMa
3J0mbymyma mamgdymgds

2006 Byl oo 3G0@obgmab gog®mnsbgdam Ladggmdn bsgmmdmmsom’ badstmmmal Mg-
RMA3s 3obbm(309m©s.”! HaxrmA0lb gHo-gMmmo Imbsdmgemo go63s6smmgdemuMa sd(30mbg@memo
m0omgdamagds’? (Enlightened Shareholder Value) ogm, Gn8geoos 2006 Benols 3m830605000 8g§ob ootgd-

68

LagmE3m@aom badsGmmgdfngn gEmogmomdgda, dmsgdam dgdmbzgzedn, gobmm asgqdoom
35dm0ygbgds 3mM3mEszonmo dommgal 3mb68g4LE 0L gomgamabbobgdom. gommnmm 3o63s6Eqdals
dgdmbzgzedn bogmM3mEszam badstmmabsmgnl bobammdfog @sdsbsbosmgdgm, sfsdoGomam s
BMOm odm@mBnabomob g39469ds dgbgds, Hmdgmas odombymms Jmbgdmogo s bogogddmeme-
960 Labgmdg 3O mmgdm YBmgdgdol aod0x365d0 godmabe@gds. og30mbgMm-badsbdAm mofgd-
ngds o9 babmgsmgdMago mamgdamgdol dogdbadsmyMa dGeal gomms 8n3Mmongdm@mdagdals
Xa1530 godmoygmegs 30093 geoo odm@m3ns, Hmdgma s, Mo 3bGog, s 3o3d0Mgdamas dsmzol
NP gdsdmbomgdgdol gosbsbomgdabs s, dgmmg BbMag, 59(30MmbgHms 853mbGEMmMmadgem-Jmbg-
36030 o bogoddmmeghos 3o3mb@mmmgdgm-babgmdgnmgdbm qumgdgdals 4580%365Lmasb.
d030mEodmEmIngdobogsb gobbbgeggdam, dozMmmalm@mBagdn YBcm gomom Lygmmb dmd-
3900930b gomamgddn g4(393056. doom Ga3b330 dgrab: dabotn oy BoMdob ngFomdonmo LGN ]-
GES; gomabadfgdoma o9 456560mgdamn LadoMmmmsbmds; madgHamabda o) MG mo@stnddo;
3oboM0 o babgmdbogm. 88 wogdmBmdogdol gobbormgal baggdggmdyg 3g8ds39dmm 0gbs watg-
JB™Eab s8bmern& Mo 3ocg9mmdal dmogmo. 538 ™M d56036s3L, H™T 306390 Mo @omEm-
300 360b 0b ogdm@mogda, Bm3mgdbsz gndmgds gbmwmb ,d03Mm©adm@mdngda”, Mawash aboba
356939m3690056 Bbmmme 3mGH3mEsonm badsMmamb. dsmmsb Jgmemgdom ©sbsmbgbo mmba
ogdm@m3dos dgadmgds ababosmpgl MHmams 38 3Mmeodm@mdngdo®. obnbn bomdmoagbomons
396dm badsmmal yzgmes smgdo, dom ImMal 3mB3mEAs3ome LadsMmamda. sBzHamagdom ab.:
Reich-Graefe R., Deconstructing Corporate Governance: Absolute Director Primacy, “Brook. J. Corp. Fin. &
Com. L.”, Vol. 5, Iss 2, 2011, 350-352.

330 3., 3NO3MES (3000 oMMz g3emHm3sdn: Mgammamgdolb sbsmo dmogmo s ,Mdaemo badsm-
om0, 05633bs 0. SFmoyends, ,bLodsnmal gumbama®, Ne1, 2009, 230.

9.6. bogm3d3s6om.

T Oggmdnl dgbobgd Dmgswa ob.: Tomasic R., Company Law Modernisation and Corporate Governance
in the UK - Some Recent Issues and Debates, “DICTUM - Victoria Law School Journal”, Vol. 1, 2011, 43-60;
9xmMdol 300 3o ab.: Reisberg A., Corporate Law in the UK after Recent Reforms: The Good, the Bad
and the Ugly, “Current Legal Problems”, Vol. 63, Iss. 1, 2010, 315-374;

35685bsmmgdmyio og30mbgHma mamgdamagdol dgbobgd dmgowsw ob.: Williams R., Enlightened
Shareholder Value in Uk Company Law, “U. New South Wales L. J.”, Vol. 35, Iss. 1, 2012, 360-377; Keay A.,
Zhang H., An Analysis of Enlightened Shareholder Value in Light of Ex Post Opportunism and Incomplete
Law, “European Company and Financial L. Rev.”, Vol. §, Iss. 4, 2011, 445-475.
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BMEOMS Bmgswn Imgamgmdgdal megdn 0dbs 063mMH3MmEamgdmema 3Gsgmobdg@yzgmo bobgmbmeg-
30l g393 = 3m335600b bo61358gd0b bgmdgbymdal 8mzamgmds™. as68s6scmmgdmamn sd(30mbg@emo
00 5dmads BMom(30mo 34(30mbgAmo mofMgdnmgdolb M390m9b0 se@gMbadngzss. by zmd3dsbom
Lodsmmamdn gobbm@(30gmgdnmads Mgum®mdsd, gofzzgnmbomaw, sdiombgGmma mamgdamgdal
dmEogoomgds dmoboabs Logoddmemegmgdal Labamagdmme dMogemadbmngn doamdnl Loggmd-
30 ®g.”

35685bsmmadman 5g(30mbyMma moMgdymads 3ME3MEs300b, bodmasmmgdsdo dobo Hm-
mobo ©d 93 MmmoEsb 3sdmdnbsmg dabo JoDbabs s ©sb0dbymgdal sem@gMmbs@omn bgwgss,
Mm3gmng 3MOH3MES 3090 Fom3z0b 3mbGg4LEdo Lzomegds GFoa(som ogz0mbaduye-bogad-
3mmEgOmo odm@mdnal bodrmgFgdl 3ME3mEs30mmo g9bg00bs s 80bbal bgmabsema, Mgmm
BbGo© sbemgdamo 355bMgdab 3200 @s Lo FPMeMa Md3d0 MM03z9 MgmEnabasmgal sdsbsbosmg-
b9 93968 9d0b 309 m006935L (300mmAL.

3063sbsomgdmytin of30mbgMmo mafgdmgds gBgd&Mo 3mE3mGssommoa damngol
LabEgdab sbaoma bagmdggmos, HmIgmoa(s bgmb MBEYML 3ME3MmEs30¢mo JoMmzabs s 3MEM3MMs-
Gommo bmgosmy®o 3sbabobdggdmmdol osbrmagdal 3Gm3qLL. gME3mMEs30mmo Jomzgobawdo
sbama doamdol 3afodgbmds, asbbsgnmtgdom bogaddmmegnm mgm@obmeb dodstmgdoo,
34o60 bends@omma Lagmdzemal sMLgdmdsdo gmabrgds.

5.3. dpaMswn 3mI356ns

dgmsen 3md3sbns ggemm3al dobdGodom 3mEm3mEs3ogmo domgalb d0dsmm dgdndeggdeymn
sbaemn doamBss, Mm3gmog oMol s dobo 80Bbgdal MRG™m Gomom bgmgzsel agzmagsdmadl.”® 3ma-
35600l dofomaa odobo afmdgmgamnsb 3gMb3gd@ngedn dpaMomn od(30mbyfMmo maMgdymagdols
39696069ds aobs. dpamemn 3md3sbonl Logddnsbmds daMmomdol dmmB0asbdmBnmgdnsb 3mb-
(398300L g3yamgds. gmmdamn® Embybg Immedsdy 3m33sbogdobasmgol dpaMmamds 3mM3mMa30-
@m0 dommzob gxgd&eo bob@gdalb gomamgdda bsgznmata bagddnsbmdal bmgnsmmn, gofgdmb-
03330000 5 GnbsbLyMa sb354Bgdal gHmMdmomdada gomgamobbnbgdal s9ys0mgdemmdsadn godm-
abs@gds.”

3aMa@0 3335608 33Mgo 3MM3MEs30mo doMmzgabs s BafMown gobznmamgdal Lobmgbdal,
QROM dYLESE 3o JMO3MES3099mo FoMngolb bob@gdsdn damewo gsbznmamgdal 3M0b(303580L 0b-
&gafomgdal dgogans. boygngdmmeamMagdo, 356Ls3mmMgd0c 343s-mbadbabymggdo bLbgemabbgs 3g-
4960b3930b g03mygbgdam Imbsbormgmdal nmgdgb dpafow 3mB3s6nsdn gowabyszg@omadgdals domg-

30l 36m(39Ld0, Mo, 306 3399mBomae, bognddmmugfamo moMgdamagdolb dgddbslb nbymdl bgmb

7 Duty to Promote the Success of the Company. ob.: Companies Act 2006 c. 46, Part 10, Chapter 2, Section
172. bgm3absbgomdns 3989 ge-80bodsmmndg: <http://www.legislation.gov.uk/ukpga/2006/46/sec-
tion/172>, [15.03.2014].

sd30mbgBmn mofmgdymadal dmmognzagdol dgbobgd @ebzMomadoom ob.: Keay A., Moving To-

wards Stakeholderism? Constituency Statutes, Enlightened Shareholder Value and All That: Much Ado about

Little? “European Business L. Rev.”, Vol. 22, Iss. 1, 2011, 1-49.

5 Ho V. H, “Enlightened Shareholder Value”: Corporate Governance Beyond the Shareholder-Stakeholder Di-
vide, “The Journal of Corporation Law”, Vol. 36, Iss. 1, 2010, 61;

% ob.: Action Plan: European Company Law and Corporate Governance - a Modern Legal Framework for More
Engaged Shareholders and Sustainable Companies, European Commission Communication, Strasbourg,
12.12.2012, COM(2012) 740 final.

7 ab.: ICGN Global Corporate Governance Principles: Revised 2009, 1.1., 9.

132

74



8bs Bsdodgoo, JmEHIMMsG0 o bogoseymo Jobyboldsgdcmool Hmeo jomgo JmEHImEHoz0)e0
dotrmgol Jogmoeo dmegeol dyfdbsdo: syz0egdgero 88600798900 @s domo gmddobomgds

5 3asMEo 3M33sb0olb gMm-gMma sgsomgdgmo 3m33mbgb@ns. bogoddmmogMgdal Rsaoymmds
3MEA3MEMS (300 33Mmzgob dgmsemo dmegmob 354860l o 30emgdgma Bobodnmmdss.

3ME3ME(308, Bm3gemag mdgobo bogdosbmdom bgmb 1bymdl babmasmgdal gobgomsmgds-
Lo 5 RsMMEmMEIL bo(339magdal 36nb3030L Laggyydzgmdg Lodsbyybmm nmgdl abgm gomgdm-3o-
md98L, Hm3mgda(s, mog0b AbMog, bgmb bymdgb 3ol sMbgdmdabs s BoMdsdgdeym s dmdggdosb
Logd0sbmMdab afMdgmgansb 3gMb3gd@ngada. 3ma3sebos, Mm3gemoas 0035mabbobgdol Lodmaswmgdal
35693mbes3300 ©d bLemgnsmyMa ImmmEobgdl 3gonmasbbymdom Lafggdmmdl mogom bobmgs-
©mgdol IbF0wsb s gMdgmazsmnsbo dpaMamdol doombggal gbsdg 360d369mmmzab Badogl ©asdl.

6. 35 3MmA3mEmS (30 5635Mnd35mEYdmgd530g

6.1. dmasmn §35bwgb30s

M3 30mmo d6a5M0d35mEgdnmgds 3MEM3mEs30gmo doMmzobawdo gobznmetgdamon
3emdaME0 30amdss. FNm@nbszombamyma 3MmMm3mMmEs30980L BoM3mMImdad, MmIgmms Logdns-
bmds bznmEgds bozombomym LabmzMgdl s, bdam Jgdmbzgzedn, m@mdg dg@o LabgmadBogmlb @g-
M0GMEA05dY 3M(39mEYdd gosmmems Lagfmmsdmmabm sb3sMgdbg domn sbasMmndzommgdemmgdals
9dOPb3gmymBe.

bobgmdBogmb s dogmdl Bsmn bygdnsbmdal LEmEAsbdGsdnsbn Mgammnmgds. 3ME3MEs-
Gonmo 4930 Gganmomgdolb 80bsbl 03 sbndg@Mmool admggs Bamdmawmagbl, Gmdgmacg babmge-
©mMgd5d0 3MM3MMS(30960L dodsfm s@bgdmm dmmmmnbgdlbs s docm ImJdggdgdb dmmal Bodm-
0dmdos.”® babgm8Bogmb Bbmmme Lo gmmaa GgMoGmEnolb GoMmamgddo LodsMmmgdtngn dsbabab
94365 dgydemos LmgnammMae 3obmbabdagdgmo 3m@3mmszonmo 43930b 393amdn gabgomaig-
daboogab.

6.2. g6m3bmo 356mbdgdemmds
6.2.1. 9@ 009 n3dndsMmmgdalb ,3mAHIYems®

36535mab3gd@nobo 3mE3mMszogma sbgsModgemmadymgdol 3mbEgJLE30 gME3mEs309)-
o0 begosem@o 3sbmbobdg gdemmdal 3Msd@nz0b @ebgMmagzobsmgal bgmdgdbymd gfmazbae badsm-
o gdcng Bomhm3nmmdgdl as0s869y39@0 360d365mmmds gbnggds s ng@e@oma 30d0L 3oMggmo
Loggb@dg 3gmean g gdgb@ons. bmnsmymaw 3sbmbobdggdgmo Ji3930bo030L bocmsbsmm badsm-
ngdcng0 g5693mb d94365Lmsb ©s39330Mgb00 gMM3MEs30ma bemznsmyma 3sbyybobdggdmm-
30l bgmddgdbymda g3tm3ggmo Rombm3nmmdgdo d93wmga dLggmmdal 830006 5d0s: ,3MM3MMS(30-
aemo bmgosmamo 3abygbobdg gdmmds LabnMggmas dobgmsgsm s3abs o6 0dbgl gsbbommmao, Hm-
am@ (3 03 MgaMmomgdol o6 306mB3gdmmdal 398 (33emgmn, Gm3mgdas bmzoomy® Mg gdgdbs o
356g3mbszg0m LEObEsMmE oL dggbgdasb, sbomoa dgbsedsdabo 396mbB3gdmmmdal gobgzomsmgdals
Roomgmoom. 39469330, bowsg sbgma Mganmomgds 56 s@bgdmadl, doemabbdggs baby@ggmoas gmyy-
LofEgl bsmsbsm domgammamgdgm ob Lo 3obmbdwgdemm Rsmhm3nmmdgdol owagbsady gfmoas-

" @obgMomadoo ab.: Deva S., Sustainable Good Governance and Corporations: An Analysis of Asymmetries,
“Georgetown Int’L Envtl. L. Rev.”, Vol. 18, Iss. 4, 2006, 707-750.
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6o bLomsdsdm g3gmal gobbabdmgMabamzgal, Gm3mal Logdzgmdgs bmnsmyMan 3sbybobdagdgm
360d@0golb dggdmgds gobgomomgds”.”?

3MO3mEs 309 begosmn@o 3obnbobdagdmmdobs @ badsGmmal mMomngmmndodstmgds
obgmo ,gmEOINmon* gsdmabs@gds, HmIgmoa(z bado doGomswn dodsmmmgdoo babosmmgds. 3mE-
3mEs30nmo bmgosma@o 3sbababdggdmmds LadsGmmal 80tmds, badsGmmalb 3gdggmdom o9y ba-
dornmabomgob¥® — mEmomngHomsdmngdnmgdolb ab bsdo gmEMBss, HmBgmoaz yzgmody JoMaom
33 9bL LmgnomyMom 3abbabdagdgma 3God@n 30l @ebgMazol gnmbom badsGmmal 3m@qboy®
b, sbgon §odolb m@EIPmalb Ladmmmm ©s60dbymgds YHMNNgMMFndommngdol babosmoabs ©s
30bo gamamgdab gobbodmgmss. 39Mdm, Ms MHmeal dgbEmmgds dgmdmoas badsMmsmb 3mEMm3mMs-
oo bmgosma@o 3sbyybobdg gdmmdob bgmdgbymdado s, 3oMadom, Mo Mmemb 0535dmdL mogow
3ME3MAS (30990 bmznsmm@n 3abybobdggdmmdob 3mb(3993(309 39bmboo wawagbama dabadsmin
dmmbmzbgdol dgbemmagdol bONbzgmymeysda. NM@mogHmndndsimgdolb gsbbabmzMalb Lsgombo-
Lomgob gobbs 3mm@gdaem asbbomgslb 9439809856190 ,BmMEINEob® b baboemn, HmIgmo(y 3MEM3m-
3090 bmgosmaMa 35b4ybobdggdmmdol 3Gsd@ng0b gobgomamgdsda badsmomals Hmeb dggbg-
ds. 3Gz gbmeo 3. §mndbymo badsmmal Bmemal gobbomgol MHmL 8ol dgbadmm bsd gmbdznsdy
530b30madl yFomgdsl, Mmdgema(s 3sL dgndmoas gobEmmmb 3m@3mMssoma bmnsmao 3o-
Lybabdggdmmdal 0bbE G M EMbamabs300L 3Gim(39Ldn. BmGamabs s badsMmmol MYHMngMadg-
3060b30M7gdol bLogndzgmdy 3Emugbmma LadsGmnmab Gobomo@s@mnb, doMmgammomgdmabs ©

35L& nIMmoMgdgm B1bg3098L godmymel.?!
6.2.2. 30336100935 Lyds@mamalb (33m 39 EIGa9dc5b

3ME3mMs30m bmgnsma 3sbnbalbdggdmmdsbs s badsmmamb dmmal s@bgdamo Moo-
9603035600980b oa g6l Ndnsmmm Msb brgab 3MbgR L Hmmab 4sbbabrmzmab bs jocmba bs-
ool Lbgosobbgzs 3063@mgdgdmsb dndommgdsadn, Mas dom dImMal sMbgdmmo domsbbol dm-
030306093530 asdmabs@gds, HmIgmoy 83390Mo dMM3obs s Ledmabdsmgdemm bLadsGommal
dgdombggzado ofgbl mogl, Mo 3mEm3mMsanmo bmosmyma 3sbyybobdagdmmdol bogyzgomgbm
3615980300 3563005698530 yzgemsdy 8@ o IMdo-dmbaedbabymgms (Bows Bod@men) s dmdbdsmg-
39mms (3569 BoJ@™M0) ©06@ M gbgdom s0blbgds.

3MEA3MMS(30mm0 bmosern@o 3sbmbobdggdmmdob bymdgbymdada LszmMm3mMaigom badsm-
omal Gmmo 3mG3mEszonl bgmddmasbymagdal obgmo Rmgdsdmbomgdgdal jo@ommanm dem-
Fn630d0 dpagmdomgmdl, Mmdgmaz 3mM3mEs308da bmgnsma@o 3sbmbabdggdgmo 3@ nzab
©3b69Mag0bomgalb Lamzgmgbm dadgol 3033930 0gbgds. dm(3g3ymo doamdal mgsembohobm dogs-

7 Promoting a European framework for Corporate Social Responsibility, Green Paper, Brussels, 18.7.2001,
COM(2001) 366 final, 2.22., 7.

%0 3@ 3mow ab.: McBarnet D. Corporate social responsibility beyond law, through law, for law, 60g630 The
New Corporate Accountability: Corporate Social Responsibility and the Law, Eds. by McBarnet D., Voi-
culescu A., Campbell T, Cambridge University Press, 2009, 9-59.

81 ob.: Teubner G., Corporate Fiduciary Duties and Their Beneficiaries: A Functional Approach to the Legal
Institutionalization of Corporate Responsibility, 60a6do Corporate Governance and Directors’ Liabilities:
Legal, Economic, and Socialogical Analyses on Corporate Social Responsibility, eds.: Hopt K. J., Teubner G.,
1985, 159-164.

2 Dmgo@aw nb.: Sobczak A., Corporate Social Responsibility: From Labour Law to Consumer Law, “Transfer:
European Review of Labour and Research”, Vol. 10, Iss. 3, 2010, 401-415.
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dotrmgol Jogmoeo dmegeol dyfdbsdo: syz0egdgero 88600798900 @s domo gmddobomgds

000, MMM (3 3963sbsomgdemn@a of30mbg@nmo mafmgdamgdal gsbbomgol pMmb bgdmo 0bs
50b0dbyyma, 560l yMmd3sbnscms sg§dn gomzomalbobgdmma 3m33sbool Bomds@gdal bgmdgbymdal
dmgomgmds. Jofomm bs3obmb3wgdmm bogM (3930 83 JodsMommmgdom 3o 339mmo bsdoggdal go-
aads sbggg dobabomdgdgmo 0gbgdmees. dgbsmdgms dgbabgd Lodotmazgmmb 3obmbdo sMbgdmemao
Bmad0 300009ds 035bmsb 83933009600 MM bgmddmgsabgmmdol YBmgdsdmbamgdals 3jmby
306980b dm 3908980 y3gmadg bgmboymgmo mbws 0ymb babdmasmmgdabemgab® o6 bobosmmgds
©9@omnds(300L 03 EMBom, HMBmams(3 godmamhigzs BoM3s@gdal bgmdgbymdal dmgamgmds.
damomn aob30m369dal 3M0b(303980L JMmE3mEs30mm (3bmgMgdsdn sbgHazol dnmdo
3MEO3mMd 30990 bmgnsma@o 3obbobdggdmmdal 360d369mmds nbMegds gomgdmboszgoma bs-
oMol 308sMmmgdomsz. bogMHomsdmmabm bLsnbggb@nznm 3gmsebbdgdgdal bmsnsman asb-
Bm3omgdolb godmoggdol 3m6@gJbEdo LogHmsdmGabm 3mM3mEsomma bmgnsmaa 3sbabals-
3a90mmds gdbabymgds 0bzgb@mmms s yggme a8 dbafgms imgdgdabs ©s 0b@gmgbgdal oggol
dmE0b domabbob ¢dGmbigmymagal, MmImgddgoss aogmgbslb sbogbl 3oMmsednmn sbmu&o 0b-

39b&n(30900.
6.3. bygMmsdmMabm bLESbIMEgdo s> GMIbLES(30MbsmuMn Mganmagds

B obsgombam@n o9 §@abLbs(3nmbsmnMa 3MmE3MES(30980L bogdnsbmdal Hgammao-
61909, 3mO3mEs3099ma bmgnsmao 3sb4bobdagdmmdol gnmbom, Moz bogHmsdmmabm ©mbgdy
LEObMEGgdabs s Labgm3dmgzebgmm omnmgdgdol BmMMIom 3emnbrgdse, LEmMMgE @ bmyE ab-
398803090056 ©53533069d Lo 3ombgddg domsblbol dombggel nbobsegl 30bbsc.

3ME3mEs3099mo bmgosma@mo 3obybobdagdmmdal LogMmedmGobmm smostgdama bm@dg-
300056 g3bbos 3ofgdamo 50badzbol afMbos gogfmmb bm@mdgda &MobLEs(30MbamnMa 3mMH3mGs(30-
900bs s Lbgs 30DBbaLLYS0gEgdal 3oLmbabdggdmmdal Mmomdsdy s@sd0sbals yMgmgdsms ©a(330L
byzgOmdn, GEM3mMgddsy bogmdggmo dobzglb GMIBLES(ZMbsENFn 3MA3MMS(30980L boddosbmdals
3oMgammnmgdgmo bm@m3gdob aobboemgsl B@MsbLEs30mbBommma bLadsMmmmalb® gHo-gMomn go8mgmo-

8 0b.:,8960689ms dgbobgd” badsmmggmmb 306mbob 8g-9 8xbenals 8g-6 3648)0b 8gmerg Bobowawgdals
dgmeg bobagma.
3MOM3MEs 30990 bmgnamma 3sb9bobdggdmmdal bagMomsdm@abme smostgdyma 3Mobzo3gdo-
Lo s Lobgmddmgabgmm Bomnmgdgdab Mazbzdo dgwol: OECD-ab Labgmddmgsebgmm domnmgdgda
3 @&0bsznmbarrn@o bobsmdmgdaobomgal; gogMmmb gemmdamuma dgmobbdgdol 10 360b(3030; ISO
26000:2010 Lobgmddmgsbgmm LESbLsMmB0 Lmnsmna 3obnbobdagdmmdal momdady; ILO-0b
3 @&0bs(znmbacnm@o LobsM3mgdabs o Lz 3memo@ozob momdadg 3Mnb(303gdal Lod-
3b6M030 ©g3mMd(300; g5gMmb bmEMdgda §MBLBS(30MbammMo 3ME3MEAS(30550bs s bbgs dadbgl
Ldogd@gdal 3obmbnbdagdmmdal Momdady s@sdnsbal M@mgdoms ©o(330L LgMma. ab.: A re-
newed EU strategy 2011-14 for Corporate Social Responsibility, European Commission Communication,
Brussels, 25.10.2011 COM (2011) 681 final, 3.21., 6. dsMgammomgdgmo dmaswo LBEGSbLoMEgdal
aoMms d539353909mns bbgoobbzs Lggmmb dobgogom LogHmsdm@abm nbbGEMM3g68gd0. 3g&-
dme, LEbIME b0 s®@sdnsbal MEmgdsms, IGMBnmn NRmgdgdal, aofgdmb ©o3z0bs o dmab-
doMgdgmoms 06 gMgbgdabes o 3Gmd(300bg 3obbabdagdemmdal bygMmda. (3om3g 9badsbal
00Mbos 3mENR 0oL Babssmdnga ddmmab bgggmda dgdndeggdama bEebosmEqdo s dpgcswn
3563000067980 0bgo60dggdals bagHmsdmEabm bgsbosm@gdoa. nb.: OECD Guidelines for Multination-
al Enterprises, OECD, 2011, 15.
5 8Mobbbsznmbamgmo Gganmamgdal dgbobgd 8m3maw ob.: Cotterrell R., What Is Transnational Law?
Law & Social Inquiry, Vol. 37, Iss. 2, 2012, 500-524. sagomgg ob.: Berman P. S., From International Law to
Law and Globalization, Columbia Journal of Transnational Law, Vol. 43, Iss.2, 2005, 485-556.
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69300 Lobom®, BmamE (3 M96589MMZgMd30 sMLYdMMO ,ammdsmm®o badsMmama babgmdbogml
85639”5564 ,0bsemo Lex mercatoria” B Gmdgmo(s, ms30b 8bGng, bodsomgdtngo drmmacmobdolb?®?
960-9Mm 35dmbs@mgdsl Bom3momaqblb.” 8m393mm 8nagm8sl baBsGomob gommbmegnsda bo-
ool (369800 @EMobLES(30MbommMmo 39Mb3gd@ng0eb gobboemgsd dgmbym bgmo.? Jombgosgem
030bs, a0gMmb 6mmPgdds 396 gosdstmms 3o 80mgdsbmob ©s3o3306gdmmoa dmemenba.” 2011
Bemob 16 0360bl gogmd Protect, Respect, Remedy-ols 36:mgd@ob? gaamgddo sbaemo om 3989680 dgo-
3mdogs babgmbBmogdoo — bobgenddmgsebgemm 3606303930 30 Bbgbobs s s@sdnsbol maemgdgdals ors-
md3s %y (Guiding Principles on Business and Human Rights), Gmdgmoz 3m&3m&s30960b bagdnsbmdal
Bom3amomngal 36m(39Lbdn 50560l MRmadgdob 358030b(3930L 306(3503L 56538 30(398L.”

6.4. 3mA3mA330ma §(3930L mznmMgaymagds

3ME3mMs30mo bmgosmyo 3sbyybobdagdmmdol 3Ms@nzob dgdamdn sbgmazobsmgal
3937 va0mb JnmEB0bs30mbacm@a 3MEM3MMS(30580L AN, Jobo obamgdmdolb mgzambsdeo-
Lo, mgomMgaMmogds 035390L. FnmE@nbszombaomu 3m@m3mEMs(3098d0 3MmEM3mMsz0nmo J(3930L
3mgdbobs s 3ME3mEs0mmo gmozolb 3megdLbob sGLgdmds Bomgdmm 3Msod@nzob bomdmawaqbl.
Fm&0bs30mbamnMa 3mEM3MMS(30550L SBLMEYEG M MBMIZgbmdsl, Mmam(z bgbo, ghom-gHon
domgsbo s¢30mgdmo aoshbos, mndze 3MEM3mMazonmo J(3930L 3mwydbgda, 8smo ymazemalldma-
(339™d0056 353m30bsfy, NRO™ o MMl Medsdmdgb 3mMm3mMaonmo Jig30b Mgammog-
3530, 30Mg 3MEM3MES30nmo gm0zl 3mgdbgde, Hm3gmms 3mddgogds BEm™ 30bGm LggFm-
Lomngob @sdabsbosmgdgm NOMNgHMdgddg 3M(39mEYds. gmmdamu ©mbydg 3obyyboldagdgma

56 Bogomomabomgal ob.: Backer L. C., Multinational Corporations, Transnational Law: The United Nation’s
Norms on the Responsibilities of Transnational Corporations as Harbinger of Corporate Social Responsibility
in International Law, Colum. Hum. Rts. L. Rev., Vol. 37, Iss. 1, 2005, 162.

¥ obgMomgdoo ob.: Michaels R., The True Lex Mercatoria: Law Beyond the State, Indiana J. Global Legal

Staties, Vol. 14, Iss. 2, 2008, 447-468.

sboea lex mercatoria (New Lex Mercatoria) bagsgm qfomngMomdgdol 3mbgboggdol 30Dbnm o6-

Lgdmn Rggmmgdomo LodsGnmalb ®obsdgMmgg o GEMObLBS(3oMboMEN godmbodmmgdss.

obgMamygdoo ab.: Gimenez-Corte C., Lex Mercatoria, International Arbitration and Independent Guaran-

tees: Transnational Law and How Nation States Lost the Monopoly of Legitimate Enforcement, Transnational

Legal Theory, Vol. 3, Iss. 4, 2012, 348; 05858 gd0om ob.: Cuniberti G., Three Theories of Lex Mercatoria,

Columbia Journal of Transnational Law, Vol. 52, Iss. 1, 2013, 101-166. bgm3absbgomdns dgdwga 39o-

dobodomo by http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2244349 [15.04.2014].

¥ og@oonmo 3eg@amaddob dgbobgd ob.: Tamanaha B.Z., Understanding Legal Pluralism: Past to Pres-
ent, Local to Global, Sydney Law Review, Vol. 30, Iss. 3, 2008, 375-411;

% ab.: Zumbansen P, Transnational Legal Pluralism, Transnational Legal Theory, Vol. 10, Iss. 2, 2010, 141-189,

o' a@mow ob.: Daniels D., The Concept of Law from a Transnational Perspective, Ashgate Publishing, Burl-
ington, 2010.

%2 gMEme bagamonom dodgdgdol dgbsbgd ob.: Bachmann S., Miretski P, Global Business and Human
Rights - The UN ‘Norms on the Responsibility of Transnational Corporations and Other Business Enterprises
with Regard to Human Rights’ - A Requiem, Deakin L. Rev., Vol. 17, Iss 1, 2012, 5-41.

% Protect, Respect and Remedy-ob 36mgd@ob dgbobgd @sbzmamgdoom ab.: Backer L., On the Evolution of
the United Nations’ ‘Protect-Respect-Remedy’ Project: The State, the Corporation and Human Rights in a
Global Governance Context, Santa Clara J. Int’1 L., Vol. 9, No.1, 2010, 101-156.

% Deva S., Guiding Principles on Business and Human Rights: Implications for Companies, “European Com-
pany Law”, Vol. 9, Iss. 2, 2012, 102.
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8bs Bsdodgoo, JmEHIMMsG0 o bogoseymo Jobyboldsgdcmool Hmeo jomgo JmEHImEHoz0)e0
dotrmgol Jogmoeo dmegeol dyfdbsdo: syz0egdgero 88600798900 @s domo gmddobomgds

30bbgb J(3930L gMm-gEm Lobadndm 3megdLbaw InmEnbsomban@a bLobscdmgdobsmgal OECD-
ob babgm3ddmgabgmm domomgdgdo Joohbggs, HmIgmoa(y bogHmasdm@abm 0bgzgb@n(zngdabs s dym-
B0bs30mbomymo LaBsM8mgdal Mmomdady g3mbmBanFa 0obs3dMMBmmdabs s gobgzomsmgdals
ma560Ds(300b B0ge o gdamo g maMmaz0nl sMbgdoma d93smagbgema baBoemns.

3ME3MMS(300mo bmgosmn@o 3sbyybobdggdmmdolb 3mb@gJbEdo bdnMom @snbdal bszombo
035bmsb s 393306 gdam, HMI 3MG3MES(309m0 J(3930L Mgammomgds bgdsgmegemmmdom Labyobgddy
Mbs go6bmM (309mEglb, Jogsmomsm, 3MMm3MmEs(30mmo J3930L 3MmgdLadal 39d39mdom, GmBgmms
dndafo, mogols dbtog, abbdgds 3nmbgs dmGomymo oy bsdsmmmgdMago domal dJmby dmggals me-
m35b9%, o 8@ obaznmbomyMa 3mEM3mMs(30980L d6gdosb gs8m8mnbatyg 80bs6dgbmbamas
bogamEgdnmm babosmal Mgammomgdobsdn dodstmgs, Moy LagMmadm@mabm mbydg Lbgswsl-
bgo byygOmgdal dobgwgoom dgdndsggdamo nblb@Mmdgb@gdalb dmJdgmadobawdn sd39dwgdsmgdsda
303m0aba@gds, HmIgmoms Jobdobn, Hmam (3 Bgz0m sGgMHmbgm snbndbs, gemdsrn® @mbybg bm-
oo 3abybobdagdgmo J3930L bgmdgbymdabomgal bamsbsm gocgdmb d9436s s 0b@gfg-
LYdOL OBSMSBLYdSS. MM gs63s3mmdadn JMM3MEMs(30mmo bmzosmymo 3sbnbaldggdmmdal
bognmbgdolb Mmomdsdyg bogHmsdmMabm mbgdg 398353984 mBs 0bbEM8968 538 LabBmma 8gmeg
3bofgl aodmbafgl s, 3960 339mbomam, dmemm dmymglb d0dnbstg @abgnbosl 50badbyymo bs-
30oobob ofggmaog.

6.5. 398>Mganmamgds

3M3mMs30mo bmgosmymo 3sb4bobdaggdmmdobsmgal badstmmgdfngo sbgstndzsmmyg-
dmemgds 3g@oMgammoamgdoo (metaregulation) oomBg3s, Hm3gea(s 9d@0Mao asdmaygbgds 3mEm3m-
o300 bmgnama@ 3sbyybnbdagdmmdolb ganwom gobbm309mgdemo 0bozns@nggdalb dggsby-
b0bmgab.” 8g@eMgammamgds bdoMewm ,dows mzgomMgammomgdol Mgammomgdob® 56 ,LodsGomal
Renmdn dgmgn mgomMgammomgdob® babgmom 3moblgbogds. 3g@omgammamgdsda 3mM3mMa(3o-
@m0 Lobeobob Ladsmmmgdfngn Mgammomgdsbsemdn o398 dsMgds 8masdMgds. 3MM3MMS(30-
amo bobobo 08 CoMgdnmgdgdal bs3Mgdos, HmIgmoacsy bzommgds 3MEA3MMS(300L bogymse® 30b-
G 93mbm30 36 068 9MqLgdL. LodsMommgdmogn sbgsMndzsemEgdamadolb gofMgdy 3MM3MEs (30490
Legosmo 3obmbobdggdmmdol 3Gsg@ o030l obgMggs s MgomuMa gobbmM(3ngmagds 368 039)-
mo© dg0dmgdgmos. badmdomsdm bLodmasmmagdolb sg@onma domobbdggzol dgdmbgggzedas dbmeame
dgbadmagdgma 3mE3mEs3098al 5bgeMndgemogdmagdol 1 dMbzgmymags bodmasmgdal bnbsdy.

39&5Mgammomgdol Hmmb 9539J&m6 cz0mMganmomgdsdo bosomow BamdmaRgbl ol o on-
33980, ®m3mgdas mb brogzws boddgb job0 bongob bobssmdmga.” dm (393 dgdmbggzs ©s3d3-
doMgdmmo ngm 3m3gMoneo 30dmba@galb m @& Mmabobs s Jobmsb s 39330094 bsombgdmsb.
LogBab 3mgmyg Bodams dgdmgado damdsmgmdos: bangal 3m@m3mMs30s 3mdbdstgdgmos dmbag-
30 80%boon 1990-0560 Brmgdol dmemmb 3ol 8n8sfo gobbmM(30gmadama 300zl Ladsbmbmeo
969m@s Lofggmadm 30335605L, 3gMdmm Lbgsabbgs bLagsbgomm 3Mdmoazs(3098dn, sbg3g 3MM3MMS-

% g@maw ob.: Glinski C., Corporate Codes of Conduct: Moral or Legal Obligation?. 603630 The New Cor-
porate Accountability: Corporate Social Responsibility and the Law, Eds. by McBarnet D., Voiculescu A.,
Campbell T., Cambridge University Press, 2009, 119-147.

% bmaswswm ob.: Parker C., Meta-Regulation: Legal Accountability for Corporate Social Responsibility?
bogbdn The New Corporate Accountability: Corporate Social Responsibility and the Law, Eds. by McBarnet
D., Voiculescu A., Campbell T., Cambridge University Press, 2009, 201-240.

7 Nike, Inc. v. Kasky 539 U.S. 654 (2003)
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Gogmo bmgosmymo 3sbnbodggdemmdol momdsdg 3mblgbgdsdn Mmamgdws, Hm3 dso Jombbgddn
5054390 335-3mbodLobnFmggdl IMmMBolb bomsbsm 30Mmdgdan 3dmbosom. o6 3 3obgn Bomdm-
00396@s Lodmdomadm 548030b@L, HMImab bogdnsbmdal dofamae dadsMonmgdsl 3GmInmn ©s
350Mg3mbs330m0 NBmgdgdal o335 bomImomagbos. 3ob303 LaRgma dgo@ebs Labsdstmmmda,
m39m3o(3 P00 gd©s, HM3 ba03olb yzgmes aobbawgds o6 dggbadsdgdmms bodsMmmgl s NdMs-
mme bogemglb BoMmdmamagbrs. bangalb Jombbgddn oboddgdmgdn 0mgdwbgb sdsm aoboedmgg-
mmb s (30399 393mbgz9398d0 sanmo 3Jmbrs sMsbEmmBmmmgabos dMmBnl godmygbgdaobs(s.
Lobodamommad 0dLggms 36 3gmomboboabogmo 3mb MG gbas0ol, dg3m3sdn dgdyzebo (3(300560)
93030l momdadyg, 4930%bs 3mIgH (3040 S 3 3MBM (300 g33mbaB 3. gfm-gHmo sl 33bs,
Mm3gmoai godmo@obs babsdsmmmmd dgdwgadn damdstgmdws, Gmd ,GmEgbs 3MM3MEs300
359403980bs s Imagdal dgbomRmbgdabs s gobFal 3nbbom Lagsmm asbbowgdgdl o39mgdL
Jombbgdda dOmomn 3Msod@nzobs @s IEMal 30mmMdgdol momdsdy, MmBmaddoy 06sM3mgds La-
Jmbgmo, gb LogsMm gsbzbagdgda 3MIgH 30 go8mba@ el Bam8mawaqbl, ®mdgmag dgadmads

“98

05993980098560mb Mgammamgdslb 8mdbdstmgdgmos Im@ymgdob meg0@sb s(30emgdnl 80bb0om. % asb-
Lb3geg39dmmo D0 NMMgdos 085Dy, MM boo 3ol dgdmbggzs 3mgM(30mn godmba@gol GMawa(zo-
@ M JGM0bs30 o6 ®gdmEs. bsn ol Logdg JoMan dsgsmomns ndabs oy Ms dggagdo dgadmagds
dm3y3gL gmEA3mGszommo bmgosmno 3sbyybabdggdemmdals godmygbgdsl Ibmmme s Fbmmme
30060b 30bbgdabomgal Mgsmyma 3Mmamsdgdabs s bmznsmuMn 0bo(zns@n3z9d0b gobbmm(sogmyg-
30l goM9dg. 60030 LogHcdMMObm 396l bomdmsawggbl, Mm3mal dbMnEsb sGsbomsbom jmm3m-
33090 J(3930L dg8mbggzada, Bobo LagsMm 3M0@0ng0lb Mmdogd@om J393° dwg0mos. Im(39dMmds
L4893 godmagmabs LabmasmgdMogo 3GMELENL FmMbby Yymgdsms ©s(330L LodsmmgdMago
Lodmomgdgdal go3myqbgdal 39339mdacm badmdsmsgm babdmasmgdalb 3m@gbznsmo bmzosmn@awo
3obbalbdggdgmo 3@ ngob ebgmazsdo.

7. 3m@3mEs(3099mo 3sGmgzab 3megdLydab Gmma
7.1. bmgosmyMo 3sbnbabdgagdgma 3Msd@nzaob sbgMmags

3M3mMszonmo bmosmama 3sbnbobdggdmmdal bymdgbymdada 3m@3mEssoma do-
®30b 3mgdLbgdb 3603369emmgsba Hmmab gbemmgds dgdmasm. 3MmM3mEs30nmo Jofmazal gm-
©94Ldo, goM33g9mBomom, 3MM3mMsoma bmosmyma 3sbmbobdggdmmdabs ©s 3MmEM3mMa(30-
memo Jofmgol dg@byds bm@(z0gmegds, Mabsignfzgmos goM 339 goMamgdsdwy, M3, magob
3b603, 3oMa0 3MEM3MMS(30m0 JoMmzolb N dHNb3gmymzabecmgzal dystm bogndzgmb Jdbab.

3MO3mEAs 300 bmgosmy@o 3obbobdggdmmdal Lo zombgdol Botimgs 3mEM3mEszommao
dommngob 3megdLbgddn momgdnmgdgdalb @mbydys 30 93909Lb 3ocgdmb §3bol 3mEm3mMszommo bm-
3osm&n 3sbbobdggdmmdal 3Go4G 030l 3obgnmamgdobasmaal, Ma(s, Mo30Lmo35w, JME3MMS(30-
@m0 Jommgzgolb boyzgogbm 3Msed@niolb ©sbgamzal Bobsdnmmds begds. 3m@m3mEszommo dstmgal
Lo zgogbm Bgbgdol 358myqbgdal 36od@ 030l @ebgfMagzs aobdbadmgfmamn gmgdgbgns 3@ nbs-
30mMbse LobaMImgddn 3MM3MEs3099mn 3NN Rsdmysmndgdabs s dabbgbgmonzol beme-

% When a corporation, to maintain and increase its sales and profits, makes public statements defending labor
practices and working conditions at factories where its products are made, those public statements are com-
mercial speech that may be regulated to prevent consumer deception. ob.: Kasky v. Nike, Inc. (2002) 27 Cal.
4" 969 [119 Cal. Rptr. 2d 296, 45 P.3d 243]
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8bs Bsdodgoo, JmEHIMMsG0 o bogoseymo Jobyboldsgdcmool Hmeo jomgo JmEHImEHoz0)e0
dotrmgol Jogmoeo dmegeol dyfdbsdo: syz0egdgero 88600798900 @s domo gmddobomgds

8930b 3gbEmmadob LG EBNMoMgdabomzab.” BmmEnbsznmbomn@ 3MMH3MMS (309830 asddznMgamy
350 gdmb dOHNB39mymeR0b 30Bbgdabomzal 0bgm@mdsznals goblbommdals Immbmgbal gamamgdda
dof0050 Immbmazbs dpgm3afgmdl 3m@3mmagogmo dosGmgal 3mmgdLgdom oaqbomn 3Mabsa-
3980b 033mgdgb@s(300L 3MmM(39L0lb dgbabgd 0bxmmds(300l goblbbommdsda.!®

7.2. 3m@3mAs30mo 3sGngab JesGagmo 3megdbo

3MO3MEAS (30990 JoFmzgol gmegdLo 3ofan 3MmEM3mMsnnmo domgal 3Gnb(3039d0l ©abgH-
330b0m30b 8900536943980 3603369mmmdal 3dmbg mgomgammomgdals 3606(30398bg ox4dbgdemema
0bLGMYIgbG0s. 3MM3MMs30mma bmgosmyo 3obmbabdagdmmdabs s JMM3MMS(30ma domngol
3MMMEoboMgdnmo 8mddgmgds IMegemolbidgd@nsbo 3mM3mEsomn  sbasfmndzommgdmmgdals
3M6894bEd0 LEmM g Hdomn badstmmmab sGbgdmdao sablbgds.

bogdommggemmadn 2009 Bemob byd@gddcnEsb Imadmggds Ibmmmm 3MIgH(30mo dsb3gdaboom-
30b 39393539890 3ME3MEs3099em0 8oMmgab 3mogdLbo, Hm3moab Joemagdolb doMocmsn 8adsbo, Lbgs
80Dobms dmMab, ogm 3mEm3mEszommo BoMmzalb @mm domamo bEobsMEBgdaob ©abqbgds'' o
3ol 300gdsz 60DbgLob dbmmme ghmo 3mbimg@nmo bgd&mMabamgal J399sbsda o3 bgd@m-
0L 306300069500 56LgdMmo EMboc sablbgds. 2009 brrowsb M8y 3MgdLda sMsbsoMo (33emo-
mgds 56 g3bbmM(309madems, 35306 HmEaLaz 3MEM3MEMs30mmo dommgal 3mogdbgddo 3gFomey-
3@ 35633990 babosmal (33emomgdgdal dg@ebs ob LagMmme sbamo 3mmgdbol botggbs docmg-
dmem 367598035 Bodmowaqbl.

339G 30nmo 3563980bsmzal gobznmgbom 3mEM3mMasomoa doMmzgal 3megdLbdo go@emg-
demos babgmdbogmdo 3mddgm 3obmb3gdmmdabs s Mganms30g0msb dgbedsdabmdals 3G0b(30-
30,'%2 o3 3oMan MMM 300 JoMmmgzal s®bgdoma 3MI3MbgbB0s. 3MEM3mEs oo Jotmgal
MRO™ oo bBobsMEqgdaobadn dmmbmabs 068 gMgLgdeym bsmggdmsb dndsmmgdada, dooc-
56 9894&M0 PO gHnmdgdal bomdsmmgobasmgal nbgm®mdssonmo dANbggmymazal dodbo-
oMo dgbadmagdgmn @mbal domBg3980 ony3069ds. 9839d@nG0 MMcngMmmmdgdol sGbo god-
F30635mmdab, 563560335 gdmmgdobes @s 30bbgbgon ol 3606(303980156 3gbadadnbmdada gemab-
©gds, G153 oMMz gmmo MmMgabmgdol 3GgmHmasdn3olb gsbggmmsbgds.

7.3. 0b§gaMamgdab 3dqd0

3ME3mMd(30mmo bmosma@o 3abybobdagdmmdobs ©s dobmeb s 3sgdnmgdamao bszombyg-
bab 3mE3mEs3099mo doGmgal 3megdbgddo gemzamnbbobgdobasmgol Lbgswabbzs doamdgdo o6-
LydMABL, HMBgmms gBgd@NOmds yzgmedy Ig@ow aMmdgmgemnsb 3gmb3dgd@en3sda 3MMm3mEma309dal
3b6M0sb Fobombgz 30bsbmeb Jndstrmgdsdo 3ME3mMszoggmo bmznomafn 3sbbabdggdemmdbobs s
3MB3MEs (30490 BoFmgol 30Bbgdals gows 33900l by omado n33gcmgds.

JMO3MES(309m0 Jommzgol (3om3gmemo 3megdbadobsmzal @sdsbabosmgdgmoas JmE3mEsgo-
@m0 beyznsmmo 3abybobdagdmmdol mamdsdy 3oMmadatma docmnmgdal sGbgdmds s boygngdmen-

% OECD Guidelines for Multinational Enterprises, OECD, 2011, Commentary on Combating Bribery, Bribe
Solicitation and Extortion, 75, 49.

100 OECD Guidelines for Multinational Enterprises, OECD, 2011, part I, 2, h.

01 3m@3mMs 3090 8s®mgob 3mgdbo 3mB8gMzommao 3563980bsmzal, bLds, 2009, 2.

0b.: 3mB3mMsz0mmo 3o6m30L 3megdbo 3M3gMogmo s63980bsmgal, 39-2 magn, 4,0 396480,

39-5 babowowgde.
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M0 Y39 xanBob 0gbGogaznmgds. 35306, Mmogbss gobbbzszgdamoa doamds bmznsmama
3obbalbdggdmmdal doGomsw bs3mbgdl 3mwgdLgddo gomzamabbabgdsl dbmmme mafmgdammgdg-

d0bo s 3M06(3035800L senoMgdal @mMBydy sbmE(309mgdL. ogsmomsm, 3MM3MEs309mn doMmzal
bmEggaomm 3mEgdbdo 3ofmEsdnmss dmzgdnmo 3mM3mEsomo bmgosmafo 3sbybobdggdmm-
30l Dmaomo @gn0boz0s, HM3mol Msbsbdows(s 3mb(39x(300L b0 JpgmBomgmdl 3md3s6anl 3sbyy-
babdggdmmdsdn 03 bogdnsbmdabomgal, HmImamss ol gogmabol sbgbl bambbg, Lodmasmgdabs
5 350Mgdmdy s, hggnmgdmog, dggbgds 50s30560b YBmgdgdL, Mmool 3G 9396300, bad-
390 YRmgdgdlL, o6IGM mmILL, MbogMmbmgdsbs s ©ab 3Mnd0bsz00bagsb moz0byygam
dmBom gomgdm 30Mmdgdl, nbgzg Bmame(z ascgdmboszgam bagombgdl.'® (som3gmm dgdmbag-
39030 3mE3MEs 3090 bmgosme@o 35bbobdggdemmdal sMbal gobbabdmg®madal bo(33ma© 3b307-
doo Bomnmgdsb gomgdmbrs330m s bmznsma@a 8608365mmmdab bs3ombgddyg.'™ Hm8abgonl 3me-
3mMssommo domongol 3megdbo Lanb@gmgbms 0d gyomboms(s, ®mMA ab sbogblb Logoddmemegmgdms
®a0xgd0b BubE 0gb@oxg 3060 gdsl s g30me35DmMBL Boma 3mabogngazoslb dows s gomg bovgad-
3mmEgmgdsm. 396Mdme, dos bognddmmegmgdaol Mozbzdo 3gw0sb 056533MmM3mada, domon Bam-
8mB8500396mgdn s baBommdMng 3Gmayggbomma 3033069803, bememm aofg borgoddmmmg@gdlb aobg-
31013693006 3G g0@MMgd0, ML gdmgdo s nb3gb@mMgda. '

bmMgggoobs s G3abgmal 3mmgdLgdabogsb asbLbgsggdom, asgMmnsbgdyma Ladggmb
3ME3MEAS (30990 Jofmzal gmegdbo L3gnom@ Jocmnmygdsl JME3mMasommo bmgnamyGo 3aobyy-
bobidggdmmdal momdody o6 dgo3o3L o gMdgmgansb 3gMb3gd@ngedn bomds@gdol Jobombyzow
bmmmE oM gdmmadgdolb @mbg sbogbl 3mb39%3(300L 3608369mmdsDg bobasbdsb.'%

53335600, 3MEM3MEMS(30mmo bmgnsman 3sbnbalbdggdmmdal bgmdgbymdsda 3m@m3mEszo-
aemo domgol 3megdbadb Mosegme 360d3bgmmazsbo gbznol dgbEnmgds dgmdmosm. 3mzmgo
041 d930%5390m 3MmE3MES(30mmo bmgnsmafa 3sbnbabdggdmmdal 3068 94LEdo gME3mEs304ma
dommngol Mg3mdgbrs(309dal doGomsaw Ladndbgl bovgngddmmegmgdo bomImowagbgb, HmMdgmadbsa(s
sbgzm goMgdmbs330m0 @s bmosmm®o bs3nmbgdol gesd@onmgdol Ggomon.

8. oY (309Mn Amzamgmdgdn: ©)G0 09 0SS
8.1. dmaswn bywgs

3MA3mEa 300l 3doMmzgmn mGgsbmgda dmsge® Mmml sbEnmadgb 3mEM3mGs300l dofmgoa-
Lo o Ldg3086mdab boMmBommzal 3Mm(39Ldn bemznsmyMa 3sLbnbdggdgmo 3Mad803z0b ebgMmaszal
3noboom. bgmddmgebgmagdol Mgmgdedmbamgdada 390l 03 gomebygg@nmgdgdal (3bmgmgdada go-
Bo67gds, HmMBgrms 30tgdol @AM (3 oM gdmbrs (33000 s bmosmyma bszombgdal gemgsemabbo-
bgds 50 BoMmEGm om, 568dgm Fmgm 3MM3MMS(300L Lodmasmgdal 3sbmbobdaqgdgm BgzMom Bom-
3mohgbb.

3ME3MMS (300 bmosmn@o 3obababdggdmmdalb momdaby 3mma@nzolb domgds s dab dg-
Lodadobo@ got3ggmma mmbabdngdgdal gsbbmmsngmgds 3m@3mEssogma bmgnsmda 3abnbab-
3395mmdal ImdFomdols sg@oMo gobzomofgdols mebdndpgzGnmom jmM3mEs300l ddstmggmao
306980L 0b3Mg(300L FoMaMgdL MbEsMmsbmdom LzomEgdmms s bs3oMbobgg oy Lodmasmm-
98603mdol IbF0Esb ,dgbmmon” go6306Mmdgdam svy30mgdgmo 0bo(305803950L Mozbzdo 035390-

163 The Norwegian Code of Practice for Corporate Governance, 7" ed., sec. 1, 2012, 13 (23 Oct. 2012).

1% 0b.: The Bucharest Stock Exchange Corporate Governance Code (Romania), 14 (22 Jan. 2009), Art. 7, rec. 25.
195 04z, Art. 10, rec. 38.

1% gb.: The UK Corporate Governance Code, Financial Reporting Council (28 September, 2012), C.1.2.
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5 bads@om saomb.'” bmnsma@o 3obymbobdggdmmdol momdsdg d3mmo@onzalb 8omgds 3oMzqem
M0ado godmabs@gds 3mE3meMsz00b bgmddmasbgmms dbsymazbadn dmababmb LagHmsdmEobm
o4y 96mM36mem mbgdy Loymggmmome smosmgdnmo bgdsymapmmdomn nbazns@nggdal gobostg-
35."% 3m@3mEs30mmo bmgosmyma 3sbmbobdagdemmdal 36s4@030b obgMaszals 8ndsGormmgdom
©06948mEMq60L Logdnsbmds Ladnmmads LmnsmyGo 3sbnbobdagdbmmdol Gofamgddo gobbme-
(309930 mMbobdngdgdal 3m3g gdnsbmdom gMdgmagewnb 3gmb3agd@ngsdo.

33 (300L bgmmddmzabgmgdals gRmoegMo dmgomgmdsal 3m@E3mMaiool 0b@gmgbgdol
©05(335 BoG3moaqbl. 3m@m3mms3nnl 068 gMqbo dobo Babbowsb godm3abatgmdl, Mo aMdgmages-
006 396L39@0god0 bomo@gdnm sMbgdmdada gmnbogds s dmagdol domgdsobs @s Lodmasmm-
980L Lagmbemams s ImLsbyMgdom MbEONDbggmymeRsdn godmabs@gds, Jobgosgsm ndabs, e Mo
B9bd30s 930bE 908 dobbgLL Labmasmgdal YRG™m Fomm 0bGaMgbgdol gomzgamabbabgdols o4)-
(30 9dmmdnsb 3s8mdwnbamyg. yggmes Lbgs dmgomamds, Gmdgmocy badsGmmgdMago Lol gdgdal
dabgzom asbbbgeggdmmo gm@dam, dabssmboo oy Lobgmbmeadom Bamdmagoands 88 1bgbs-
qbo 3m3zomgmdosb 353m3mnbsmgmdl s dabs dgbmyymgdsl MBymdl bamb. s39M0zmmo 3mM3m-
o300 bodsMmamabamzgal ©sdsbsbnsmgdgmos bgmaddmgsebgmms (EofMgd@mmms dmEwpal) g.6.
B0EY(309960 dmzamgmdal M o gaNBIE oymas. 35d0b Mmogbsi 0bamaby®o bszm83sbom
bodofmamao doybgmsegsem dabo bagfmm Ladstmemal Lob@gdobawdn 39Mcmzbamgdabes sbgom aygma3sL
36 0D056 793 s IMgamgmdgdal NRG™m Gomom bL3gdEML 330035DMBL. b0 sbmem bs3mMd3sbom bs-
BoMmdommab 835330693000 baddg ao(30emgd0o 356B035ds 3MEM3MMS(30mn bmznsmyMa 3obyy-
bobdagdemmdal 3God@E 030l asbznmsmgdobsmgzal bymdgdbymda LadsMmmmgdfngan aofgdmb v dEH6-
39mymxz0b 3mobom. 3mEm3mEMs3onmo doMmgznbsdn 660 sbmmo doamdol gsbbomgobsl bgzom
5006036s, Hmd 2006 byl gobbm@(309mgdnmds Mggm@mdsd gonmgasmabbobs 3m33s5600lb Bomdsdg-
dab bgemdgbymdol dmgamagmds, Gmdgmos §dbal 8y betds@omm Loggydggmb 0dobmgols, Hm3 wo-
9d@mG 900 53930696 bmznomuMon 3sbyybobdggdgma 3Msg@ozolb gobzomstgdom. sdgfn gmmao
d0gamds b gombal gosbysg@nb gobbbgeggdmm bgwgsb azmegabmdl, Gmdgma(z GMswaomm go-
(30996 dm35mgmdg3L 98ysmgds.'”?

107

3ME3mEsogmo  bmgosmyma  3sbababdggdemmdal dmdEomdal  gobgomatgbal  dnemagon@
9&93bg gmE3mEsogmo bmgosmgma 3sbgbobdagdmmdal ganom abo0803980L gobbm-
(3009ds oM gd@mMms dmfwal ggnbdtﬁa(_;ooan aaggomggo. Posner R.A., Economic Analysis of Law, 8"
ed., NY, 2011, §14.14.

©ob0sdn dmgddgmo 3m33sbngdabsmzgal 3mE3mGszogma domgal momdadg Mgzmdgbos309dol
dabgogom gmE3mEsaqmo bmosma®o 3abbabdggdbmmdol momdsdy dmmo@nzol domgdsda
sbgon dabsa@bos Rogdmea. ab.: Recommendations on Corporate Governance (Denmark), (6 May 2013),
22.1.,13.

3ME3mEs3099mo beznsmma@a 3obgbobdagdmmdal badsGmnmgdfngn sbasmabda gawyzonco dmgs-
mgmdgdal oamdal baggyydggemdy ob.: Teubner G., Corporate Fiduciary Duties and Their Beneficiaries:
A Functional Approach to the Legal Institutionalization of Corporate Responsibility, bog630 Corporate Gov-
ernance and Directors’ Liabilities: Legal, Economic, and Socialogical Analyses on Corporate Social Respon-
sibility, eds.: Hopt K. J., Teubner G., 1985, 149-177. 3c(393¢em0 neam3ds obamgdas dbmmme 39630
3MO3mEs 3090 Jommgol 3mb@ gL da obszmomgdoo ab.: Veasey E.N., Should Corporation Law In-
form Aspirations for Good Corporate Governance Practices - or vice Versa?, “U. Penn. L. Rev.”, Vol. 149,
Iss. 1,2001, 2179-2191. 653 9ggbgds Gon 0 dmgemgmdgdl, bs jombo dgdmgabsomam @sabdal
- M93gbsm Kwgds LEMx3s n@gamgdabes 3gb Bowyon@o dmgemgmdgdal bodmddgom sMgsmdo,
535bmob s 3odaMmgdoom ob.: Velasco J., The Role of Aspiration in Corporate Fiduciary Duties, “Wm. &
Mary L. Rev.”, Vol. 54, Iss. 2, 2012, 519-586.
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8.2. 3900mbabrabagMmgdab Imgzomgmds — @3IMu 309d9mma
R0EY (3060 IMm3zdmgmds?!

R0 (30960 3mgamgmdgdal s@bal dmzma, gMmn Bobssmgdom godm393s dgdwgan bo-
boo dgndmgds — 3mEM3mMs300L Lamzgogbm 068 gMgLgdobawda 3gmomboboobngfsw ©s gMmay-
o dbabymgds. 3mM3mMszanemo begosmymo 3abmbobdagdmmdal asbbomasd oy oyMo dm-
39mgmdgdal gMnmdn 8dgcogam 3039090 LadsGmamdn 3gmomboboobogmgdals 3G0b(3030l
sbmgdnco 3nmboo go3mygbgds 3odmabgns, Gds(3 3gmomboboobogmgdal, Hmam(s sdmyyzng-
dgmo o 3060 dmgamgmdalb dgbabgd gobbbgeggdmmo dgbgomgdgdol Bo@3mdmdsl dgnbym
bgcmo. 10

3900mboboobogmgdal 360630335 gobLsgnmEgdamo 360d3bgmmds 1986 byl dgadabs, Gm-
Loz Egma3960b bgbogbo Lobsdsmommmb gMom-gMmn yzgmady (36mdomon gowsbygg@nmgdalb!
Ladabybme Egmseggfal Bmasw b gmE3mEs30m 3obmbdn gobbm(30gmms (33emamgds, HMImocms(s
3oL og8s@e 102(3)(7)""? bgdzns. (33e0emgds 0mgamobBabgdws nbgmo gdmmagdal 3g@obab dgbad-
mgdmmdal gmsezgdo Mganb@mamgdamo 3mm3mMs3n0l basdxndbgdmm m3dgb@gdda (ab-
3M3mE5(300L by 0K dn), EMIMmomsz gMM3MMS(300L bgmddmgsabgmagdol (oM gd@mmgdals)
3060 3obmbobdagdmmds 03 GNmo©o 6B K gdobomzal, Hmdmagda(z BoM3madgs dEmbzal dm-

30mgmdab aMmg930L 30dm, 0dDmYEgdmes.
3900mboboobogmgdals 3Mabz030 Gmammz BEHYb30l, nby gMomgmmgdol Imgomgmdals 3603-

36gmmgobo gmgdgb@ns. ngo mMagg RoY0ca dmgamgmdalb badsbabm 3mbzggynss. 3gmom-
LobENLNgMgdal Imgemgmdal, Gmam@s (303 doamdo Imgamgmdol Mmomdadyg gobbbgaggdmma
3mbadMGdgd0L BomIMIMbsL Medmegbndg gosbyzg@nmgdsd dob(zs Laggydzgmoa. ghm-gHma 3oM-
390 3505694398 0mgds, HmIgmoa(y gH»3b0d3bgmmmzbae doomnmgdes GMmoswal s@bgdmdabg Bom-
3moa9bes 1993 Bgmb domgdnmo aowsbyzg@omgds Laddgdg bowo s 3md3sbos §g7603memEGals
60bsod9a, m3gm3Bo(z ©gma396Mab bgbogbo Labsdsmmm smbadbagws, Hmd dmbambgmyg ogs0-
mbgM3s Mbs 853G 30(3MbL Mgd@mMMgdal AbMowsb Boww30mGo Imgamagmdgdals &Mossdn dg-
3og5m Imgzomgmdaomagsb GmBgmndg 9Mmal sMmmgg30L Goddn.'"® omd3s odszq bodo Mbws gogbgel
03 g56Mg3mgdaba(s, HmI ©gma39Malb d@s@n godmamhgzs 3aeatma Labadsfmmmm 3Mad@nzom, Mm-
39mmoi 3m3Mbocgds 3gm0mbobrabng®mgdal 3606303y, muc™m bybEown 3o 3gonmbabonbngMow
339300 o930 gdmBsdg M gGMEgd0l 3obmbalbdggdmmdol bsjombob gomsbyzg@ob @Hmb. '

10 3900mbobEobngMmgdolb ©s8muz0madgmo dmgemamdalb dqbobgd sbzMmamgdom abomgm d98waa0
3mdmagszngdo: Eisenberg M. A., The Duty of Good Faith in Corporate Law, “Del. J. Corp. L.”, Vol. 31, Iss.
1, 2005, 1-75; Kerr J., Developments in Corporate Governance: The Duty of Good Faith and its Impact on

Director Conduct, “George Mason L. Rev.”, Vol. 13, Iss. 5, 2006, 1037-1082; Velasco J., How Many Fidu-

ciary Duties Are There in Corporate Law?, “Southern California L. Rev.”, Vol. 83, Iss. 6, 2010, 1213-1318;

360&030b dgbobgd ob.: Furlow C. W, Good Faith, Fiduciary Duties, and the Business Judgement Rule in

Delaware, “Utah L. Rev.”, Vol. 2009, Iss. 3, 2009, 1061-1095.

- agyemabbdgds Logddgdy bdoomn 306 gmm mdol bobssmBroga (Smith v. Van Gorkom, 488 A.2d 858, 872
(Del. 1985)) docmgdmmo gosbygzg@&omads.

12 nob.: DEL. CODE ANN. tit. 8, § 102(b) (7) (2001). 363 ob.: Howicki E.A., Director Inattention and
Director Protection under Delaware General Corporation Law Section 102(B)(7): A Proposal for Legisla-
tive Reform, “Del. J. Corp. L.”, Vol. 33, Iss. 3, 2008, 695-718.

13 ob.: Cede & Co. v. Technicolor, Inc. 634 A.2d 345, 361 (Del. 1993).

14 Bogomamobomgol ob.: Graham v. Allis Chalmers Manufacturing Company, 188 A.2d 125 (Del. 1963); War-
shaw v. Calhoun, 221 A.2d 487, 493 (Del. 1966); Caremark Int’l Inc. Deriv. Litig., 698 A.2d 959, 959 (Del.
Ch. 1996). Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998).
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3900mboboobogmgdal dmgzamgmds LEmGg ol Bmgomgmdss, HmIgmoa armdsmodsznab
96930 34my ©oMgd@megdl ,o0dymmadlb® oo dogH Bomgdymo aomsabygzg@nmgdgdol dgogagdal
g LodmasEMgdady aogmgbal 8mbgbal dgbodmadmmdal gomgamabbobgdsl.'® obo ©sdmey-
30009890 3mgamgmdal baboo Bs63dmmagbols dg93mbggzseda bEMbgal dmgamgmds gmMdol, beemm
9fmanmagdol Imzomgmds dobssmbol ©szemazol bog@mbolb J393 9d3939. doGomswo stamdgbdo,
BmImoms(y badnmegds 3gmombaboobogfgdol dmgamamdal (3om3g 9Mbgdmds dpamdamgmdl nds-
do, ®™3 (353990 98mbg93980 56 003Lgds BEYL30Ls s gMMaMmgdol dmzamgmdgdda, be-
bozzemmE mogobygmam dgodmgds dmgdiglb 3gonmabobmabng®gdal dmgsemgmdal 3mddgmgdals
byzgPm3Bo. Pgmazgcab 38s@dn Lobadsmmmm asmsbyzg@omgdems dmgmo LgFns'® 0dbs Bomgdea-
o, Gm3mgdoz 3gornmboboobogfMgdol 3G06(3030L Gmmol sbmgdnfom Bamdmbgbsl (300mmdgb,
30069396 o oL edmm30gdgem, (3939 damd o3 dmgemgmda. Jgmombobronbogmg-
30l s8m 3000980 dmzamgmdal boboo BaMd8mmagbs J860l Lomsbom bagmdggmb abgon go-
5693980 gd93al Bomgdobamgals, ®mBemgda(z Bbmmme 39Man 3MEM3mMs3onmo dstmgzabmgal dg-

17

0demgds aymb @odsbabnomgdgmo.

©gmsggcol nbgbsgbo LobsdsMommmb dmmmEMmabogmo 3God@ngs 33me3 BoEy(0NEo
3mzamgmdgdol @Mon0mm oymBsl sNndMbos. gmsggmal 1bgbsgbds Labsdsmmmmad go-
©36y3980emgdsda Logdqgdyg bEmnbo Mmodgmnl bobsomdwgs 5mbodbs, M3 ,3900mbobonbogMem
3mgd3900900l 30mEgdnmgds o6 530dbgdl sdmy30gdgr GoEY30E dmgamamdal, Hmdgmacs
946bmds 03539 35Dabl, Baboz BEMbzabs s gPmanmgdolb dmzomgmdgda. !’

3goomaboboobogfgdols dmgomamdal ©sdme30gdgmo dmgamgmdols bobnm gobboemgsd wo-
9d@mM930b 3obybobdagdmmmdabmab s 393d0Mgdmma bognmbgdol sbmmgdyma 3nmbom assbdMgds
5 obsmo 3000b3930L BoMIMAmds g58mabgas.'"?

8.2.1. qmm@ abbgn 3m333560ab gMagzs@onma B36AImgds

1995 Bemol 5330L@™30 M@ abbgalb 3M3386053 Fo03zmm M3g0(30196 googmEmds babadbabyMm
bgmdg36mmgds, BmImocs(3 8.m30(30 5060365 abBEL 3MIZsb0olb 3G gbawgbd o 5 bemal 3ono.
1996 Bemabs 0939339630 3.m30(30 3560530LNRMES ©353989)m0 M8b53 M0 bogmdgmal do-
200980b a5M937. gosboomds 3m3356Lo(3003 Jnnsbmdsedn EosbEmmgdao 13 omombo mEsMa
dgoanbs. 1997 Bmob 0sbgomdn od30mbgcgdds 3.m30(30b8 5 0bLBYOL ©aMgd@mMgdol Babssm-
898 ©gM0go@ Mmoo bomBgma 3gn@obal Lobsdsmmmdn. mbamBgmaggdo 3@ 303900696, Gm3 13

115

Kerr J. E., The Creative Capitalism Spectrum: Evaluating Corporate Social Responsibility Through a Legal
Lens, “Temple L. Rev.”, Vol 81, Iss. 3, 2008, 835.

©0bbgobmeb ©s393306gdnm Bnmgdmmo ngbs d93gan gosbyszg@&nmgdgdo: In re Walt Disney Co.
Derivative Litig. 731 A.2d 342, 380 (Del. Ch. 1998) (Disney I); Brehm v. Eisner 746 A.2d 244, 267 (Del.
2000) (Disney II); In re Walt Disney Co. Derivative Litig. 825 A.2d 275, 291 (Del. Ch. 2003) (Disney III);
In re Walt Disney Co. Derivative Litig. 907 A.2d 693, 778-79 (Del. Ch. 2005) (DisneyIV); In re Walt Disney
Co.Derivative Litig. 906 A.2d 27, 75 (Del. 2006) (Disney V).

36 (3mo0 ob.: Sneirson J. F,, Green is Good: Sustainability, Profitability, and a New Paradigm for Corporate
Governance, lowa L.Rev., Vol. 94, Iss. 1, 2009, 987-1022.

18 ab.: Stone v. Ritter, 911 A.2d 362, 370 (Del. 2006).

9 bmaosow ob.: Lund A., Opting Out of Good Faith, Florida U. L. Rev., Vol. 37, Iss. 2, 2010, 393-450; Jones
R. M., The Role of Good Faith in Delaware: How Open-Ended Standards Help Delaware Preserve Its Edge,
“New York L. Rev.”, Vol. 55, Iss. 2, 2011, 499-524; Thompson R. B., The Short, But Interesting Life of Good
Faith as an Independent Liability Rule, “New York L. Rev.”, Vol. 55, Iss. 2, 2011, 543-561.
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dogmnmbo mmamall mEgbmdnl 3m33gbLaz00l goobs, gfma dbMng, 3.m30(30L Go N0 s
Lobgmdg3Emmgdm dmgamgmdgdobs s, dgmmg AbMng, abbgol afmgd@mmgdal ooy oMo dm-
39mgmMdgdob aMmzg3oLb BoMmBmomaqbrs.'?

©9ma39M0b 9 bgb6sgLbds babsdstmmmmad wmemG wnlbgo 3mI3sbnols wyMmogsdomemn bomdmydsdn
3580%69 9B0bgmnbogsb DEmbzabe s 39mambabonbng@mgdal dmgemamdgdo s sMs39m0mboboo-
Log®o J3930L Lodo 3o@gamas gsdmym: bydngd& M oMs 3gonmboboobogmgds, Mbgdo ongzcm-
35 5 3mzamgmdal 456bMob gmbemmgdmmds/dgabgdmmo mammgdgmymes.?! @abbgolb bogdg%g
30mgdem a0msbyzg@nmgdsdo bs3gebdm gmmdgmamgdsl LEmEmgo ol 3063568 gds bomdmawaqbl,
m8gema(s 30m0093L 085Dy, BB Imgemgmdab asbdEMob dgnbEmmgdemmds, 3mgemgmdgdal dgaba-
o ammadgmymazds 5ol bamabsm (md3s oGs ghmagcmomn) bBsbosMmE o ndol gsbbabmgmoa-
22 wobbgol @ymogodomemo
b5mdmgds dENbgol dmgamgmdal 3msobo 3n® dg3mbggzel Batdmanagbl, Mewasb dsb wdnsmm dg-

Lomgol 3gonmboboobogfem dmgdnwgdgb oy sMs abomdama 3ofigdo.

bgds go005693980mgdal 8omgdol 3Gm(39Lmab 543b. Babo s 393d06gds 3gomnmbnbmabog@gdals 8m-
35 gmMdobmsb gobsdamds nd gogdmgdsed, HmAd ©albgal nbzm@3mmafMgdals LyMongojo@o gme-
3960l Dmgao bsgmMm3m@ssom badstmmob 102(8)(7) bydznsda dm3gdnm dgdbenwgsl dga(zo3ws.
©gmsggmol b 3obmaMm LobodsMmmmad o6 go0bosts dENBbz0l dmzgamgmdal sMmggzoLs
5 M5 3900mboboobogmo J(3930L Mmamdabg 3@ 30390s. BmbamRgmggda dgdama nbbBsb(30030 o(3b-
590006796, MmM3 3615 3g9mambnbabngfgdal 3063568 gds Hmamt(y Imgamgmdal aobdMab dgubey-
9dmmds/d9abgdemo anmgdgmymas sObmdMngem sMobbmmMas. dmbamBgmggdol dofomson s6-
39939680 035d0 dpamdstgmdms, MmI ofMgd@mmgdo sMm39396 39m0omboboobogfMgdol dmgamagm-
3L 8590b MmEgbaz 00gdg6 3osby39@0mgdsl 5093350 0bgmEMBs(300bs s Yzgmes gomgdmgdals
123

35035m0bB0bgdob 3065d9.'* @gmazgMab bgboglds babsdsmmma mznegm dsmo sMandgb@o s

a0bazbo@s, MM oMo 3gmombobmabngfo 43930 030bmMdMnzo0 3sbLb3s3gds s NYRO™ dgBow wo-

124

Logdmdos 03 g(3930L5356, BMBgemag BEYBZ0L Imgamgmdal aMmggzol Logndzgmo brogds.
8.2.2. bmybo M0GgMab Babssm3ay

bogddob bGmmbo FmnBgmal bobsomdmgs RodG™MIMngn Bg8s00a9bmmds dmymygm 393ama-
do 3gmdatgmdl: omemosd s Labo®s bGmbgdds, MmImgdag s3Lammal 3MG3MEs(300lL ogom-
bgM9dL BoMB8maagbebgb, dobo Labgmom afMgd@mEmgdalb Babssmdwga dgo@ebgl ©gMags@omma
Lo@hgmo, Mm3gmadnz 9383039000696, HmM3 ofMgd@mmms dmMmal bg36gdds osmmaznglb dscn
BoEY(309M0 dmgamamdgda 0dom, HmI Ladsmnmgdmogo dgbodsdabmdalb MdGNBigmymagabsmagals

125

3009339@M6M0 dos JMmbB Mol dq43bs 396 dmbgMmbrs.'* s8Lsmal 3MM3MES(305 Bamdmawaqbl
©gmsg9mal 3mM3mMs305L, HmImolb dgommdamds 53LoMdsb3ds 56 ©as3zdsymagoems Bank Sec-
recy Act-obb 3mmbmgbs, Moz godmaba@e 9.6, bagdgm Logdnsbmdal mamdabg dmblbgbgdols (Suspicious
Activity Reports) bo@moaqbemmdsdn, Gods(3, badmmmm %8330, 35630b oxgsc0dgds asdmabgos. Ls-

3906mgem babsdsMommmad dmbamhgmyg dbstnl Immbmgbs ssbsbosms, Bmame(s ,zmsobognco Jg-

120 In re Walt Disney Co. Derivative Litig. 906 A.2d 27, 35 (Del. 2006).

2l ndsg, 66.

122 0dsg, 62.

123 odSU‘

124 Holland R.J., Delaware Directors’ Fiduciary Duties: The Focus on Loyalty, U. PA. J. BUS. L., Vol. 11, Iss. 3,
2009, 695.

125 Stone v. Ritter, 911 A.2d 362, 365 (Del. 2006).
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06356300 Bmabmzbs”.'* Jgo6Bs 30b dgdmbzgzedn bozobmamm LobsdsMmmm s0bndbogws, HmA
dbmemme babamdmogn eOmams s LobEgdsGn® Logdzgmdg Dywsdbgwggmmdal gsbabm(sog-
mgdemds Jomomgdl 3gmomboboobog@adal sGambgdmdodyg, Mo 3oLybaldggdmmdal s 30LMg-
daboogal o 0mgdgm babsdnmmdsl Bomdmawaqbl.'?

3505694398 0mgdado b§mybo Hodgmob bobsomdmga gmsgzgfal bgbogbds Labsdstmemma
M6 Lagombbg assdsbgams ynEopmgds. 30039 39dmbggzedo babsdsGmemmd dgbadbs, H™MI 3mE-
3mEd300b Ldg89980L godmmes M8 3gomnmbnbonbngMo 56 BaM3maaqblb J3g3oL, MmIgmoacy 3o-
LybobIa gdrmdol s3LEMYdsL MInsmme ipso facto 0b393L'2 s as685MB> ngd3g, MM Bbmeme
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39360mgdm 3omEadmgdol 8meogoamgdal boBsGomgdmog Logmdzgmb.” bymdgmmadal
53omgdals EmJ@Mabs 3o 99M005693L Gmam (3 dgbEmmgdol sdbmmyE Mo dgndmgdmmdal, by
30bo 9300Mgbso ©s8dndgd0l dg8mbgg39dL s dgbadmadgmos, 3sbmbobdagdemmdabasb gsbmago-
LyBmydob 39ds60bse 0dbgl 53mddgmgdnmo dgbemnmgdal s3dndgdal bamabbabs s dobd@odg-
30l dg30bgdab Loggydzgmdy.

1.2. bgem3g3699mgdab 535mqdab LydsEamgdMmaga dsbsbosmgdmgda s
dson 30356095 bl 3-ab 398-9 Inbmac ESEagbam Babs30Mmdgdmsb

3) goMgdmgdosms sGbgdoma (33momgds

bgmdg3mmgds dgodmagds ao9d8wgb¥ bgmdg3Mmmgdal s3smgdab bogmdzmom, o bgmag 3-
Gegdob ogdolb dg3wamd sedm (396980, 3060Lasb sdme 30gdmam sMbgdmma ascgdg dmg-
™g65% 50bo Mo 09 g3mbmBoznman asbybm®s09mgdgmb bl gommgdnmgdalb dgbHmemgdals
96 B5M3mMImdL bEmmosw bbgs Jobssmbobs s LodsMmmgdMogn dbgdalb* gommgdmmadsl, 30Myg
9L bgm3930mgdob ©ogdab g@e3dg agm dbstgms 8o gmsbbdgdamema. 4!

3bgogba 5bndbyeabs, b g-0b 398-g | Bnbmo Lobgmdg 3B mmgdm gomEgdmmadol so3@o-
300b Bobsdommdom go6LbabrgMagh bgmdgzmymmagdol bogndgmaw doRbgymon gomgdmgdgdal o@-

3 Treitel G.H., The Law of Contract, 9" ed., Sweet and Maxwell, London, 1995, 779.

3 Blum B. A., Chemerinsky E., Epstein R., Gilson R. E, Krier J.E., Neumann R.K., Syverud K.D., Warren E.,
Farndsworth E.A., Hazard G.S., Wolfman B. (eds.), Contracts, Examples and Explanations, 3% ed., Aspen
Publishers, New York, 2004, 456.

% bbg-ob 401-9 3qbeo.

7 bbg-ob 398-9 dqbeoa.

38 Discharge of a Contract.

¥ Blum B. A., Chemerinsky E., Epstein R., Gilson R. E, Krier J.E., Neumann R.K., Syverud K.D., Warren E.,

Farndsworth E.A., Hazard GS., Wolfman B. (eds.), Contracts, Examples and Explanations, 3% ed., Aspen Pub-

lishers, New York, 2004, 442; Nachatar J. S., Hussin A. A., Omran A., Frustration of Contract in the Malaysian

Construction Contract Management, IJE, Tome 9, Fascicule 3, Hunedoara, Romania, 2011, 86, <http://web.

ebscohost.com/ehost/pdfviewer/pdfviewer?sid=cbc3199c-b258-4811-9ace-4a8f1729b548%40sessionmgr1 3

&vid=2&hid=10>, [24.06.2014].

ob. go056y39&0mgdgdo: National Carriers Ltd. v. Panalpina (Northern) Ltd; Davis Contractors v Fareham

UDC:; ob. sbggg, Gregorio M., Impossible Performance or Excused performance? Common Mistake and

Frustration after Great Peace Shipping, KCLJ, Vol. 16, No. 1, 2005, 71.

4 Chen-Wishart M., Contract Law, 2™ ed., Oxford University Press, 2008, 283; McKendrick E., Chitty on Con-
tracts, The Law of Contracts, Vol.1, General Principles, Chapter 24, Discharge by Frustration, London, 1999,
24-001.
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Lgdoo (33m0mgdsl. 5bndbymon Bobsdnmmdal sbsmmobabsmzal Mbws dggebrogl 86n03369mmaboc
dgo(339ms 09y 36 babgmadg 3B mgdm gomEgdymagdolb sMbo 9330 306 g3mgdol 56 5Md46gd-
030 dmgmgbob* moamBdal 358w9a.* 530bomzol b 4o6absDMzMmML MmezmsdnMggmn dgmabbag-
30l LadoMmmgdMngn d9bgds s bymdgiMnmgdal oydalb gBs3dy oMbgdamo, ,a060a9d0L bo-
gdgmom” dohbgmmo gogdmgdsbo, @eanbogl asmmgsmabbobydgmo 8mgmgbals Bo@mdmdmdadwmy
@bgdmemo s 30b dgdwga 908m(3969dmma dg33emommn gomEgdmmadolb dobssmbn s dsmn YHmo-
96039535M©9d0b Laggmdgzgmbg dggobrglb doMgmma gommsbobgal sGLgdmds MmogEsdnMmggmo goem-
©93mmgdob Jobso@bdn.*

bobgmdg3Emmgdm 3sbbabdggdmmdal Immogoznfgdobsmgal dgbedmgdgmos 360d36gmm-
3960 0gmb dgbEmmagdol gmmeal (33momagds(s, 01 3MbiMg@ma dgommal 3odmygbgds bagsbag-
dm 0ym dgoebbdgdamo bstgms dmEab.

3) IbsMab sM3dMomagnmmds dg(33mmomo 35M93mgdgdab 5mdm(396950b dndsmo

bgmdg3mmgdal 535mgdslb bom3mdmadl dbatggdabash @sdmeogdmam sMbgdyma sbmos-
©amdm(3969dmma goc53magds, Hm3gmoa(z 063936 doGgmm (33mamgdsl babgemdgEnmgdm gocgdm-
9098bs o 3omEgdamgdal dobssmbda, bgmdgmmadol bLogmdzmal Mrmggzeb® s, s3sbmab, o6
560l 08 3baob dMsmgmeo 8md8ggdab o6 18md8gmdal 3gmga0,” GmIgmas nobmgl bgmadq364-
mgdab 885mgdal bogmdgmom 3abyybnbdggdmmdabgsb asbmsgzobngmagdsb.®

Sbammgogma, LL3-0b 398-g | Iqbo, 3obyybobdggdmmdabash gobmagobyygmgdals bognd-
3@ 5©ag6L dbomal 3mbGEmmmal bgggmmb domds gomgdmgdsms 5mdm (3969300 BabsdaMmdal, Ma(s
ammobbdmdl dmgmgbsms Bamdmdmdsady, oo sm33gmady 96 oMymanm dgmgagddyg 3mb@Mmadgb-
&ob bgdmg3900980L dgmdmgdemmdsl. smbadbymn ndmsognmgzg go8mMosbagh dmgamal 3sbabals-
3398mmdsl goMg3mgdoms bomdmdmdabomgnl @s sbgbgdl 3ol sMedMamgnmmdal 3owgs 9fm ©s-
8m 300098 Bobadommdab.

2 Schwartz A. A., A “Standard Clause Analysis” of the Frustration Doctrine and the Material Adverse Change
Clause, Rev., Vol. 57, 2009 - 2010, 22-23, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1466131>,
[24.06.2014].

50bB03byyem Lo 3ombmeb s 3ogdnfgdaom ab. gosbygg@&omads Davis Contractors LTD v Fareham Urban

District Counsil, [1956] AC 696 (HL).

*  Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-
mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 90.

¥ ab. gomabygg@nmads: Tsakiroglou & Co. LTD v. Noblee Thorl GmbH, [1962] AC 93 (HL).

¥ Smith S.A., Contract Theory, McGill University, Oxford University Press, 2007, 372. ob. sbgsg,
30056y3980mgds, HmMIgmds(s 3obsgomoms aofmnggdal bogmdzmol Gmzg30l m]@&Mobs 0bgmo-
L& Ladotmomda: FA. Tamplin Steamship Co. v. Anglo-Mexican Petroleum Products Co. [1916] 2 A.C.
397, domoogdayemos: Rapsomanikas M. G., Frustration of Contract in International Trade Law and Compara-
tive Law, Duq. Bus. L.J., Vol. 18, 1979-1980, 556, <http://www.cisg.law.pace.edu/cisg/biblio/rapsomanikas.
html#39>, [20.05.2014].

7 ab. gomsbygg®nmgds: Lauritzen AS v Wijsmuller BV, The Super Servant Two, [1990] 1Lloyd’s Rep 1 (CA);
sbgag, Nachatar J.S., Hussin A.A., Omran A., Frustration of Contract in the Malaysian Construction Contract
management, IJE, Tome 9, fascicule 3, Hunedoara, Romania, 2011, 86, <http://web.ebscohost.com/ehost/
pdfviewer/pdfviewer?sid=cbc3f99c-b258-4811-9ace-4a8f1729b548%40sessionmgr13&vid=2&hid=10>,
[20.05.2014].

®  McKendrick E., Chitty on Contracts, The Law of Contracts, Vol.1, General Principles, Chapter 24, Discharge
by Frustration, London, 1999, 24-007.
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bsmos Bogsdgoero, Jdg;geoc 80Mgdmgdsms Jommdgddo bobyedg69engoem Jobybolbdsgdcrmdols
899mdmopbggco bosgydcmgdols @s 05bsdweggo bodsGmegdomago dyegsgdol sbscrodo

a) bobgm3g369mgdm Jadbab gofsmbymagds

bgmdg30mmgdal s8omgds dgodmagds godmabzomb abgmds gomg8mgdgdds, Mmdmgda(y gom-
©gdmmgdol dqbEmmgdol bl dgudmgdgmb o6 360d369emmgbo sGomadl dob. @dmegmagbos,
3 50bndbymo 0b3g3glb Imgamabamgol dgbEmmgdal 068 gMgL0L s 3oMmazel, 0d babgmdgzmy-
m9dm 30bsbL bowgl s3omb, 3m3gHs0mo 3obybmm309mgdgmb, Mmdgmoa(s 3om@gdnmgdocmbs-
oo gdMog MMmngmomdsdn Ratmgal mdmegmgl dm@ngszosl Bomdmamagbrs.*?

bbg-0b 398-g | Fgbma sbommmanm® Bobsdnmmdalb nmgomalbnbgdl, Mmegbsy 3obybobdagd-
mdobogsb gobmagzabagmgdol Logmdzmem nbymo gonmgemabbnbgdgmo aomgdmagdgdol semdm(3g-
69d5L gobbadmgFoszL, MmIgmms (3m@bal 30MHMdgddn dbaMmggdo o6 ©edwba6 bymadg3Gmgdsb.
03M0g50, 563mmadgMozmo md&Mabab bgagbaw, babgmdg3Hmmgdm gommgdamgdolb Immngo-
(306980b bogmdggmo bgds Labgmdg3EMmgdbm 06 gHgLbal sMMLdmds sbama gofgdmgdgdals 3o-
69330, M3 3500 B0bsLBSG gomzgemabbnbgdol dgdmbzgzedn gHmdbndgbgmmaba godmmasbag-
5 M83m830M39md IbaMgoms dmMab 3gmsebbdgdals 8ombggol dgbadmgdmmdsb.

bgmdg30mmgdal 0Dl 88smgds BoB8madmds 85306, o bgmdg3mmgdol swgdals d93-
©amd smdm(3969d9mds a5693mgdqdds 0dwgbsw 360d36gmmabo 39033068 bagmbral, d3mdbsbyy-
960bs 09y 3mMBLabYMgdalb Ladyemgdgdal mamgdamgds, Mm3d dyngzgml JoDsbdgnbmbgmoas ©s-
930LEAML sbgomn FgbEmmagdol Jomgds s Fgmabbdgdmma gabol goobrs.” gb abgomn dgdmbggges,
AmEgbsg LLY 9M™3b0dzbgmmgbaw 300hbggl sMsgmbagmmman bsmabamzgal dgmsbbdgdyman 3o-
Amdgdal gobybEgmn o330l Immbmzbsb.

bgmdg30mmgdal 30B6ab 53smgdabols, dgbEmmgdal dgdmgdmmdobash gobbbgszqgdom, gom-
©9dmgds 333 MB0gd@nmow gobbmm(30gmadowns,®! BogMed dg(33momo aomgdmgdgdo Lobs(s-
3em 3omEgdmgdolb dgbMymagdolb domgdsb ymgzgmagzst momgdamgdsl zemasgl 3Mgoo@mo-
Lomgol® o, s3mgbom, 5JomBymgdl 8ol Mdmagmgl LobgmdgzGmmadm 30Dsobb.5 585bmsb, 13603-
369mmm3zobgbns, ®M3 mMngg BboMmg 5(36mdogMgdalb Lobgmdg3Mmmgdm MMHomngMmmmdal doGocmsow
30bsbL, GM3mal gobybm(309mmgdemmds gomEgdnmgdol dgbemmgdsl m3o6as3L maMgdaymgdsl

#® Weiskopf N.R., Frustration of Contractual Purpose - Doctrine or Myth? St. John’s L. Rev., Issue 2, Vol. 70,
Number 2, Spring 1996, 240, <http://scholarship.law.stjohns.edu/cgi/viewcontent.cgi?article=1607&context
=lawreview>, [20.05.2014].

Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-

mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 91, 353c0am3n

Bomomgdgdoo: Treitel G.H., The Law of Contract, 10™ ed., London, 1999, 824; Treitel G.H., Frustration and

Force Majeure, 2™ ed., London, 2004, Ch.7.

31 Kim N., Mistakes, Changed Circumstances and Intent, U. Kan. L. Rev., Vol. 56, 2007-2008, 505, <http://www.
law.ku.edu/sites/law.drupal.ku.edu/files/docs/law_review/v56/Kim_Final.pdf>, [20.05.2014].

2 Rohwer C.D., Skrocki A.M., Contracts in a Nutshell, 7 ed., West Nutshel Series, 2010, 320; Schwartz A.A.,
A, “Standard Clause Analysis” of the Frustration Doctrine and the Material Adverse Change Clause, UCLA
L. Rev., Vol. 57, 2009-2010, 20, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1466131>; Kim N.,
Mistakes, Changed Circumstances and Intent, U. Kan. L. Rev., Vol. 56, 2007-2008, 505, <http://www.law.
ku.edu/sites/law.drupal.ku.edu/files/docs/law_review/v56/Kim_Final.pdf>, [20.05.2014].

3 Schwartz A.A., A “Standard Clause Analysis” of the Frustration Doctrine and the Material Adverse Chan-
ge Clause, UCLA L. Rev., Vol. 57, 2009-2010, 49, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=
1466131>, [20.05.2014]; Brunner Ch., Force Majeure and Hardship under General Contract Principles,
Exemption for Non-performance in International Arbitration, Kluwer Law International BV, The Netherlands,
2009, 98; Blum B.A., Chemerinsky E., Epstein R., Gilson R. F, Krier J.E., Neumann R.K., Syverud K.D., War-
ren E., Farndsworth E.A., Hazard G.S., Wolfman B. (eds.), Contracts, Examples and Explanations, 3% ed.,
Aspen Publishers, New York, 2004, 463.
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3Mb@M0396@®9d0bom30b.% 30Mmazbmmn dm@nggda Ibgozgmmdsda o6 Bonmgds. bymdg3GEmmgdals
30560 08gbsw bomma Mbms nygmb bstgms dogH aso36mdngFmgdamao, Hm3 bgmdg3Emmgdol bs-
96m, bobosdm Logmdgmowm Mbos 0dbgb smnaMgdammn.®® s8Mngow, Absgms doge Bogmmobbdgge
BomImeagbgda s 30mgdmao mM3bMHngem 1b©s ngmb asbasMgdamn,’ Gma domon godsmbymgds 3o-
Lybobdggdmmdabasb gobmozabyyeymgdol Logmdggmoa asbogl.

bgm3dg30mmgdal 30Bbob 885mgdobs s Jgz3emomn go6gd8mgdgdal Jomymoa md@®abal
3936 LogFom obsbnomgdgmb dmEob Mdmazmgbo dbgagbgds oGl babgmadgz@mmgdm 3adbob gob-
b (30930l dgdmgdmmds, Modgmy) mMngg dgdmbggzseda dbscgms dmbammuobgma babgmadgs-
Amgdm 068 9Mgbo 396 sbrgbb MHgomabgdslb dgzzmmomo gogdmgdgdal dmJdqwgdals ommdgddo.

1.3. bgem3g369mgdab 535mgdab LydsGamgdMagn 39093900

35960000690 bLodggmda 1943 Byl domgdmm 0dbs bgmdg3Gmmgdol sdomgdals 3mdbgbicin-
39890 badsmamal Mggmmadal o8 (3g8amdda — babms)*, HmBemab 3obsbo nym (33emomgdgdo o
0535898900 3998965 5¢bn36yyema Ly 3nmbob oM gammamgdge bemdgdda.

bLgbgdmo 590l domgdsdoyg bymdg3mmmgdal s3smgds 063g3ms dbsFgms dgmabbdgdals do-
M35 39Ma Mmoo 35dm(3bagdsb 3g(33mamo a0 gdmgdab ao8mzmgbob (ex nunc)® s s gomegday-
930l Bo®m8m3mdal Im39b@0wsb (ex tunc - ab initio), (ol Loggydzgmdg s IbaMggdo mogobmgmeg-
dmEbgb Ladmdsgzmme BgbabMmmmadgmo gomEadmgdgdobash, 8sgced dgzzemamo goMgdmgdals
BoM3mM3mdadmg IM3mzggdmma qumgdgda domado MRgdmms.” md (3, 53 bgbob msebsbda, Bbsmggda
396 08669300696 dg(33mamo 3o gdmgdals BomIMImMbsdog 3obbmM(309mgdem dgbMyymagdsl, Mo(s
39merg 8boMob Mbogmdzmm as8omgdslb 06393ws.%

09y bgdg3mgdal gom-gGHomo dmbsobamg dg(33emama go693mgdol Bo3mdmdsedwmg dgobifia-
9305 39083mbym gomEgdnmgdsl, 35dnb bgmdg3@madolb sdomgdals d53wag, 0b ggemem dmomb-
M3 3MbEMa3gb@nbgsb dgbmyymadol 306 ©sdMbgdal s 393 393b390M0 03 3omEgdymgdals
a56bm@m(309mgdsl, MmM3gmoa(3 3os8mbymo Fbmmmu asmgdmgdsms 3533l d98amd gobs.’

% Rohwer C. D., Skrocki A.M., Contracts in a Nutshell, 7" ed., West Nutshel Series, 2010, 321.

5 Blum B. A., Chemerinsky E., Epstein R., Gilson R F, Krier J.E., Neumann R.K., Syverud K.D., Warren E.,
Farndsworth E.A., Hazard G.S., Wolfman B. (eds.), Contracts, Examples and Explanations, 3™ ed., Aspen
Publishers, New York, 2004, 463.

% FEisenberg M. A., Impossibility, Impracticability and Frustration, J. Legal Analysis, Vol. 1, No. 1, 2009, 221,
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1349482>,[28.06.2014].

57 Law Reform (Frustrated Contracts) Act 1943, <http://opsi.gov.uk/RevisedStatutes/Acts/ukpga/1943/cukp-
ga_19430040_en_1>, [20.05.2014]. ab. sbggg, Poole J., Casebook on Contract Law, 9" ed., Online Resource
Centre, Oxford University Press, Oxford, 2008, 584.

8 Rapsomanikas M. G., Frustration of Contract in International Trade Law and Comparative Law, Duq. Bus. L.J.,

Vol. 18, 1979-1980, 557, <http://www.cisg.law.pace.edu/cisg/biblio/rapsomanikas.html#39>, [29.05.2014].

Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-

mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 90-91, 3530am30

Bomomgdgdoo: Treitel G. H., The Law of Contract, 10™ ed., London, 1999, 847-849; McKendrick E., Chitty

on Contracts, The Law of Contracts, Vol.1, General Principles, Chapter 24, Discharge by Frustration, London,

1999, 24-069/070/71.

8 Mckendrick E., The Consequences of Frustration: The Law Reform (Frustrated Contracts) Act 1943, Force

Majeure and Frustration of Contracts, 1991, 55-57, 3omoogdgmos: Mizrachi K., Force Majeure in Project

Finance: A Comparative and Practical Analysis of Risk Allocation, J. Struct. Finan., Vol.12, No. 2, 2006, 79.

Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-

mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 91.
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bsmos Bogsdgoero, Jdg;geoc 80Mgdmgdsms Jommdgddo bobyedg69engoem Jobybolbdsgdcrmdols
899mdmopbggco bosgydcmgdols @s 05bsdweggo bodsGmegdomago dyegsgdol sbscrodo

baboBsBormm aswsbyzg@omgdoo Loddgbdyg — Boboemgmo 3986960l Eobssmdrmsa® Egbdn-
&9(300L Fmbmgbs o6 ao3M(39m@s 3MBGE3gb@ 0L Jndsamo JgbEmmgdme aswobrsdy, HmMIgmoa(s
bgm3q36mgdob 93omqdol 493m3b3930 8mzmgbolb oamB8sdwmg asbbmM (309 ©s.%3 bggmdzmosbo
3608030L dogbgsgse, smbndbymo Bgbol 3mddgogds m@Im 30 Bemal 4o63s3mmdsdn gogmdgmes,
Lobad 56 0gbs o gdmmo gofEsdEgbo 360d3bgmmdal 54@0, MmM3gmBs(3 sMLMdMnga© dg(335ms do-
6580 9Mbgdmmo 3Magd@0ze s b gombobaw8n 8ngmds.t

bgdmambadbmmo 36mdmgdgdal Lodsbybmm s Lo 3obmbdmgdmm mbgdy gowabadmamaw
Bomagdayemn 1943 Bemol 0@0b®® @3mazmgbo 8n0bsba bymdg3ammgdol s8smgdoom godmbzgmemo gfor-
960 8bomabl Mbagmdzmm g8 gdal Mo3006 5(30mmgds 0ym.f 58 mgembsbHaboom, 5480l 1 (2)
s 1(3) Igbmado dogdstmgds bgmdgzMmgdol s3smgdob bodsMomgdfng dgwmgagdl:

1(2) 3gbeob mobsbds, oy dgzzemamo gocgdmgdals bomdmadmdadog dbsfmgms dmmal sMbg-
3md@s Fmon sbbal goebmal gomegdamads, 85306 bgmdg3Emmgdal s3smgdals @ogmdbgdals
3m396@&nwsb bomg mozabm@mmgds 5bndbymoa 3omEgdmmgdabash,t” bmmm w339 asbbm(3ng-
mgdamo dgbBmmgdol 353mbggsada, gbodgds asweboamo csbbals 1396 ©sdMbgdal Bmmbmazbals
MR g35.%8 o9 Ibotrqd, HmBrmobogabs 3MbGMa3gb@L Lobgmdg G mmgdm 3om©adnmgdol gom-
39830 bs gosogbams 393397 Fman msbbs, gsnmm bafxgdo gomEgdymagdolb dgboby-
mgdmo, bgmdg3emmgdol dsmgdol bomdmdmdal dg3ga Labadsmmemb dgmdmos badsmmos-
bmdab gomgomalbbnbgdom, ggmgds dosbogmb dbamglh dmombmgml gumawo msbbals gowszgds 96
o6 g5bobmM(309mmb 4393 mab 0356 ©sdGNMBgds, bmemme asbgmmo batiggdab mEgbmdam.*?

1 (3) 3gbmob msbobdow, o) dg(33emamo go6g3madolb bomdmdmdadmyg dbsmgd 3mbGMadgb@0l
3096 gormEgdmadol dgbabEmmadmae gsbbm@30gmadamo Jdgmqdobasb 3603369mmagsbo Lafgg-
dgmo doomm (6 gman babom), 35dab LabodsMommb dgndmos ©ss3abEmmML dbafmglb domgdmema
LoMagdmab dgbs@yzobo Gmoma Msbbob 1306 edMMBadal 3omEgdmgds.”? 88 @MML gobomgs-
mobbobgdgmons d93gan gomgdmgdgda:

s) dg(33momo g56g3mgdal bomdmdmdadog bamagdmal 808mgdo dbatob dogM gormgdamemg-
30b dgLbabEnmgdmoe go6gmmon batggdabs s bgmdgzdmagdol 30d6gb0bamzgal bbgs 3oGabaomgals
3005(3939m0 05bbnlb mEgbmds.

2 Chandler v. Webster, [1904] 1 K.B. 493.

8 Goldberg V.P, After Frustration: Three Cheers for Chandler v. Webster, Wash. & Lee L. Rev., Vol. 68, Ts-
sue 3, 2011, 1134, <http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/
waslee68&div=35&id=&page=>, [22.07.2014].

8 Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour, Ltd, [1943] A.C. 32 at 49-50 (H.L. 1942),
Goldberg V.P, After Frustration: Three Cheers for Chandler v. Webster, Wash. & Lee L. Rev., Vol. 68, Issue 3,
2011, 1134, <http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/waslee68-
&div=35&id=&page=>.

8 Goldberg V.P, After Frustration: Three Cheers for Chandler v. Webster, Wash. & Lee L. Rev., Vol. 68, Issue 3,
2011, 1146, <http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/waslee68
&div=35&id=&page=>, [22.07.2014].

% Mckendrick E., The Consequences of Frustration: The Law Reform (Frustrated Contracts) Act 1943, Force
Majeure and Frustration of Contracts, 1991, 55-57, 8omamgdamos: Mizrachi K., Force Majeure in Project
Finance: A Comparative and Practical Analysis of Risk Allocation, J. Struct. Finan., Vol.12, No. 2, 2006, 79.

8 ob. Gamerco SA v 1.C.M./Fair Warning (Agency) Ltd, [1995]1 WLR 1226.

8 ab. Fibrosa Spolka Akcyjna v Fairbairn Lawson Combe Barbour Ltd, [1943] AC 32 (HL).

®  Goldberg V. P, After Frustration: Three Cheers for Chandler v. Webster, Wash. & Lee L. Rev., Vol. 68, Ts-
sue 3, 2011, 1147, <http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/was-
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398-9 3o aobbsdmgEMma 3obnbobdagdemmdabasb gobmsegobygmgdal 3mb3g530980L @ds-
39dbgdgmo babadoMmdgda(z NMmngmmIma(339mos.

a56Lbgs39ds b3y 3@ mgdal 88omgdabs s 3MBgMonma gsbabmE(z0gmgdmmdol ©md-
&M0bgdl dmmal dg(33momo gomg3mgdol badsmmagdmogo dbgdom 3odmabs@gds, Mmdgmas gMo

30¢3ds om8m(396wo. Trakman L., Pluralism in Contract Law, Buft. L. Rev., Vol. 58, No.5,2010, 1066, <http://
heinonline.org/HOL/Print?collection=journals&handle=hein.journals/bufir58&id=1041>, [26.07.2014];
Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-
mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 93.

% Karampatzos A., Supervening Hardship as Subdivision of the General Frustration Rule: A Comparative
Analysis with Reference to Anglo-American, German, French and Greek Law, Eur. Rev. Private L., Klu-
wer Law International, The Netherlands, Vol.13, No. 2, 2005, 106-107, <http://www.heinonline.org/HOL/
Print?handle=hein.kluwer/erpl0013&div=13&collection=kluwer&set as_cursor=0&men_tab=srchresults>,
[22.07.2014].
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dgdmbzg3930 930N 5bsw sHMMmgdL 3omEgdamgdal dgbMmgdsl, bmmm dgmeg dgdmbgggedo
= 3gbEmgdab g 39Ma53L B0bsbL.™

Md@mnbsms dmMal gobbbzeggds n8omsy 3emabrgds, MM 3m3gMsogmo asbybm®(30gmgd-
mmds 3omEgdnmgdol dgnbemgdmmdobsmgol 3obybolbdggdmmdabegsb gobomsgobngmgdal bs-
g9dzgmos bagmbmol b dm3Lbsby@gdals 303bmEgdmabamgal, Bmdmabmgabss zoEnMgbso ©sd-
dnds gomEgdnmgdol dgbMymads, bmmm 3adbolb s3omgds gommgdnmgdals dgnbemadmmdo-
Lomgal godmEozbagh Logmbmnl 56 Im3LabnMgdals 3ndmgdal 3sLybolidg gdmmdal, Gmdmnbogobs(s
3599m35m0bb0bgdgmo 3o gdmgdgdol go3mgbom Lobs(zzmm dgbFmmgds 0dwgbsw Mown oMo
393306005, O™ Job 506 g30LEMgds Logmbmal Bnmgdabs s Gobab go@sbral 3omogdnmgds.”

03M0g50, 59b3-0b 2-615-g 3bema msgmgbow godynwzgmol d0dstm godmoaygbgds, myd(3e
3569bmM(309madmmdol Logdzmom dgbEmmgdal gomEadmgdobash dgndmgds gobomsgabme-
b dmgamy(s, 09 30dyoggmob dgbemmgdsd s3oMmas mnfmgdamgds, s dgbadsdabsw, babgm-
3936 gdm 06896 gbo(s Igozgmabsmgab.?

m&039 bgdmm dmygzebamo dsgsmomals baggydzgmbg bommow Rsbl, MmI gfMm dgdmbggzsedo
= 39bEmgdal Jomgds s 3gmtyg 3gd8mbzgzedn — BgbEmadol asbbm3ngmgds bymdgzGmmgdals
dgbodadolb bamgl m30nMgbo 3dndg 30mmdgddn 0ygbgdl, Ma(3, 3gmombnbonbogfMgdobs s bo-
3o 03bMdal mz5mbsdMobom, Bommgdgmos s 5JoMbymgdl babgmadg@mmadm 3adsbl.

03@gbsw, gb Mo bgdmo gsbbomumoa 398 gamG0s 360d369mmzba msoglbgdsmns magabo bs-
doMmnmgdMogn dmbgdal gsmgzgamobbabgdom. dgbsedsdabsaw, 3sbybobdagdmmdobash gobomsgabme-
mgdab @Mmb 0bobo Jbgsgl badsmomgdmog dggagdlb nb39396.”

2.3. 3m3Ig@z0nmo g3bybmA(309mgdmmdalb emd@Mnbab ¥30Ms§gbmds s
dobo Ly 356mb3Egdmm Mgamsdgb@o(zns

535mgdob @M JEM0bs LobsdsMmmmm 3@ 03530 gobznmaMmms s ngo v9b3-30 3339mMeE ao-
dmbs@mmoa o6 >0, %8 0993(35 LabadoMmEmgdas LB YmMadal gormEydmgdobasb dmgsmal gsob-

mogobagmgdol Lodemmgdag Logmdgmem M3aMsGqbow 3mIgHonm asbabmmsngmgdmmdbal
356LodM3M3396, J0Dbab 53omgdobmab 8ndsmrmgdom.”

% Blum B. A., Chemerinsky E., Epstein R., Gilson R. E, Krier J.E., Neumann R.K., Syverud K.D., Warren E.,
Farndsworth E.A., Hazard G.S., Wolfman B. (eds.), Contracts, Examples and Explanations, 3% ed., Aspen
Publishers, New York, 2004, 463.

% ab. Treitel G.H., The Law of Contract, 9" ed., Sweet and Maxwell, London, 1995, 779; Brunner Ch., Force
Majeure and Hardship under General Contract Principles, Exemption for Non-performance in International
Arbitration, Kluwer Law International BV, The Netherlands, 2009, 797. Corbin A.L., Corbin on Contracts,
West Pub. Co., 1952, Chicago, 1091-1099.

% Burton S.J., Contract Law: Selected Source Materials, 1995, 157 (Official Comment No.4 on § 2-615 UCC,
Comment No. 9 on 2-615).

7 Blum B.A., Chemerinsky E., Epstein R., Gilson R. E, Krier J.E., Neumann R.K., Syverud K.D., Warren E.,
Farndsworth E.A., Hazard G.S., Wolfman B. (eds.), Contracts, Examples and Explanations, 3% ed., Aspen
Publishers, New York, 2004, 462.

% Farnsworth E.A., On Contracts, 2™ ed., New York, 1998, §9.7, 623-623, domomgdmmoas boabdo: Brunner
Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-performance in In-
ternational Arbitration, Kluwer Law International BV, The Netherlands, 2009, 98.

% Farnsworth E.A., On Contracts, 2" ed., New York, 1998, §9.7, 624-625.
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3M3gEEogmo  asbmbmM(309mgdmmdol  98gMngmmo  @MJ@Mbs'? 25638 303980
09b3-0b"" 2-615-g (s) dgbembe' ws bgmdgiMmmadoms 89-2 3M9damab 261-5 3oMogmogdn.'®
a0(s  3m3gMzommo  gabgbmE(309mmgdmmdobs, bgmdgiBmmadsms 35-2 3Madmo dmazesl,
obg39, dgdmgdmmdobs s bymdggnmgdal dobbal s3smgdol MJEHbgdL. s3sbmsb, 1bwos
5006036mb, Gm3 bgmdgzMmadsms 3g-2 3G gdmmab dnbmgda, Gm3madaz dggbgds 3mIgHsogm
3969bmM(309mgdmmdab s bgmdgzMmgdol 3oDbal 885mgdsl, 560l ogbz-ob dbasgbo, gnbsnwsb
09b3-0b ©gdnmgdgda 3sdmygbgdam agbs, Mmamm (3 dmmgmo bgmdgMnmgdsms 3g-2 369dmal
3qLod530bo EdMmgd530lb BMEMBaMgdabob.'™ 5qb3-0b'% 2-615-9 Bmbmolb MsbsbIsw, 498ynwggmals
3096 30bmEgdal go@al gomsa3nmgds 56 dabo LEYMmo© JgnbEMmgdrmmds 56 gobobomgds Labgm-
39360 08m gorrgdgmdelb dMEFYIR, Y Forrgdgmgdelb Jgbdgegds aobgbmMzagegdgme
adbo@s 8boMgms Joge Babobbom gommgamabbobgdgmo gofmgdmgdal!'® smBm(3969358,' bmeam bgem-

108

d936099mqds onm 03 doMomsmn goonwom, Mm3 dbgsgbo ascgdmgds o6 Bom8madmdmes,'® sbg-
39, 09 3560ggds dbatgms dmmal 3gmombnbonbogfMgdol 3M0b(3030L (3300 ©gBMIbs @ 3bmNE

109

04) dnsobobgmdbogmgdfng Lo 306mbImgdemm 59@)b, MmBgeas 398ga dsmnmo sedmAbrs.

100

50b0dbymn M B Mnbal 08330065356 3603369mmazsbo dgubym bgma, sbg3g, Lobadndm bsjdgd

Mineral Park Land Co. v. Howard, 172 Cal. 289 (1916), Lawsg gobabm309mgdmmdal bagndgmoam

3mbs Lobgmdg 3G madm dmggobagsb dbatgoms asbmagobygmgds. ab. Smythe D.J., Bounded Ratio-

nality, the Doctrine of Impracticability, and the Governance of Relational Contracts, S. Cal. Interdisc. L.J., Vol.

13, No. 2, 2003-2004, 228, <http://papers.ssrn.com/sol3/papers.cfm?abstract id=799328>, [22.07.2014].

Uniform Commercial Code, Cornell University Law School, Legal Information Institute, Copyright 1978,

1987, 1988, 1990, 1991, 1992, 1994, 1995, 1998, 2001.The American Law Institute and the National Confer-

ence of Commissioners on Uniform State Laws; reproduced, published and distributed with the permission of

the Permanent Editorial Board for the Uniform Commercial Code for the limited purposes of study, teaching,

and academic research, 2003, <http://www.law.cornell.edu/ucc/ucc.table.html>, [23.07.2014].

102 Stone B., Adams K.D., Uniform Commercial Code in a Nutshell, 7" ed., Thomson-West, 2008, 115-117;
Bridgeman C., Reconciling Strict Liability with Corrective Justice in Contract Law, Fordham L. Rev., Vol. 75,
2007, 3036, <http://papers.ssrn.com/sol3/papers.cfm?abstract id=669504>, [23.07.2014]; Frey M.A., Frey
Ph. H., An Introduction to the Law of Contracts, 4" ed., Delmar Cengage Learning, 2007, 398.

13 Restatement (Second) of Contracts, American Law Institute (ALI), § 261, 1981, <http://www.lexinter.net/
LOTW Vers4/restatement %28second%29 of contracts.htm>, [23.07.2014]; Bridgeman C., Reconciling
Strict Liability with Corrective Justice in Contract Law, Fordham L. Rev., Vol. 75, 2007, 3036, <http://papers.
ssrn.com/sol3/papers.cfm?abstract_id=669504>.

104 ob. Kovac¢ M., Comparative Contract Law and Economics, Ultrecht, 2008, 229.

105 Uniform Commercial Code, Cornell University Law School, Legal Information Institute, Copyright 1978,
1987, 1988, 1990, 1991, 1992, 1994, 1995, 1998, 2001.The American Law Institute and the National Confer-
ence of Commissioners on Uniform State Laws; Reproduced, Published and Distributed with the Permission
of the Permanent Editorial Board for the Uniform Commercial Code for the Limited Purposes of Study, Teach-
ing and Academic Research, 2003, <http://www.law.cornell.edu/ucc/ucc.table.html>, [23.07.2014].

106 ob. Calvin V. Koltermann Inc. v. Underream Piling Co, 563 S.W.2d 950, 1979, Ellwood v. Nutex Oil Company,
148 S.W. 2d 862 (Tex. Civ. App. 1941), Bomamgdamas: Jacobs D.L., Legal Realism or Legal Fiction? Imprac-
ticability under the Restatement (Second) of Contracts, New York, Com. L.J., Vol. 87, June/July, 1982, 293,
<http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/clla87&div=70&id=-
&page=>, [25.07.2014].

107 Stone B., Adams K.D., Uniform Commercial Code in a Nutshell, 7" ed., Thomson-West, 2008, 116.

18 Schwenzer I., Hachem P, Kee Ch., Global Sales and Contract Law, Oxford University Press, New York, 2012,

658.

Ciematniece 1., Contract Renegotiation and Adaptation, Concept of Contract Renegotiation and Adaptation in

International Commercial Law Contracts, Lambert Academic Publishing, Saarbriicken, 2010, 26.
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bbg-0b 398-5 | Igbeolb LodsBnmadMogo sbsmabolb Logmdzgmdg 0339mgds BgbHmadol
3o mgdabs s dgbemmgdol dgndmgdemmdals bomdmadmdbobomgals sgygomgdgemo, dogcad dqb-
001 30605306 SMOFMEINE0Mgdymn, 8358 gd0cn babsdommdgda. 39Mdme, oY) aomgdmgdoms
(330 gds 3baMobamgol bgmdg3mumgdal o©gdal §8ed3dyg o6 oMol gs6d3Mg@o©a, LagsMmamom,
9-0. babgdge gomgdmgdoms (33momgdal gomozamobbabgdemmmdal babsdammds, Gmdgmo(s, 0ds3-
OEMMES®, amerabbdmdlb odM jmmgdol goMongam, s 3096 d6gdsl. 3gMdme, oy 3mbG M-
39680 96 nmngomalbbnbgdos s oM dggdmm aomgdmgdoms (33mamgdol Bobsbbam asbbsbdmgms,
dgbodadoba, ob sMsdMamgmmos, dmgmgbs dabo 3mBBEMmAL LggHmb Bomdss, Medgomyy dbstg
3m g gdmos (33momgdol 1300056 5(30mmgdal, admggzal b Jobo oMymenmo dgegagdol smdmey-
bzl mdogd@&ne dgbadmgdmmdsb. dbsmnl sModMomgmmmdol Bobsdnmmds godmEnzbogh babgm-
dg36099madm 3obbnbdggdemmdsol gomogdmmgdol dgbEmmgdal goMommgdol 56 dobo dgudmad-
emdobomgob.

bgmdg3mmgdecms 39-2 3M9damal 26 1-g 3oMogMagn saqblb: oy bgmadg3madob a©gdal
dgdmga dmzamal dMamnbgsb sdmyznEgdmow bomdmdmdomads dmgmgbsd gomgdymagdol dgb-
Ggmgdoe gobors PgorgMgbar 3d0dy (30bgbmMEegmydgmn) o oy bymdgHaegds gBndbgdmes
3bsMgoms 08 doGoma® 3oMonwl, Gm3 5mbadbymn dmgmgbs o6 ©o©agdms, 35d0b dmgzamg msgo-
LygmEgds dgbEmnmgdal gomadamgdabash, oy aofmgdmgdgdo @s bymdgnmgdal sbo bababs-
smBgamdg o6 Bommomgdb.

bgmdg3mmgdoms 3g-2 3Mgdymal 262-264-9 3oMogMoxgdom gsdmaymas bado dgdmbgg-
35, M585(3 dgndmgds 35dmabgzomlb gomogdnmgdol dgbEmmgdal gobmbmm(30gmgdmmds: dmgamals
J39mbosmmds 56 goMma(33omgds''? (§262), nbmognmysma@a bogmal asbspan®gds (§263) s ba-
396mb3gdemm s36Mdomas (§264)."" 5 36domgolb ed69bgdgma babgmdbogm sg@n dgodmgds aymb

112

365 Jbmmme 306mba, 5(589© 508060LEMS(3099ma 56 LobodsMmem d6dsbgds.

2.4. 3m3gM309ma 33bybmM(309mgdemmdal omd§@mabab 353mygbgdals
LasdsMmomgdMangn Babs3nMmmdgda

3M39M30nm 3obygbm@(309mgdemmdal 534d698L BobsbBsM gommzgemabbnbgdgma dgdmbgg-
300mds, OMIgmo(s 3omEgdmgdol dgmebbdgdmm dgbEmmgdsl gobybm309mgdgmb boals, bm-
e dobbob s3omgdobsl dgdmbggznma aofgdmgds sGbgdomem 54sMbymgdl bgmdgzenmgdal «3-
®5369L 0bsbb. "

bgmdg3emmgdocms 3g-2 369dmab 261-g 3oMogMogol sbomabowsb godmdmabamgmdl 3m-
396300 g56mbmM(309mgdmmdolb bocdmadmdabamgal s 30mgdgmo mmbo babsdommds:

1) dg3momo go653mgdols gogmgboom gomogdamagdol dqbHmmgds, mozoadomggmem Jg-
03bb3gdmma Bnbss@bom, 3sbnbme(30gmgdgmas;' 535Lmsb, 50606y Bnbsdnmmds mdogd@ e
356mbm@(309mgdmmdab Imo(zo3L." "

10 Farnsworth E. A., Farnsworth on Contracts, 3% ed., Vol. 2, Aspen Publishers, 2004, 626.

U Jacobs D. L., Legal Realism or Legal Fiction? Impracticability Under the Restatement (second) of Contracts,
New York, Com. L. J., Vol. 87, June/July, 1982, 292, <http://heinonline.org/HOL/LandingPage?collection=jo
urnals&handle=hein.journals/clla87&div=70&id=&page=>, [24.07.2014].

12 Farnsworth E. A., Farnsworth on Contracts, 3% ed., Vol. 2, Aspen Publishers, 2004, 625.

13 Farnsworth E. A., On Contracts, 2" ed., New York, 1998, §9.6, 605-606, §9.7, 623.

W4 Rohwer C. D., Skrocki A. M., Contracts in a Nutshell, 7 ed., West Nutshell Series, 2010, 316; Farnsworth
E.A., Farnsworth on Contracts, 3™ ed., Vol. 2, Aspen Publishers, 2004, 634.

5 Rohwer C. D., Skrocki A.M., Contracts in a Nutshell, 7t ed., West Nutshell Series, 2010, 317.
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2) bgmdg36mmgdol @o@gdabsl bsGgms goMagma ndal dgbobgd, Mm3 dbgagbo Labgemadgs-
mgdm a5M93mgds o6 BoMmImodmdmms, bomdmomagbos asMnagdab mdmsgmab bogndggmb;''®
53 398mbg93990 brs aanbrgl, HmIgm bogmmabbdgg 30mmdgdbs s Bom8mmaqbqdl sgywmdbs
bgm3q 36 mgds.'” 8m(398mo Babadommdal sbsmobabsb nbgz mdogd@neo gsmgamalbabgdal 360-
&qeomdo Img3qqdb. "'

3) a9bmbmM(309mgdmmds o6 bos ngmb 8bsMob dGsmagmo Imd8gwmgdob dgmgan;''?

4) 3bomgl, ®m3gmo(g ombmglb dgbemmgdol gomogdmmgdobash gobmsgaobyamgdsls, o6 «xb-
5 3§mbrgl 6530bM0 356mbBoo 35638 30398 bg BSBOM FomEYdYmgds.'?

2.4.1. 35mEd9mgdab IgbEAymgdab mdogd@uMma
33bbmM(309mgdmmds

dgbEmmgdol gobnbm@z0gmgdmmdal ML gomEgdymadol dgbEnmgds gMm-gfmo dbs-
Mobomgal sMogmbogzMmmon o boMmrgdmsb™?! sb Lbgs 3603369mmzs6 ©obs33Mamsb'#? sl o-
3939069802 56 gabo MM gobmbmM(309mgdgmns, 3omEgdMmgdal 8536 3mMmmadgmo g g-
3mgdgdab obadmagem 3bamob 80 Bomgdmmo ambog@mmo dmdgdob dombgmsegs.'?

339G 30mmo g56mbmm(z0gmgdmmds dgadmgds gs8mabzomb abgmds go6gd8mgdgdds, Hmam-
0399 bgomgmmobs s Mgbymbgdal mdom gs3mbggmma 335360 B (300, gddamamb @obglg-

16 Schwenzer I., Hachem P, Kee Ch., Global Sales and Contract Law, Oxford University Press, New York, 2012,
658; Rohwer C.D., Skrocki A.M., Contracts in a Nutshell, 7" ed., West Nutshell Series, 2010, 318.

7 Kim N., Mistakes, Changed Circumstances and Intent, U. Kan. L. Rev., Vol. 56, 2007-2008, 507, <http://www.

law.ku.edu/sites/law.drupal.ku.edu/files/docs/law_review/v56/Kim_Final.pdf>, [25.07.2014].

Smythe D.J., Bounded Rationality, the Doctrine of Impracticability, and the Governance of Relational Con-

tracts, S. Cal. Interdisc. L.J., Vol. 13, No. 2,2003-2004, 237, <http://papers.ssrn.com/sol3/papers.cfm?abstract

1d=799328>, [24.07.2014].

9 USA Taylor Edwards Warehouse & transfer Co v. Burlington Northern, US Ct App (9" Cir) 12 Septem-
ber, 1983, 715 F2d 1330, domomgdamons: Schwenzer 1., Hachem P, Kee Ch., Global Sales and Contract
Law, Oxford University Press, New York, 2012, 658. 59l3-0b 2-613-g 3xbemog obggg 3069383033980
SM3dMomgnmmdal 3G0@gMondb. ab. Rohwer C.D., Skrocki A.M., Contracts in a Nutshell, 7" ed., West
Nutshell Series, 2010, 318.

120 Farnsworth E. A., Farnsworth on Contracts, 3 ed., Vol. 2, Aspen Publishers, New York, 2004, 634; Rapso-
manikas M. G., Frustration of Contract in International Trade Law and Comparative Law, Duq. Bus. L.J.,
Vol. 18, 1979-1980, 559, <http://www.cisg.law.pace.edu/cisg/biblio/rapsomanikas.html#39>, [23.07.2014];
Rohwer C.D., Skrocki A.M., Contracts in a Nutshell, 7* ed., West Nutshell Series, 2010, 318-319; Kim N.,
Mistakes, Changed Circumstances and Intent, U. Kan. L. Rev., Vol. 56, 2007-2008, 507, <http://www.law.
ku.edu/sites/law.drupal.ku.edu/files/docs/law_review/v56/Kim_Final.pdf>, [25.07.2014].

2L Kim N., Mistakes, Changed Circumstances and Intent, U. Kan. L. Rev., Vol. 56, 2007-2008, 506, <http://www.

law.ku.edu/sites/law.drupal.ku.edu/files/docs/law_review/v56/Kim_Final.pdf>, [25.07.2014].

Smythe D.J., Bounded Rationality, the Doctrine of Impracticability, and the Governance of Relational Con-

tracts, S. Cal. Interdisc. L.J., Vol. 13, No. 2,2003-2004, 236, <http://papers.ssrn.com/sol3/papers.cfm?abstract _

1d=799328>, [26.07.2014].

123 Frey M.A., Frey Ph. H., An Introduction to the Law of Contracts, 4" ed., Delmar Cengage Learning, 2007,
399; Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-per-
formance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 96.

124 Restatement (Second) of Contracts, American Law Institute (ALI), §205, 1981, <http://www.lexinter.net/
LOTW Vers4/restatement %28second%29 of contracts.htm>, [26.07.2014].
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35, 50a0mmmdM030 8mbogmob gobsan®gds, 80bmgdal doMomawmn Bysmmb obm@gs,'? MmBgmos

Logdzgmdg Bodogncem dgudmgdgmo bgds gomEadamadolb dgbMmads o6 dmgzamabamgal
8603369mm3bsm 333900M0m 0dM©gds JgbHmgdal botgo. 2
339 30mmo 3sbybm@309mgdmmds dgadmgds sMbgdmdglb 3530653, 01 3omEgdmmgdal
dgbEmmgdad dgadmagds bosbn noygbmb gfm-g&io 8bafglh o6 dabs Jmbgdsl, Mo(s sMe3MM3mE 304)-
05 3omEgdmmgdob dgbGmmgdao gobbobmm30gmagdgma babgmdg3@mmgdm 068 g gbobs.'? 58sb-
@56, gobomgamabbabgdgmoas abog, Gm3 bmdngFa (33emamgds dgbEmgdal boGoymal batabbbs
5 dgbEnmgdal batggddo badmdomadm d6bzabomgal sdsbobosmgdgma Rzgmma Mab 3o s ms-
6080930 Amgmmgbos, Gmdgma(y o J3bab gobybm(30gmgdmmdal emg@cabal 3obnbnbdggdmmdal
356m330bm@mgdab bogmdzmow 458mygbgdal bogmdggmb.'#®
35mEgdnmgdal gbEmmagdol gobmbmm(30gmgdmmdob babsdammds dma3o3L 3gbHymagdol
“129 05 IgbEOmmgdob goMmornmgdob'® 3mb3953(3098bs (3. FMEOLS-
gmeab ghom-gMon BobsdnMmdal msebsbdaw, dmgamy dgbEmgdal gomogdmmadobash msgobney-

93Mb6m380360 ,d06300M3mmdabs

mEgds, 09 35b o6 dggdmm Mez30056 vg(30mgdabs, gdmns EdMIMMads 86 sMBmggkbgms 3obo
390093930."%" a5bmbmE(309madmmdal 3G0@gM0mdo gmEmLIsgmEmal 53 6ndsabba(z g8basgbgds.'*
bgmdg3mmgdoms 3g-2 369dmmob 268-9 3sMsgmogal bogmdgmom, dbamgd dgbadmagdgmoas
3mombmgmb gomEgdymmagdol 3gbHmadolb goMsb@ns 08 dgdmbgggedn, myy s@Mbgdamo gmbog@mma
boggmdgmgdom 3ol dgndmos 035MomEmML, M3 ImIogsmadn smdm(39609ds gomEadymadol gobyy-

133

b (309 gdmmds 8b 30bbob sdomgds.

2.4.2. 35bAymagdab bobasomab s@bgdama (33emoemgds

3M3gBzommo asbnbm@30gmgdmmdal em]@&Maboo dmgamnl 3oemEgdnmgdabogsb gobos-
30L9gmadol bogmdzgmo dgadmgds aobogl gobgdal abgma gommgsemabbobgdgmo DMH@s, MHmIg-
mo(3 90bgdomaw (33l gbHnmgdob babosmb.? Bbmemmm LadsdMmm gabgdab gomomzemabbnbgdg-

125 Brand R. A., Fundamentals of International of International Business Transactions Documents, Kluwer Law

International, The Hague, London, Boston, 2000, 528; Stone B., Adams K.D., Uniform Commercial Code in a
Nutshell, 7" ed., Thomson-West, 2008, 116.
126 Farnsworth E. A., Farnsworth on Contracts, 3% ed., Vol. 2, Aspen Publishers, 2004, 637; Burton S. J., Contract
Law: Selected Source Materials, Uniform Commercial Code, West Publishing Co., St. Paul, Minn., 1995, 156,
(Official Comment No. 4 on § 2-615 UCC).
Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-
mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 96.
Burton S. J., Contract Law: Selected Source Materials, Uniform Commercial Code, West Publishing Co., St.
Paul, Minn., 1995, 156.
129 Economic Unaffordability.
130 Hardship.
BL - Schwenzer I, Hachem P, Kee Ch., Global Sales and Contract Law, Oxford University Press, New York, 2012,
658.
Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-
mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 99.
Jacobs D.L., Legal Realism or Legal Fiction? Impracticability Under the Restatement (second) of Contracts,
New York, Com. L.J., Vol. 87, June/July, 1982, 292, <http://heinonline.org/HOL/LandingPage?collection=jo
urnals&handle=hein.journals/clla87&div=70&id=&page=>, [26.07.2014].
34 ob.: Farnsworth E.A., Farnsworth on Contracts, 3™ ed., Vol. 2, Aspen Publishers, 2004, 637; Burton S.J.,

Contract Law: Selected Source Materials, Uniform Commercial Code, West Publishing Co., St. Paul, Minn.,
1995, 156.
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™m0 BOES Mm30bma35m 36 8b6al 3obmbobaagdmmdabash gsbmogabmamgdal Babsdnmmdsl,'® o
9L oMb gdocmom o6 sbgbL gbMHmmgdal Jobssmbdyg go3mgbslb'® s Mowo oMo 4o6Lbzsggdemmo
@bl 3omEgdnmgdsl o6 Bom3mdmal, 3oy bgmadg3Mmgdal agdal 98 s3dg nym dbsmgms do-
96 356badegHNma. 'Y

dgbEmgdols 4360d369mm gotormads, Mmdgmai MabyMLbgdol ggEoGm gsdmoabadg-
35, M30MmIm@ o6 BoH3mM3MdL 3mBgM (30 aobnbm(309mgdmmdab.'*® 08 d98mbggzedacs 3o, Bm-
©qbsz BoLYdab BEs gommzamabbabgdgmos, babsdsMommmms MIMegmgbmds 3o63s0G 3L, Hm3
3M3gE30emo gobnbmG309mgdmmdal @md@Mobs 8353600 Mbrs 0gbgl sdmddgwgdama, oy bo-
%9%0b D 0dwgbsw 3603369mmgzabas, HmMB gomogdymagdal dgbemmagds Mbedsmormm dgmgagdl
0b3930."%

2.4.3. 3565900 Imgmgbab B5m3mmdmdmmdalb dgbobgd,
MmamA(3 33603980l dmsgzmgbo bogydzgma

356mbmE(309mgdmmdob @M J&M0bobasmgol Mdmszgbos gobobasdbmammb, Hm3 Jbscgmomgals
bgmdg3mmgds ogymdbs doMomow 3oMommb ndabs, Gm3 dmgmgbs, MmMIgmads(3 3ommgdamgdal
b gds 393am8do M30EMMgbae gssMomms, 56 Batdmndmdmus. '
3M3gM30mo gsbnbmM(309mgdmmdol @mMJEM0bs 3odmaygbgds 35d0bs(s, o 3mbiMgE-
o 30Bmeadal Bystim Bogumobbdgzem agm gsobbsdmg@mma dbatigms doge bamdg3emmgdol wo-
©930b ML 56BLgdYmo Bo@mdMngo gomgdmgdgdal sbsmobal bogmdggmby."! v asdynwzgmals
3MB@EMmb B0xmB8s sGmbgdamoa go6gdmgdgdal aogmgboom dbsfmgms JogH dgmebbdgdemmo 306mmgdals
Byommsb 396 gobbm@(30gmes Lagmbemals ™Mo 30B6mmgds, 35d0b dmzgsemyg dgadmgds gobmago-

135 Rohwer C.D., Skrocki A.M., Contracts in a Nutshell, 7% ed., West Nutshell Series, 2010, 317; Speidel R. E., On
Change and the Law of Contracts: A Tribute to Joe Perillo, Fordham L. Rev., Vol. 71, 2002-2003, 978, <http://
heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/fir71 &div=>5&id=&page=>,
[26.07.2014]; Brand R.A., Fundamentals of International of International Business Transactions Documents,
Kluwer Law International, The Hague, London, Boston, 2000, 528; Farnsworth E. A., Farnsworth on Con-
tracts, 3" ed., Vol. 2, Aspen Publishers, New York, 2004, 637.

136 Stone B., Adams K.D., Uniform Commercial Code in a Nutshell, 7* ed., Thomson-West, 2008, 116; Burton
S. J., Contract Law: Selected Source Materials, Uniform Commercial Code, West Publishing Co., St. Paul,
Minn., 1995, 156 (Official Comment No. 4 on § 2-615 UCC); Speidel R. E., On Change and the Law of Con-
tracts: A tribute to Joe Perillo, Fordham L. Rev., Vol. 71, 2002-2003, 977, <http://heinonline.org/HOL/Landi
ngPage?collection=journals&handle=hein.journals/flr71 &div=5&id=&page=>, [26.07.2014].

87 Davis Contractors Ltd. v. Fareham U.D.C. 119561 A.C. 696 at 729 per Lord Radcliffe, Bomomgdmmas:
Roberts Th. E., Commercial Impossibility and Frustration of Purpose: A Critical Analysis, Can. J.L. & Juris-
prudence, Vol. 16, 2003, 139, <http://heinonline.org/HOL/Page?handle=hein.journals/caljpl6&collection=jo
urnals&page=129>, [26.07.2014].

138 Farnsworth E. A., Farnsworth on Contracts, 3% ed., Vol. 2, Aspen Publishers, 2004, 626.

139 Speidel R. E., Contracts in Crises, Excuse Doctrine and retrospective Government Acts, Carolina Academic

Press, Durham, North Carolina, 2007, 207.

Jacobs D. L., Legal Realism or Legal Fiction? Impracticability under the Restatement (second) of Contracts,

New York, Com. L.J., Vol. 87, June/July, 1982, 292, <http://heinonline.org/HOL/LandingPage?collection=jo

urnals&handle=hein.journals/clla87&div=70&id=&page=>, [26.07.2014].

Burton S. J., Contract Law: Selected Source Materials, Uniform Commercial Code, West Publishing Co., St.

Paul, Minn., 1995, 156.
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09) 35400 356 (33mgen, HmIgma(s 3530dbma nym 3mb3Mg@mmo 3060l bs3390dg o-
Loomgba, @snm3dgds, 35d0b Bgbemadol gomogdnmgdobash gsbmagobygmgds dgadmgds dmb-
©qb OHmam 3 0bogogsrn@o bogonl gebswanmgdalb Bobsdnmmdom, sbggg bgmadg3emagdol 0d
boggmdgemal mdmom, Gm3mab 33 gmo sGLgdmds dbsFgms Bmsegmgl 3ofmonmb Bamdmaoaqbos
356039300 30l ML,

bgmdg3mmgdal 4568568930l 3Gm(39Lbd0 LobsdsMomm ymgzgmmgal M3oMs@gbmdsl sbo-
Fg8b Abogms 356DMb30L omaqbsl, bomgzgbal 3g3Lgdsbmsb Jo8smmgdam.' boymggmmamm seo-
36900, Hm3 babgmdg3@mmadm Ladsmmal ghm-gHmo 930M39mmabo sdm3ebs dbsmgms bgdals

145

356bmM(309mg88'° s Boma d0EMmzbyyma 538MbmMBnal 4o8mbaGmadol — Lobgmdg3Mmmgdm mago-

146

Lygmgdob 30b(3030b Mgomabgdss.

03mgbsw®, gobnbm@(30g9mgdemmdal bagndgmom dgbEmmgdol gomogdnmgdobasb asbmsga-

Lygmgdob Bgbo o6 g88m0yqbgds oy gofgdmagdsms (33emmgds bgmdg3Emmgdal agdal 983y
3@bgdemn 93mbmBog Mo 3omamgdal sbammabal bogmdzgmdg dbsmgms 8nge Babsbbat gomgamals-

606985000 0gm 8mbammebgm 30bbgb-Hobzms dmmab.'” 8sgomomsw, Abstggda, B3gnmgdmog, go-
ommMdgb, MHm3d babgmdBogmb 8ngM 3odm(393Mmo 590 o6 s030Mdormgds gomogdmmgdol dgbev-
mgds, Imgamy (3m(3bamo s 48946scnsbo ngbgds gomogdemagdol dgbmmgdal dmdgb@nbomgal,
bgmdg30mmgdal Logsbo ns@mbgdgdl o goMaobo 0d6gds 3om@gdnmgdal dgbEmmagdobsmgal ©s
5.9.148

2.4.4. 3mgsmab 5G33Mdmgnmmds

dgbEmmgdol gob6mbmm(309madmmdol oy ndbgdobasmgal s 30mgdgma mgamal sGodo-
mg0emdob dmmbmgbs s@bgdom gobbbgaggdslb o6 s3mabb gmmLsgmEnl BobsdnMmdgdmasb dndsm-
®gd0m. Imzgaemob dMsmgnmmdal sGbgdmdobab, dg(33mamo gocgdmgdals bodmadmdal Mobgo dMs-
mgmmo 3bscol 3mb@Mmmob bgggmmadn ImasdFmgds, Moz magobmsgsm asdmmazbogl dgbemmgdals

39mEgdnmgdabasb gobmegobygmgdsl. dmbgdcngns, dgbEmmgdal gomogdmmadobash o6 dgod-

42 Brand R. A., Fundamentals of International of International Business Transactions Documents, Kluwer Law

International, The Hague, London, Boston, 2000, 529.

3 Burton S. J., Contract Law: Selected Source Materials, Uniform Commercial Code, West Publishing Co., St.
Paul, Minn., 1995, 157.

144 Hillman R. A., Principles of Contract Law, 2" ed., The Concise Hornbook Series, West, 2009, 318.

45 Kim N., Mistakes, Changed Circumstances and Intent, U. Kan. L. Rev., Vol. 56, 2007-2008, 479, <http://www.
law.ku.edu/sites/law.drupal.ku.edu/files/docs/law_review/v56/Kim_Final.pdf>, [25.07.2014].

46 Barnett R. E., Some Problems with Contract as Promise, Cornell L. Rev., Vol. 77, 1992, 1023-1024, <http://
www.bu.edu/rbarnett/some.htm>, doomnmgdgmons: Nancy K.S., Reasonable Expectations in Socio-cultural
Context, Wake Forest L. Rev., Vol.45, 2010, 642, <http://heinonline.org/HOL/LandingPage?collection=journ
als&handle=hein.journals/wilr45&div=25&id=&page=>, [26.07.2014].

Y7 Burton S. J., Contract Law: Selected Source Materials, Uniform Commercial Code, West Publishing Co., St.

Paul, Minn., 1995, 157.

Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-

mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 99 353c0am3dn

Bomomgdgdoom: Farnsworth E.A., On Contracts, 2™ ed., New York, 1998, §9.6, 612.
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mgds 30bmogabagmeaglb dbsmg, Mm3gedsy Lo 3mmaman dMsmanemao, 456bMsbo o6 gongmmbomgdg-
™0 8mg3gmgdom bgema gnbym 3g33emomo goMg8magdal Bo8m3mdab. 4!

530l LadoMob3oMmE, dmgzgamol sMsdGsmgMmmds mogabmegsem o anmabbdmdl gobnbme-
(309eg0emdals Laggyydgmom dmgamolb dgbEmgdal gomEgdnmgdobasb gsbmagobyygmgdslb. do-
33MOMS©, 09 sM8dMsmgqe dbaMgl 6s30bM0 o3l dgzzemomn aoc53mgdal Bomdmdmadals ab 30,
dgbodadobag, sMedMamgnmmdal doybgosgawm dsbgg og30bmgds dg3gmoamon gomgdmgdal Motym-
Bom0 390093980, Bo3 Mmd30LmegsE godmmazbogh dgbEmmgdol gomogdnmgdaobasb gobomsogabme-
mgdsb. '

babgmdg3OMmgdm Habgob bszombo ebgMamgdoc 3mBog3bm J3gosgdn ndbgds Batdmma -
Bogmo.

2.4.5. aog3600mgdma 35Lybabdagdmmads a353mMabymas Mabzal
6ogmabbdggn 56 Labgymdg36mgdm 35056560mgdam

bobgmmdg3Ommgdm Mobzob god@mEn, 3sLbabdagdmmdolb gobbabdmgmol mgembasbmabom,
356bsgmmgdam 360d36gmmmdals 0dgbl gommgdmmgdoo bLadstmsamda. 3obbobdggdemmdabasb
356m030bm@mgdalb @MIGMm0bsms 458mygbgdol gMm-gEmo 1360d369mmzs69Ln Bobodnmmdss, Hm3
dg3momo 30cmgdmgdgdol omdm(396900Ls s 3om@gdamgdal dgnbEnmgdmmdal Gobgo godm-
Gobymo agmb 3bamal 3obmbabdagdemmdal bggMmoab.

339 300mo gsbnbm@(z0gmgdemmmdalb dgmmbg babsdommds gumabbdmdl, Mmad dbstmgl, Gm-
393 000bmgb IgbEmmgdal gomEgdnmgdabash gobmogabmgmgdsl, o6 Mbos 3Jmbroglb bs30bMa
39bmboom 3563830390 bg BoBnm gomEgdymgds. s0badbyma 6ndsba dgqbodsdgds gmMmLbIsgm-
0l gfm-geom 5300 3mmbmabsl, Gm3mab dobgogom, dgbEnmgdabash gebmsegobygmgdals
3(30mgdgmn bobsdommdss dbamgh Babsbbsmn dgmabbdgdoom o6 3Jmbrgl 630l dgzgmoma go-
98mgdab bo3mMm3mdal Gab 0. bgmdg3emadol Mdmsegmgbo Logydzmal 3G0dgc0dmsb dgosmg-
dom, 53 d93mbggzodo ynMomgds gobadsbgamgdgmos sMs 0dgbs dmgamalb Mabgolb bLygmmdy,
5639 30Ms306 oy bagmmabbdggo bLoboo babgmadgz@mmgdm Mabgob gosbsbamgdsdy. oy dbs-
69 00035m0bbbgds dg33mmama 3o gdmgdal Bomdmadmdol dgbadmgdemmdsl, 3sbgg g3obmgds dobo
MaymgBomn 39093930b Gobgocz."!

5b0dbmo Bnbsdommdal sbsemadabsab 360d3bgmmzgabgbos owanbogl, o bymdgzMmmg-
30l ogdob 9B e3bg MMIgmas 3mbBEMa3gb@ads 030LMS gomEgdmmgdal dgnbHmmadmmdabamagals
35bmbobdg gdmmds. ' Lo8sMmomnsbmdol mbHMbggmymezal 80bbom, Lobsdstmmmd dgadmgds as-
obg0mb 08 dofMoma 360b(303L, MMMl Msbsbdow, Mmamts Bgbo, dmgamal 930bEMgds gomeyg-
dmmgdal goBommgdgmo dgbemmagdal Gobgn."™® Gobzolb gosbsbomgdal bszombo mGormmgbos
5396039 LodsMmamdn, Modgomyy Mmam(z 8qbg3, obg bgm3dgzPmadosms 39-2 3O gdnmo a390 L

49 Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-

mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 100, 35300330
Boomomgdoor: Farnsworth E.A., On Contracts, 2™ ed., New York, 1998, §9.6, 606, 613-614.

Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-
mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 100.

Bl 0439, 9980gm3n domomgdoo: Farnsworth E. A., On Contracts, 2™ ed., New York, 1998, §9.6, 64, 616-618.
152 Stone B., Adams K.D., Uniform Commercial Code in a Nutshell, 7" ed., Thomson-West, 2008, 115.

153 Farnsworth E. A., Farnsworth on Contracts, 3% ed., Vol. 2, Aspen Publishers, 2004, 6.
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13m0l 5060dbmma 3Gmdmgdalb 3oMosdnm Mgammomgdsb.'s

3M39M 300 asbnbmE(309mgdmmdal oxxdbgdaobomganl somgdgma bgdma gsbbogmyy-
o gfo-gmo Bobsdnmmds gofnggdal dmsgmgbo bagmdgmal dgbabgd, 39qbsdsdgds gmmbdsgm-
Mol gfo-96Mor bogomgdmmm dmmbmgbsls, Mmd dbamgl 3oMsdo ob bogymabbdggo boboo o6 ¢bws
930L69dmEaL 3g(33moma g5 g3mgdolb Bomdmdmadal Mab o, sbggg 93 8mgmabolb o@am3s o6 Mbros
35693903693m@gLb 3mgamal 3mb@mmeal bgggfmmb. bogombal gosebygzg@s — bomdmswagbos oy
565 IbaMgoms 3oMogmon 0dab dgbobgd, Mmad Abgszbo 8mgmagbs babgemdg 3G gdm YMHmngMmmdda 56
503m(39609dms, bgmdgzMmgdolb dmagzmgl Lagydzgmb — anmobbdmdlb gobbabrgMalb ndabs,
00035m0bB0bgds 07 sMs MMIgmadg Bbsmg 98 Imgmgbal BsMm3mMAmdal gbadmgdmmdslb'™ ws, dg-
Lodsdobow, 03obEMs MYy sfs MMIgmndg domasbds 83 dmgzgmgbals bom3mMAmdal Gob 3o bgmdgzMymyg-
30l o930l EMHML.% s3Moasm, 3G 3Mmgdal gomzgomabbobgdol dgmdmgdemmdal 30 gGomdn
Lobgmdg 3Emmgdm Mobgol gos30bMgdol Ladsmmmgdfogn 3g4sb0Ddns, dgbadadabo babgmdgzmy-
™gdm 50 d30b sGMbgdmdab dg3mbzgzeda. '’

03@9bs®, 0] o®anbogds, Mm3 dgzzmamo g56gdmgdal Bs3mdmdal Mabgo 3oMsed0 ob
bogmmabbdggo Labom 030LEMS gBHM-gHMTs 3MbEGM396@§3s,'* 85dnb Fbatgms gomommo dmzmgbals
3m3s35emdo bomImmdmdmmdol dgbobgd 396 046908 bgmdg3@mgdol @owgdal dmsgmgbo bogyd-
390, Godgomyy dbsmg 3oLEmmMdEs Mo Imgmgbolb Bom3mdmdal Gob 3L, n8sgMmmsm, nmgsmal-
b0bgdos 3oy 3g(3emamo gofmgdmgdal bomdmdmdal dgbadmgdmmdsb.

535b00b, gobamzgamabbnbgdgmos mMogg dboGnl 3oMommo s 3G (33 3geemo dbstolb bom-
3m©a96930." Gobgob gows30bEHgdalb gbobgd SoMmsednmo smddal sGoMmbgdmdabsls, BbsMmgms 8nb-
6930b, BoBmgdemn dmmsedats 3gdal dabssmbobs s bagsadmm Rzgmmgdgdolb Abgmggmmdsda domyg-
3001 3560356930 s ©a0bogds Mabzol bogmmabbdgzn go@sbsbomgds 8bsGgms Imeab. e

B0bsdmgdomyg d3gmeggdo 3G3mem 9dmabgds babgmdg3Emadm dgmebbdgdom s dabo bag -
mobb3dggn 30Mmdgdol 3563568930l boggmdggmby Abaol 3obybobdggdemmdal bsgombol gobbaber-
360b dg(33mom ao693mgdsms 3oHmdgddoa.

2.4.5.1. gmEnd bobgm3dg369mgdm Mab 3ab dgbobgd oo
35Lybabdagdmmdab 35036560mgdal bmAIsEomma Bgba

3mbbygmds s mmbybooemods 3gbeymgdol dgydmgdmmdal, dgbEnmgdals gobybmm(sog-
mgdemdabs @s bgmdgz@madol 80bbol 835mgdolb M @&Mnbgdolb §3mbmdnznma sbamabal aboo
3obbalbdggdmmdabgsb gobmsgobyamgdal bsgombolb gobbabmzMabomgol asbsgomsmgh mgmmas

154 Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-

mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 96.

15 Farnsworth E. A., Farnsworth on Contracts, 3% ed., Vol. 2, Aspen Publishers, 2004, 640.

156 Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-
mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 99.

157 Posner R., Economic Analysis of Law, §4.9, 7" ed., 2007, 115, 8omomgdmmos: Yorio E., Thel S., Contract
Enforcement, Specific Performance and Injections, Aspen Publishers, Wolters Kluwer Law and Business,
2011, 8-22.

158 Hillman R. A., Principles of Contract Law, 2" ed., Concise Hornbooks Series, West, New York, 2009, 317.

199 Farnsworth E. A., Farnsworth on Contracts, 3% ed., Vol. 2, Aspen Publishers, 2004, 640.

1 Transatlantic Fin. Corp. v. United States, 363 F.2d 312, 316 (D.C. Cir. 1996), 8omomgdamos: Hillman R. 4.,
Principles of Contract Law, 2™ ed., The Concise Hornbook Series, West, 2009, 318.
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Lobgmdg3Mmmadm Gobzolb 8@ oMmgdgma 8bsmal Bqbobgd.""  bbgbgdmmo mgm®nab msbsblsw, 3o-
Lybaldggdmmdabgsb gobmsgobyymgdal bsgombo ddnMme 393306 gds Mab ol gosbsbomyg-
30l 3mdmgdal, Ma8goe 3sbmbobdagdemmdal dgMs3bzs Mbws gobbmm(s0gmoglb Hab ol @dmszmg-
Lo 8o@oMgdgem Ibamgdy.'e?

30500, Imzgsamab 3sbbnbdg gdemmdabash gobmagobygmgds anmobbdmdl dgbEmmgdal
053586 3mgdgmo go6gdmgdol BoMdmdmdolb Mobzolb 3Mgo@mdyg s obmgdsl, bmem dmgsmals
3obybobBggdmmds 58536 3mMmadgem a5693mgdsl dabo Mab 3ol bygMmBn BmasdmgdlL. "o

3obybalbdggdgmo 3bsmnlb oagbobomgznlb Mbws gobabodmgmmb myy bymdgzMmgdol Gm-
39 3batrigb 3g9dmm 093086 59(30mgd06s Mabgal 3obbmM(309mgds,'* Babn g58mB863930 8mddg-
076s o6 dggd (3069806 dabo dgmgagda. dgbeymgdalb dgndmgdemmdabslb Mabgal bsgombo ¢bos go-
©3b6ygb 030l dobgrgom, oy H@MIgm dbstgl 3Jmbes 03 go6gd8mgdals 3mbEHMEOL Mbstn, Meds(s
39mEgdnmgdal EsMmgg3e aobadaMmmds; Moy dggbgds dgmeyg 3o gmondl, oy Gm3gm 3mb@Ms-
396@L dggdemm Gab 3ol BobsbBst gomgamalbbobgds, mbos nmggsl, Gma dgbEmmmgdal dgmdmagdemm-
30l 306md933d0 gb 3MoGgMando oM asd3mnygbgds, Mowasb dgydmgdmmdol gsdmadbgggo dgodmads
0ymb dbmeame abgomo gomgdmgds, Bm8mal bo@mdmadmdal 8bgoggmmdsdn 8omgds bymdgz@mmgdal
930l 9893y 8boMgmemzgol 00bsdMam bamdmmmagbgmns.'®® 3mbBMod@mAL, Gm8gmbsz 3g-
@dmgdmmdal BomImIdmdo go6g8mgdol 3o 3mb@Mmmmadol Ladmsemagds og3b, 930LEMgds 3oy (s 8obo
5300056 d(30m7d0b gomEgdymgds. LEmMgo 5¢bndbyyema 4360l dobogol 3abyyboldggdmmdbals dg-
Ao(3630L Logmdzamb.

@gmEns, Mobzol dmsgmgboe ds@oMgdgmo dbstnlb dgbobgd, d93amdda gobsgomamgl dm-
Ladamomggdds, MmImagdo(s bymdg 3@ gdal bamggdab dg3Lgdabal 5g9b@bab oy Ms Jobssmbal
04693ms bgmdggMnmgdom gomomgzsmabbabgdgmo ©gdnmgdgdo dbsmggda domdg MmI dgmabbadg-
dmmoy3bgb.'e

3mbbgmobs s mmlbybgommmol 3mbsbMgdom, mgmmns Mobzob dmegmgbow ds@omgdgmo
dbomal dgbobgd, 3obnbabdggdmmdabgsb gobmegabyamgdal 308 gMandsm, doomsmsw, bagMom
Ladamomal §394698do gobobomagds. Lobabssmdmgamem 530bs Mmmbgmn d00kbggL, MmA blgbgdyma
®gmE0s 56 dgadmgds 3obnbabdggdmmdal gsbbodmgmabmgal badsMmmol Dmgsw 3M0bz03s0 go-
dmnygbgdmegl dg(33momo go6gd3mgdgdals BoM3mImdal 56 gm@mLIsgmEal sGLgdmdabab. 530l do-
Bgbo 3MMPgLbmM0 M8gb0dg aofgdmgdal sbabgmgdl: 3sbababdggdgmoa Abamab Gab 3ol begggmb

161 Posner R. A., Rosenfield A.M., Impossibility and Related Doctrines in Contract Law: An Economic Analysis,
J. Legal Stud., Vol. 6, 1977, 83-118; Jenkins S. H., Exemption for Nonperformance: UCC, CISG, UNIDROIT
Principles - A Comparative Assessment, Tul. L. Rev., Vol. 72, 1998, 2017, <http://www.cisg.law.pace.edu/
cisg/biblio/jenkins.html>, [17.04.2014].

12 Goldber V. P, Framing Contract Law, An Economic Perspective, Harvard University Press, Cambridge, Mas-
sachusetts and London, England, 2006, 325-326.

16 Posner R. A., Rosenfield A.M., Impossibility and Related Doctrines in Contract Law: An Economic Anal-
ysis, J. Legal Stud., Vol. 6, 1977, 87, <http://www.jstor.org/stable/pdfplus/724191.pdf?acceptTC=true>,
[17.04.2014].

164 Goldber V.P, Framing Contract Law, An Economic Perspective, Harvard University Press, Cambridge, Massa-
chusetts and London, England, 2006, 326; Buxbaum R. M., Modification and Adaptation of Contracts: American
Legal Developments, 1985, 33-34, B0oa63d0: Horn N., (ed.), Adaptation and Renegotiation of Contracts in
International Trade and Finance, Deventer/The Netherlands, Kluwer Law and Taxation Publishers, 1985.

195 ab. 0dzq, 345.

166 Posner R. A., Rosenfield A. M., Impossibility and Related Doctrines in Contract Law: An Economic Analysis,
J. legal Stud., Vol. 6, 1977, 87, 88-89.
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bsmos Bogsdgoero, Jdg;geoc 80Mgdmgdsms Jommdgddo bobyedg69engoem Jobybolbdsgdcrmdols
899mdmopbggco bosgydcmgdols @s 05bsdweggo bodsGmegdomago dyegsgdol sbscrodo

356babDM3MS domnsb gamom 3@ gMmondns 3sbmbabdggdmmdal ewagbol mgembsbmabom. 58sb-
@56, MmEgbsi 3MbGM3gb@ms Mabzolb babrgMgdo bgmdgiEmmgdol owgdal 9B o3dg gobbadbe-
360 56 5M0b, 8656199335 56 03006 0y M BMBgdab Bomgds gzemagdom o3 Mab 3ol gobbm(30gmg-
dabs o 3obyybabda gdmmdal msegnsb sbszomgdmom.'” smbndbyma 360b(3030 3MbBHSJGmMgda-
Lomngob donmgdma Mbos Rsnmgzamml, Measb dab Logdzgmdg Gab ol do@emgdgmo dbstg ba-
Ladamommb dogM aobobabdmgmgds Ibmmmem dg(33emamo 3ot gdmgdab Bo63mdmdal dgdwga. o¢yd(39,
50b0dbyemon gmbag® babgmdgzemmadm 3bomgqdl mdndggdlb s Bosbomnbgdl ©s8sdM3mmgdgmn
350Mgdmgdals 6oMIMIMdalb 3mEgbz0ca Mabgobs s 3mMbGMe3g6@gdal 3obybalidggdmmdals bgm-
39360 gdob e©gdob 9@e3Dg 356Lsbr3MEL BgLbL Bnsbaogdmb M30Ms@qgbmds. '

09y bgmdgzmagdol aobdsm@gdom Mabgolb aoebsbomagdol bogomba o6 0339090, 3530b

169

Lobgmdg 3Emmgdm Gob ol ben@3s@nmmo bgbo'? s 396mbIgdrmmdom amagborma 3sbybnbdggd-
mmdob godmadMnzbogo bogyydgzmagdo 0dmJdgmgdL. dsgomoma, Gmams Bgbo, bagmbemalb dobmeg-
358007, bLobsd bgmdg 3Emmgdol bagsbo dynazgmal asbzeMmammgdal bgzgmmda 8mygd(3939, LadabEmm
33Lgdob gomogzgamabbabgdgmo Dol Mabgo godynzgmb g30bMmgds. EsdM3Mmgdgdo, Mm3magda(s
356939036905 39mqdmgdal 3m3bsgdal, mEasbodsznobs o gsbbm@(zngmgdal bggMmb, Gm-
améz 6gbo, Imgamal Mab 3ol beggmmadn dmosbmgds.

83M0g00, LobgmdgMnmgdm zomEydamgdal dgubemmadmmdal Gab g, Gmam bybo,
dmgomol dbatgbos, Lobsd ngo oM gomsgaby@mmgds 30MzgmoEn 3omEYdMmgdobogsb bsGytom
dgbEmmgdol Logdzgmdy. 98 dgdmbzgzedn gomegdamo 3omab ,3sbnbobdggdmmdals Bobd@edo
3560b5bM3Mgds 0dgbow 56 dabn (39300, 565390 03 bygMmomn, bansbs(s 3mMIbaMgmadl gom-

©93mmgdob dgbemmadolb Jgggmbgds”." mbos 8ng3mm3bmb o oMo gommgdmmadal dgbEmemg-

30l 3530 3mgdgmo 3o gdmgds dmgamoal 3obmbobdggdmmdal bgggfmmb, dgadmgds sEanbrgl
3bmeme bgmdg3emmagdol dobssmbol 86 080b bogmdggmdy, Mo BboMggdL 3gomamambogmma
99698m©s00 gmsbbdgdamma.!”!

o) 303y03qmolb gfmegMmoma gomEgdmagds dynggmabscmgol Lagdmbmoalb gomszgdss
(Schickschuld), 35306 gom©gdmmgdal LA gdal Mabgo 3MgLo@mAmdg dbmmme Jmbgdal gows3g-
80l 8mB8968)0@sb gomsnbs(33madl, 85653y 30 9cbadbmma Mobzob 358 eMgdman dmgamg nmgmg-
35, @53 085L 603653, BmM3, vy JmMbgds Fyozgmabsmzgal goms (39853 snm3gds, a5dy03z9mb
5006 Imgmbmzggds 3omogdnmgdob dgbemmgdal 303 gMon 3(30gmmds, Bogbgsegsm 080bs, Hm3

167 Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-

mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 144.

18 Kull A., Mistake, Frustration, and the Windfall Principle of Contract Remedies, Hastings L.J., Vol.43,1991,46-47,

<http://heinonline.org/HOL/Page?handle=hein.journals/hastlj43&div=11&g_sent=1&collection=journal>,

[17.04.2014].

Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-

mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 117-118.

39emgamobm 8., budogd@unco o) mdogd@uda bobgmdgz@emgdm 3sbbobdggdmmds? bsodamam

369090 ,LgMam gm®dgbodg — 70%, »d., 1996, 160.

" 3gow. Stoll H. in: Kommentar zum Einheitlichen UN-Kaufrecht, 2, Aufl., Miinchen 1995, Caemmerer E.,
Schlechtriem P. (Hrsg.) Art.79 Rdnr.7; Keil A., Die Haftungsbefreiung des Schulners im UN-Krankfurt am
Main 1993, 105 ff., doomnmgdamos: 39emgg@mobem d., budogd@unco 0y mdogd@&no babgmdg emmgdm
3obbobdagdmmds? banmdomam 369dama ,bgfam xmEMdgbadg — 70%, md., 1996, 162.

12 Lookofsky J.L., Understanding the CISG: A Compact Guide to the 1980 United Nations Convention on Con-
tracts for the International Sale of Goods, 3" ed., Publishing Copenhagen, Wolters Kluwer Law and Business,
Austin, Boston, Chicago, New York, The Netherlands, 2008, 100.
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173

35mEgdMmgdocmn MM MHcmds dgbEmmadoo o6 d93byosms.
LYBRMEYds 3omEydamgdals dgbHmgdalb doMgzgmemn dmgamgmdabagsb. ngogg Bgbo 3mddgwgdl
0bmoz0msmmma 603b0m gobbsbdM3zMMmo Bngmal 3o6sanMmadal g8mbggzeda:'"* 3omogdammgdals
dgbEmmgdol Gabgob omymagomn dgegan dmgsmabsmgol 0dom 3emabrgds, Hm3 0go gomogdmos,
3539400039 o3& Mbmb badmbmmol babgmdg 3Emmgdm gabo.

Bdmasn 6gbol mebabda, a3stmazbamoa 6ndbom gobbabdrgMyymon gommgdamgdal dgbEvmg-

53 d93mbgg3dn dmgomyg cmsgo-

dabaogal o zomgdgmo bogmbemal 3mdngdol Mab o godynzgmb o30LMas, Mdwgbawsz mdngd8 -
o bgm3nbobzomdas bgmdgzMmagdolb bogsbo Lobombmmm dobatdy 96 dgomsbbdgdom gobbabem-
360 806mEgdob Bysmmb 358mygbgdnom.'” Bmzemad bgmdg3Mmmadob bogsbo svy30mgdmow «b-
5 Ro3b5(33mmb sBsmmgonfo g3ofmgzbyma bogmam. 01y 50badbmmal eHmMma© gsbbmM(30gmagds
dgydmadgemns, 85306 Ibagd Mbos o83 30(3mb, HM3 380560 gL gdal EsdM 3MEmads 5Gs 3Mb-
GOM0Mgdo0 s 339mzgomabbnbgdgmo dmgmagbom oym 3080’)633‘3@0.17" dmgamols 3obbalidg gd-
mds 56 35dmoMo3bgds dobo 303bmogdmoab 3bEHnsb 3ommgdamgdal Jgnbeymmadmmdal Logyd-

177

3000.""" 013(39, Imgamgl dobo 30dbmgdmoal dndsmo Mgamgbol Babom gdbgds basbol sbsdmayy-

178

980L Imnbmzgbol Mgmgds ol 80dsfm gomogdnmgdol dMomgmmon sMmggz0lb dgdmbgggseda.
3539400390l 50b0dbym gomEgdymgdsl g30MabdomMogds dynwzggmal dngM domgdymon bagdmbmal
LoMggdm0bmdab s 3oMazal Mab go. 8gnzgmn dgbEmmgdol domadadg 396 asbszbagdl momlb nd
Logdgmom, Mm3 Logmbgmb ggmsem goynwal LagMmme o6 LabyyMggm Koba. dgbAmgdal domg-
35bg ool o gdob Logydzgmo 396 aobrgds sbgzg ob gotgdmgds, o bagdmbgmn godmeygbgdgmoas
3y039mabomzgal 56 m3g0mgbo s abemgbo BsmImgdol 3Gmund@os dsDatdg bgmdobsbgom8a.'”?
0bgob gosbsbamgdal smbadbeyma bm@mds@onmo Bgbo dgbadmagdgmoas dbstgms dgosb-
b3gd0m dgo3zommb ©s dmzamal 3MbEGMmmb byggMmEsb gsdmamazbmlb 3sbyybabdggdmmds dg3-
300 35693dmgdgdal Bom8mdmdabsmgol. dsgomomsm, Abatgd dgbadmagdgmoas bgmdg3Gmmgdoo
030LEML Lagdmbmnlb goa bogbs dynzgmobomgznl 3nbo dobmegdal (Fodsgdab) gomogdmmagdal ba(s-
300, (3, dbgdMngns, Imgamal JMmbG Ml bLygMmwsb gadmmnzbagl bogmbeal §GsbL3mE-
&0gdab 3gMomedo dabn dgdmbggzomo @omdgabs o9y goboam®gdal Hobgl.
3obmbobdagdemmdol bm@ds@ommo bgbo o6 asdmoygbgds, Bmogbsg Mobzol do@omgdgmo
dbomg bgmdggMmgdom sGob go6badergMama. s3Mogsw, 3mbbgmabs s mmlgbgocnol cgmas
bgmdg3mmgdal 06893 9B s(300LsL ©edbstg 360d36gmmdabos Mabzol do@emgdgmma dbsmal
03 960L M35mbsBGHNLm,'® HMmIgmoag oG gdomo Bgbalb baboo dgbadmgdgmos godmygbgdmm

1 ab. gbg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saa-

rbriicken, 2005) §362.
% Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2™ ed.,
Hart Publishing, Oxford and Portland, Oregon, 410.
Schlechtriem P, Schwenzer I., Commentary on the UN Convention on the International Sale of Goods (CISG),
31 ed., Oxford University Press, 2010, 1074; Brunner Ch., Force Majeure and Hardship under General Con-
tract Principles, Exemption for Non-performance in International Arbitration, Kluwer Law International BV,
The Netherlands, 2009, 148.
Schlechtriem P, Schwenzer I., Commentary on the UN Convention on the International Sale of Goods (CISG),
3 ed., Oxford University Press, 2010, 1074.
0J39-
% 0dsg, 1076.
" 0dsg, 1077.
180 Posner R. A., Rosenfield A.M., Impossibility and Related Doctrines in Contract Law: An Economic Analysis,
J. Legal Stud., Vol. 6, 1977, 87, 90.
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0469L 3sLybobdagdmmdol gs6babmzMabamgal, MmEgbs GMowoanmo 3Modgmondgdo bosdo-
bme o6 560l bs3dscabo. !

2.4.5.2. 35L+ybabdggdmmdab bggmmb g5bLsdmzMs s babgmdg3Hnmgdm
Mabzob 330363560mgds YAHNngMENIgmnsbbdgdom

3bathggdds Mm0gMmdgmebbdgdoc dgbadmgdgmos g50035mabBabmb LabgmdgzMymgdm Mab-
3oL 306mbabgsb gobLbgszqgdymn gobsbomgds. 3MbBMa3gbGms 538mbmInyEmmdal 3nb(3n30msb
a0dm3absg, babgmdg3Emmgdm Gab 3ol Lygombob gosbygg@&nbomgal M3aEMsdgbmds gbaggds bye-
d93336M9 Fbatrgoms bgdab, Jomo gobdMobgol mewaqbsb.

NP0 dgmobbdgdom, gomeadnmgdol dgubemmadermmdal Gabzo dgbsdemgdgmos bgem-
dg36mgdob gfm-g6o 3mbsbomal og3obemb, 3ol 8abgmgno o9y, 30bs6dgbmboemmdabs s be-
3560m056mdol gomzgamanbbnbgdaom, bgmdg3Gmmgdol GmIgem 3mbobaeagl o43Lb dgnbEmmadmmdals
353m363930 356M93mgdob 3006 S(30mmgdal dgbadmgdmmds.'® amMoamm mo@gMsdm®adn go3-
(39 gdmmo 3mDa(300b MdbsbIs, babgmdg 3Emmadm Mab o Mbos dggFsbmb dbamgl, Mmdgmba(s
39&°© dgndmos, BababBom gobbadrmgmb 8abn batdmdmdal sendsmmds 56 mog0©sb saznmmb ngo. '8

bobgmdg 3O Mmgdm Hobgob BoMamgdol ewagbobamzgal ¢bos 3560LsbM3MML dnMEsdn o6
bogmobbdggem obgzlb oy 96 dmgamgl gommgdymgdal dgnbenmgdmmdal Mabga. 3bsmgd bogy-
®aM0 35bbnbdggdmmdal bgygMmEsb gedmMoabs 3oM3399mn EsdM3Mmadalb BoMIMIMdal Mabgo
04 3060400, g39x3MNM3s M330L0 35L4bbag gdmmdal bgggm, bgmdg 3G mmadol mdogd@meo asb-
3568 9d0bL bogdggmdy, Bod@™dMnzo 3o693mgdgdol gmbog@mmoa gsbbgobs s AbsGgms bobgem-
d936099mqdm 30bbob owagbol gbom Mbrs gobbm30gmmgl.

3obybobdggdmmdol LgggFm gogmsMmommgdamons, 09y dsb oMsdnfo 36 bagmmabbdgzo gme-
3o g56Mob@oMgdema aobaws bgmdgzmmmadoom 3nbombggzn dgmgan. dmzgdynm dgdmbzgzedn, dm-
3ommglb 3obbnbdggdemmds og3obMgds st dbmemme 8obo 3MBEMMEOLY s 3ogmmgbol Lggmmadn
dgdagomo, 50339 dab docds bomdm3mdomon ©sdM 3mmgdabmgobs(s. dgbEnmgdal dgumdmgdemmdo-
Lol 390G MMNLIM30lL godmbaygbgdgmo dgmMmgoo dmmbmabal BmgdgdnEsb dotmamans, godm-
06036905 35896000 gbEmmgdol dmmbmabs, dogMsd Imgamal JogH gom@gdnmgdals dgdmbgg-
3000 3gbEmMadmmdol Gabgolb Lsgmmsm mog3dg smgdol dgdmbzggzedn, dgndomnmsgns basbal
360D gdolb Immbmgbol namadolb bgmdobsbzomdmds.

bgmdg3emmgdedo dgbadmagdgmos 30638 30(309L ©ydmgdgdo, GmImgdas s5sbLEYYMgd9b
bgmd g3 mmgdolb omgdal §8e3dg asM3399mo o d@modMngn gotgdmgdgdal @@ gmsc s@bgdmdal,
(3 3gmeg dbamal dog® bobgmdg 3Emgdm NFMmngAcmmdsda Rsrmzol MBmegfgl dm@ozbs s bs-
39d39mb §360b. o9 Bog@mdMngo aomgdmgdgdo d3eM0 smdmAbrgds, 3odab Jbatgl, Hm3gmads(s
Bod&qo0b Lobsdgamyg a56sbBoMgdmmo gobos, N3afmmdme ©sg30bEgds 3obboldggdmmds, do-
Mbgszo0 080bs, 0(3mEs 09y 36 386 50b0dbymab dgbobgd. 84

181 Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-

mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 146.

Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University

Press, New York, 2006, 406.

8 0dzg, 345.

184 Brunner Ch., Force Majeure and Hardship under General Contract Principles, Exemption for Non-perfor-
mance in International Arbitration, Kluwer Law International BV, The Netherlands, 2009, 120.
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2.4.5.3. bobgm3g 3699mgdm 35Lybabdgzgdmmdab s 30bLM5ds
56 37bm35-353mMn(3b3s YMomngMmmdgmsbbdgdom

bogadmm bgggHmdn, dG4b30L Me30LgdMgdowsb godmIwnbatmy, ymzgmmzol sGbgdmdl g3m-
6m3ogznco 3600bobob Mab 0.8 boym@emgdms, GmI LogMmsdmmabm bagsgm MBMogMHOHM533d0
LodoBOM Babgdals (33eomgds domamn batabbol Mobgzoo oMol dmbasmmobgma dosbobgmdbogm-
93603 bLodmdomadm d6mbzobmsb JgeMgdnm. ® smbndbmman sodyegdl 3batggdl babgemdg 3@memg-
bdm Jgoobbdgdom dgdrmmmmb ob gsdmmabmb 3abybaldggdemmds dsma Mab ol bezgmdo dgdszomao
3569dmgdals BomImImdobamgal 56 030LEME 35L4ybabdg gdmmds ©e3sdM 3mMmgdgmo gs6gdmgdgdals
003m(396985Dg. 50603bmma Mbrs Jgxsbrgl bymdg3@mmmadal 356856930l 3 oo, '¥’

dogomomam, bgmdg 3Gmadol bagndzgmbg dbamgd dgbedmgdgmos:

- 39mEdmgdab dgbobEAmgdmam 59 (30emgdgmo J890gdolb gobbmms0gmgdal s s 3mb-
369G e 39@ga0b oebgzel goregdymgds 0gobHmU;

- 3Mb3M 9@ g56gdmgdol bofmdmdmdal o 3o330mmb bgmdg Gmmadomsb gobgmal ve-
madol g0dmyagbgds;

- 39%mb o6 godmMosbmb babgmdgz@mmgdm 3abybobdaqgdmmds gomEgdmmadol @o-
m3930bomgals;

- 336LabM3MML obgmo LbabgmdgzPmadm Immadams3gdals doMmdol (renegotiation clause)
5003 960b 59 (30emgdemds, H™Igmo(y JodsMormmo ndbgds aMdgmzensh MMmagmonmdgddo babgm-
3936mgdm gobab (33momgdal Gab 30l dmbgbengqdal96;'®

- 5030bmb Labgmdg3nmgdm Robob gobbabrgMob 3mdboema 394560b30, Mmdgma s, Bod-
Lo@gdamo gobgdobasb asbbbgeggdom, 9dEAMbzgmymal gebgdol dmoagaamgdsl 3gzzmamo go-
93mgdgdal dgbodsdnba;

- 393mgamamb 30bo 3om@gdamgds bogmbmal gogbs3b6al s o6 J0bmgdal gommgdammg-
b0 @ 5.9.

83 35mbObE0bom 3603369mmzsb0s 353d9Maol Lasdgmazom Labodsmmmb gomsbyzg@o-
™335,"8 GMBmolb  0sbobow, go8ynwzgmoa bymdgzGmmgdol bLogbol ImB8BEm©gdmobasb 8mdogdals
39mEgdnmgdabs s dgbadadnbo Mab ol oG oMgdgmos. dmgamal 3obybaobdagdmmdabogsb gobmes-
30L9gmadab Logydggmo dgadmagds gobogl dbaszbo 96 0gbE G bafobbol Lojmbmal dmbdmds
35baDg. bobadsMmmmad dmgamol 3sbyybnbdagdmmdalb bggMmb dosgmmgbs baddsgsw asdMmarmn
LodsBOM Gobgdob Mab 30, Moash dbscgms ImEal gogmEmBgdamo bgmdgMnmgds domama bafal-
bob L3ggMEa30Y® JgmabbIgdaw dgogsbs. bdggmmass0n®an dgmsebbdgdol SoEmdgddo dgdmgdgmas
30gdLoMgdnmae 3560bsbM3MML LobgmdgzMmmadm gabo. 83 dgdmbzgzsdn dbsmgl dgbadmgdgmas
3dmgobmgmb aoboddog gdmo LedsDMM Bobolb gosbsz. Bobgdal dbasgbo (3gmomagdgdo LMoo
mbommEbgmo s @sdsbsbosmgdgmoas bLdggMmazonmo gocnaqgdobmgab.'?

185

LogoGmnggmmb ¢Dg6sgba Lobadofmmmmb Lodmdsmosgm bogdgms 3oma@al 2010 Bemolb 6 0gemnbol

356Rabgds Logdgdy: Ne ob-7-6-2010.

18 Uribe M., The Effect of a Change Circumstances on the Binding Force of the Contracts, Comparative Perspec-
tives, Intersentia, 2011, 193.

187 Schwenzer I., Force Majeure and Hardship in International Sales Contracts, VUWLR, Vol. 39, 2008, 715,
<http://www.austlii.edu.au/nz/journals/ VUWLawRw/2008/39.pdf>, [27.06.2014].

18 Draetta U., Lake R. B., Nanda V.P, Breach and Adaptation of International Contracts, An Introduction to the
Lex Mercatoria, Butterworth Legal Publishers, 1992, 172.

18 OLG Hamburg, Appellate Court Hamburg (Iron molybdenum case), 1 U 167/95, 28 February, 1997, <http://
cisgw3.law.pace.edu/cases/970228¢g1.html>, [27.06.2014].

90 Schlechtriem P, Schwenzer 1., Commentary on the UN Convention on the International Sale of Goods (CISG),

3 ed., Oxford University Press, 2010, 1076.
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a589ngzqmabl 3sbnbalbdggdmmds dgbEmmgdal Logbol dmdogdabscmgal dgbadmagdgmas dg-
0dEMEML Fbmeme bsomsem FmEM3Mmamgdamo babgmdgz@nmgdm 3ommdab bogndzgmdy, Hma-
mab 56bgdmdab 3@ 30(3980b &30M00(3 M350 358Ynw39mb 830LEMNs. !

03M0as0, dgbAmgdabomgal s3omgdgmo Lagdmbmolb 3m3mggdady 3obybobdggdemmdals
96m-96m 3MbEM3g6& by s 3obMgdal dgbodmgdmmds babgmdg3Hmmgdm Mmazobygmgdol Ggom-
39330 8ma3Mgbo bobadsMomm 36sd@n3ed smass. '

BMEOLIsgMONE omndobmab dndommgdom 30 gdmo Mbms oEanbogl ngo dbmmme
356badMzEMma Mol obogsb Ibamal gsbmazabngmgdsb sagblb o9 bemwsegh dmgsemab 3sbambals-
8393mmdsb.'?

Lobodafmmmmado sedn@znmbn 56056 BoMom @abgmgonmo ngmgdsdmbomgdom, Gmdmal
domomas(s 30Mmdgdo badsMmmgdmngn @s(330Lb Ladnsemgdgdal dgbrmozalb 96 gsdmmasbgal dgbe-
bgd o6 a5dmaygbgds 0 abobo magobo sGbom 360336gmm3zbs gBnbssmdgagdnsb badsmmmasbm-
30b, 3900mboboobogMgdobs ©s anmobbdogmgdaol 36nb30398L s sMM39396 Labgmdgamgdm
BmbobBmmMAsb. ' s8M0gowm, o6 g53mnygbgds LadsmmmgdMoga @a(330L badmamgdol as8mtnsbzal
o6 Jgdmm30b dgbobgd Lobgmdg3Pnmgdm 3afmmds, Hm3gmoag megabo s@boo ybsdsGmmmms s
8603369mm 3600 5M393L BboMmgms 06@gFaLagdal domablLb.

356LsgnEgdom bagyMomgdms LobgmdgMnmgdm omddgdom dbsmobsmgal Lobgmdg ;-
Gegdem Gabgob s 3obmgds s 3mbiMg@mo gofmgdmgdobs s dobo gobbsbdmgmemn dgogagdal
503m(396980bsm30l, 86039 dmgzamal dmaswn 3sbbabdggdmmdab asb63@ 30390 3ommydamgdals
dgbemmgdaby ymagmagemo dg(3zmamo go6gdmgdal gsdmgmgbol dombgmsgsm. dbgsgb dgmabbdg-
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5 0463L gomzgomabbobgdmmo ol dgbemwggdo Msobss 3gbsmdgms dgbabgd 30bmbo gommaddbals dg-
©9a5@ 300gdm ogMopoge 306b 1bgbgdb.

mam(y dgbo@mdgms dgbobgd 306mbnsb 033935 d3b-0b LL-3 goMowsddbs o6 3ocnjom
LogoMmgdl edbbmg b3ob Mgmgdol 3Jmbg 3sM@bomEms 75%-ab (LL-0b 3g8mbgzgzedn 76%+1) 8o-
96 30 gdmm 350569398 0mgdsl, beamm ygzgmos Lbgs dgdmbgzgzedn gowsbygg@nmgds dnomgds M-
ob3o.” 396mbab 9b obsBgbo dbrm3560s s 456856 gdsL Lognmmgdl, 39Gdmm Lanb@gMHgbms Mo
0g99mobb3gds ,03L6Mg b3ob YPmgdal IJmbg 356G bom@dn (3oMGbamEgddn)* dogomoma, o4)-
30 3oMO@bommms 369dsb gbBMgds 45% b3l Mrmadol Jmbg 3oM@bamEn s ngo BboMmb amdgmb
d3b-0b LL-s0 g9MEs36sL gosbyzg@nmgds Jomgdnmam Nbes Asnmgsmmb? 3obmba bmd ©sdLbMy
b3ob gBmgdol 8dmbyg 3o Bamems 76%-0b Bngc domgdmm gsmsbyszg@nmgdsl 800Rbyzlb mgando-
3o, h396 3mbiMg@mm dogsmomdo dogomgdm, Hm3 sdLEMg bdal Ngmgdol 3Jmby oM bocms
100%-38s agdns dbsmn gosbysg@nmgdsb.

39656890 Jgbobgd 306mbol 9'.2. Jmbmol mobsbow ,3Mgds 3osbygzg@omgdonbstnsbos,
o4y 3sb gbBMgds (9LBMd0sk) b3gdal MBMszmgbmdal 3mbg 3oMm@bamEa (36 BomEMgda). 3Mgds
30056y39@&0mgdsl 0gdl ©edbbeg b3gdal MdGegmabmdom® 53839 3nbemals 3g-5 6sbamals ,3“ 34b-
J&0b 05bsb3o@ LobsMIML HgmMMASBnBs(300LM6 S ™M 33005(300006 s 3o3d0Mgdom gosbyszg-
Bomgdab 3oMmEbomMms 3Hgds 0mgdl. dgbamdgms dgbobgd 3obmbals 917 bl ;sbsbdo ,gyzgmes
350056y39@0mgds, Gm3gmms 360d369mmmds Lznmmgds babmgswmmgdal Rzgnmgdog bogdnsbmdal,
dmombmgl yzgms 3oM@bomEal 3mbsbommgmdom Ro@omgdnma 30gdal gosbygzg@mgdab®. Dgdm-
50b036mn@sb godm3nbamyg, 3axbo Mbws aog(39L 3ombgsb: 30g3Mc3690s 9 565 Lobs@mBmb Mg-

FobBmns em., bobodg 0., 3gbsc3gms dgbobgd 3obmbals 3m3gb@on, 3g-3 a0dm(393s, »d., 2002, 185.
»396563g0m05 dgbobgd” LogoMmzgmmb 396mba, dmbmma 1443,
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@388 3903599, @omgJsmmsgol (@omygsmmol) dmgsoegmogdo ymdisbogdols
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mEa560Ds 300 Rzgmmgdcng bLogdnsbmdalb? (3ombobow Mbos nmgdgsl, Bm3 LobsMmBmML MgmMasbabs-
(300 56 3969399036935 Labmasmgdal Rzgnmgdfng Logddnsbmdsl, dgbsdsdabaw, Mgmmasbnbs(zo-
Sbsb s 3933065800 3o@sbygzg@omgds domgdmm mbos 0dbglb yzgmes 3s6@bomEals Imbsbomgdoo
Ro@omgdam 3oM@bommms 30Mgdadyg. 396mbal gb BmM3ds 30, msegal dbMng, 3sbyblb ndemggs dggomb-
35%g. 45%-0b 8dmbg 3o6bomENL (36 &bammms) Bngf domgdmmo gssbyzg@omgds 396 0dbgds
396mbal dgbodsdabn gobsnwsb, Igbomdgms dgbobgd 3obmba 0mgomabbabgdl MgmmMasbobdsznobmab
53939069300 y4zges 3s0EB0omEob dmbsbamgmdam Ro@oMgdmmao 36930l sMbgdmdsb.

d3b-0b goMEsddbsbmob ©s393d0Mgdom 36Mgdslb Mbws gbbMgdmealb bdgdals Mazmgdal 3Jmby
439 33M@bomMn s edbbMgmegsb 75%-3s Mbrs @omgatmb dbama d3b-0b gofMosddbol LL-sw,
M3 3505694398 0mgds 3obmbagfem Rsnmgammb. Ma3 3ggbgds LL-0b 33L-s0 goMEsddbslb bLagnms
3oM@bomG s b3gdal 76%-bg 3980l 0obb3mds.

dgdegegmo 3sbnbabdggdmmdal Labmasmgdal Losgiom bobdmasmmgdsm aomms]dbs 6
3ofogoo LL-0b d3b-s@ goMmEsgdbs dgbamgdms dgbobgd 3obmbals Mobobdow aodsm@nggdamoas ©s
3bga3bo gosbyzg@nmgds dmombmal ©s8LEMg b3nlb MRmgdal 3Jmbg 3sMGbommms b3gdal 76%.7
(LL-0b dgdmbggzedn, Bmam (3 go306 33090, bogoGms ©sdbbeg b3l Megmgdolb dJmbyg 3o EBomEms
75%+1 b3s) o330 dgbodmgdgmoas, Hm3 Bgbgdom sdg3oM0 gomsebyzg@omgdal domgds bbgsage-
Mo 0ymb sMgammomgdamo. 00 Bgbogdoom bbgs B3 o6 sl owaqgbamn®'? 306mbab gb Bobsbg-
0 mEa35M50 dgndmgds 30603568 mb, 30Mggmn: Gm3 dgbadmgdgmoas Bbogds nmgemnbbnbgdwgl
3basgbo go@abygzg@&nmmgdal Jomgdsbmeb s 393306 gd0m, RRG™ domar bEGSbLsMEL, 396mbdwgdg-
0 503 96L 03 dnbndoenE Immbmzbol Gmdgma(s s¢y3omgdemom 1bos 0gbglb azmmo, oy goMmasd-
360b dgbobgd aomsobyzg@omgdslb dbsmo o6 ongoms sdbbmg b3ob MEmgdol 3dmby oM @bome-
»o 75%-3s, gb gosbygzg@nmgds 396 0d65ds mggo@ndncn, obosz Bgbogds nmgemabbnbgdwgl
3boggbo gosbyszg@nmgdals obamgdam NRO™ sdsm LEbEIME.

5 3gmMg: dgbadmmes 396mbab Dg8mambadbyymn benmdal ndgzs6om aoggds, MHmd oy Bgbrgds
LogPome 1L s sMoggMb 53dmdL MgmMmasbobs(305Lmsb ©s 393300 gdnm, 35d0b ngbgds godmyg-
bgdmo 3obmbals bn@3gdn, Mm3gmms Mmsbobdowa(s: 3Mgdal ¢bos gbbMgdmeaglb yggmes 3o Ebomma
(333, 3gbo 9'7) booemm 36985 a90096y39@0mqdsl Joomqdl sdLBMgms b3gdol 76%-00 (LL 343-
0b3935d0 75%+1) bgbrgdoo dgbadmgdgmos 306mbol dngf awaqgboema b obosMmEab dg33ems, dabo
Mmame(3 a0dMEs, sbgzg dgd30Mgds. mmdze 93(30M9d0L gdmbzgzedo mmanMGns, Gmd 50%+1
b3oDy odms 88 LGSbsMENL RodmBagzs 396 ngbgds mgan@odnmaw 8nhbgmmon, 0d JoMEngn Jody-
Bab go8m, Hm3 3gbsmBgmes dgbobgd 396mbo Rggnmadmog bogdnsbmdal gobbm30gmagdabal 369dsb
mgan®&ndgmoo 300Rbg3L g0 8ol gbbmgds 50%+1 b3ab gmadal 3Jmbg 3o EBam@(gd)a'!, Bgbo-
3580bow, nbgmn 3603369mm3zs6a Lagnmbob gosbygzg@s Mmammazss LaBsMBmL MgmmMasbobs(zns,
(3bo@0s 56 Mbws 046gL Bomgdmma b3sms, 0dsdg YBEM 33067 MEIbmMdoc 3006 b Rzgnmgdfng
4m39mEro bLogd0s6mdsbmab ©s39330Mgd0m asbyzg@nmgdsms dncgdol MHmL brogds.

3obaba Nbrs nmggsl, Mm3d J39s drgamal 3obbabdmgms sgzomagdgmons. abgmo madgfs-
o Lo 3mB3mMs(30m 3obmbIgdmmda(s 3o Mmammaz Mol boyggmmom (3bmdomo gmsgzgal
dBo@0nb LdgMM3MMS(30m 396mMbo g 9bL J39000 Brgamol s9y30mgdgmmdsl, 39Mdme bgbogds dg-
0demads 0mzgemabbobgdogl aosbyszg@&omgdals domgdal dqbadmgdmemmdal ¢dfomm @dcMszmabm-

¥ ,096063gms dqbobgd® bodemmggmmb 30bmbo, mbema 54.6. (3), 54.7.

0dsg, 14*. 3 8mbema.
2 0d3g, Imbmado: 1443, 54.7.

0d3g, dmbema 9'.2.
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35bg mgmm 33069 63980b MEbMdom, (33MmMd0) Mo(3 bgdnb3ngM dgdmbgggzeda o6 dgadmgds nymb
b3gdab 1/3-Bg b5 3mmydo.'?

3M6369@mmo bogdob aobbomgzobsl 360d36gmmzgebos Mmam®m asbdoMm@oglh ababgmagdamem
Bm@3ob Lobadsmnmm. badoBNmMnsbmdal, Lobs@mdmb 3sMEGbomGEMS s 3MYEGMEMS (3300 36Nb-
(3039%0b gom3zomabbabgdom, 8gmg 456356 gds gEm Babomgdos, 30bs0sb 356G bomGms 50%+1
630Dy bo3mgdo 63gdal mbgms FogH aosbyzg@omgdolb dnrmgds 396 N BOYb3gmYmMBL 3o bom-
980L Lomsbom s(330L MgmmMasbodsznal 3Gim(3gLbda.

»439s bbgs dg8mbggzodn aosebyzg@omygds Mgmmasbnbs(30obmab s 3s3dagdoc domgdmem
1bws 0469L 9Mb3o“!™? 306mbab gb bmM8s ameobbdmadl, Hm8 aswsbyzg@omgds b3b-ob s 3b-ab
3930& oM LodmMadsEMgdse goMmsddbol dgbsbgd dnmgdaym 1bos 0dbglb 100%-0l dgmmdgem 3s6-
BbomMms 80gM gMmbds. 01 gMon 350G bom@n s0b(3 goMmsddbol Bnbosmdogans, 35306 gosby-
39&0mgds omgdamom o6 Bsomgmgds. '

396mbal 80gM d3L-0bs s basgom babdmasmgdobsmgol MRO™ sdsmo LG BIMEGL ©s-
BgLgds, 396306Mmdgdmns 0dom, GM3 gb MmMo MMasbadszom-badsGmnmgdMogo BmEM3s 39@)-bs3-
madoe dbgogbo @mgds mgzgamamdgdoom Lafggdmmadl. mfngg Jomgsbo oGl 3odn@omanMa §odob
LOBMESEMYSS S 53335600 oM EsJdbs 360d369mmmMz6 MMASBN B30 (33e0mMgdsL 56 LagnMmgdb.
aucm 3980(3, 39656Bgms Fgbabgd 306mba 083gMs@G0gmor saqbl, Hm3 d3L-0b Losgom Labmags-
©mMgdoE 3oMmsddbs ©s, 3oMadom, LL-ob dgdmyoyma 3sbybobdggdmmdol bLabmgsmmgdom gom-
7365 6 300Rbg3s 3Mg0@ AN ©s385ymBarmgdal Mbsmal 9533069850 s, 58 dg8mbgg3s3o,
369008ME73L o6 530 YPmgds mbombmgmb LsBsMImL bs30LM0 gomogdnmgdol 3osdg sy
dgbErmmads.

(3 999690 L3g 300 NE0 Mo(396D0anl Laggydzgmbg dmddge oMaoye 30 gdl (dogsemo-
®9©, 3M3gM30mo 3563930) domn HgmEasbodsznob dgdmbzgzedn, bagnms ma3gbDaal 4983930
mEa56mb (9Hm36mmo 35630) MobbIMBs. '

2.2. 3966y3s (39960056935, JngMmogdy)

bobomImms dgMbyds LodsdMm g3mbmanzal 30Mmdgddn dgbademms bLabambemme 8603-
369mm3b0 0gmb dsmmgob. 3dogmo 3mb3mgb300l 30Mmdgddo bdoMaw asambgbol ghmawgmon
do6bo LoboMmBMBMZgaL bbgs LaBsMBMLMSL gogMMNsbgds b ogMmgdss. Moz YBM™M oEos 3Mb 34)-
96300 3o BO™ 3(30Mgds 33067 LobsMImms gosmhgbals dobbo s, dgbadsdnbsow, ndMgds
Lobam3mms g@mbydal Fgbodmadmmds.'”

LobomImms dgMbyds badgbamdgm Logdosbmdada s8bmmyGMHaw d1bgdfngn dmgmgbss, LEm-
M9 530@m3 396s03gms dgbabgd 306mba 1d3q8L Lobs@mdmms dgmbBydol dgbodmgdemmdsl, babsm-
3mb 30Ms4360b Bbasgbow sgog 3obmbo 5a bl bGebosmEl dgMmbEydal dgbobgd aswsabygg@nmgdals

Delaware General Coporation Law, para. 141 (b), ob. Eisenberg M.A.(ed.), Corporatins and other Business
Organizations, 2013 ed., West Academic Publishing, St. Paul, 2013, 570.

B 896508y, 39bobgd” badommzgmmb 3obmboa, 144.3 8mbema.

4 dob§mns ., bobodg 0., 39663 gms Fqbobgd 396mbals 3mBgb6@oMn, 3g-3 g98m398s, d., 2002, 187.
5 ,8965M8gms 3gbobgd” badommggmmb 3obmba, 3mbma 1446

MM obmmo 396mbo * gHmgbmmao 856 30b dgbobgd®, mbemo 2 (8) »3m3gH(30mma 3563980L Lodnsbm-
30l dgbobgd® 306mbo, nbema 1 (B, 3).

7 dobGmns m., bobodg ., ,396503gms Jgbobgd® 306mbals 3m3gb@otin, 39-3 godm(393s, d., 2002,
193.
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30bomada s 396503 biydog @& gdb 9@m393L dgbedmgdmmmdsl bybogdom ©ssgnbmb 306mbabasb
a56bb3398m0 LEbEIMEG . M1 bybrgdoc Lbgs Med o6 560l gomzamabbabgdmmo, 33b-0bs s 3m-
m39M38030L dgebydabmab 35330609800 go06Yy39@0mgdal Fobomgdow LagnGms ©sdbbEmg bdal
axnmgdob 3Jmbg 3sM@bomEms b3gdal 75%-0b s@bgdmds, bl-ab dgdmbzgzsdo sdLbbmg b3ob we3-
mgdab 3Jmbg 3am@bomEms b35d0b 76%-bg 9@ 0l sBLgdmds. yzgms bbgs dgdmbgzgzedn gosbysg-
&0 gds do0mgds 9Mmmba'® (50bndbmm Ls3ombgdmsb s 3933005300 @S NMo® nb.Dgdma'?).
896568gms dgbobgd 30bmbals mebobdom dgMmbydal dgbobgd gowsbyszg@nmgdsedn ¢bos semo-
603bmb gMcn Lobs@mBm MaMmEgds 3gmMgl (BogFmgds) 01y Mo LaBsM38m gMmnsbrgds 9o sbaem
LoboMmIme (g99M00869ds). Jobgoagsm 306mbal §gJLE 0l 83sa 3560 BMEINmaMgdabs, (3ombsboc
1bs 0mggel, HmB dgbadmgdgmos Bmam(s 3a0gHm0sbgds, sbgzg JogMmgds m@mdg dg@ o LobsImb
3mbobomgmdom asbbm(309mgb? ©s, dgbedadobow, 396mbalb Ggdb@n ndazeMam o6 Mbos ngbgl
353950, mmogdmb ob 3@dsmseglh ma o6 3g@ o0 babsmImb gogFmM0sbgdsl 86 JogHmgdab.

BmamE(3 3506 330 d96MBYds 309Mmm056580L 56 JogHmgdal gabom bmE(30gmmgds. LonbdgMg-
bmo Mo goblbbgoggdss Bom dmMab. aog@mmnsbgdadyg badmmdgb 35306 MmeEgbsg MM 56 dg@on Lo-
Bomdm gfo LaBsMB3mE gMmNsbrgds, 80gMmgds 30 9Mmn 36 Medwybndg LabsGmIMU v 339 s5MLdma
bbgs boBosmImbowdn 8ogMmmgdalb 6036sgL.2" LabsmImams dgmbyds bmM(s0gmmgds asbsgMmnsbgdgem
Lobs@m3mms dmeMal gMmbydals bgmdg 3Emgdol ©o©gd0c, HmM3gmbes bymb 869696 asbsgmmanby-
dgem LaBamdmos bgmddmgabgmada, 33b-0b s bb-0b dg8mbgzgzedn aMgd@megda, 5L dgdga Moy
335bmdb s 3933065300 356mMBBEYdEMAaL dgbodsdabow, oM bomGms BogH domgdam 0dbgds go-
©56Y3980mgds. Mo m7Jds Nbms LafMgd@mMEmms gormEadymagds baBsmdmb dndsmo dbmmmem bgmdy -
egdsdg bgmdmbgFom o6 dgdmoagamamgds, ofMgd@m@ms@l 88 3Gm39L3d0 Yoowgbo Hmemo ©s
3obbnbdggdmmds s 30bEns, Mobdgos3 J3gdmo 0gbgds Lomdsma.

dgbydal dgbobgd aosebyzg@omgdsdo ¢bos g560bsdbEM3MML 3sMmEbomMms Magmgds-8mgs-
mgmdsbo. oy30 dgebydal dgbobgd bgmdg3@mmgdsdn sMoxgmo 0dbgds bsmdgsdn dsGGbomGms
DRmgds-8mzomgmdgddyg, gb Ly gombo 8gBsmgdms 3gbabgd 396mbob msbsblsm @eMmgammamogds s
03mg890098L 3030@ 0o smn Bagmals 3GM3mM 3099mmdal 30b (3030, 564 Bomo NgBmgds-8mgamagm-
3980 30308 omdo bomob dobgogom gowsbsbommgds.

2.3. 334ma3s (0dygme3d, 353mymezd)

LoBamImms MgmEasbods300b g3 (39madem BMmEZolL BomImomagbl LobsmBmms gogmess.
396063goms gbobgd 306mbal 14.45 dqbmmal mobsbdsom Lobamd8m Jgadmgds googmb mE ob 3g@ Lo-
Bomdme s oo Logdnsbmds gosg®dgmmb Mmam@(3 edme3ogdgmds Lobs@mdmgdds. gagmenl
dgbobgd go@abygg@nmgds dgbadmagdgmons nmgsmabbobgdogl asymanlb dgogasm Bo03mddbaem byy-
309989330 sM0bmgmoa 356 bommgdals Boemmdmagn 3mbsBomamdal dg(33emal. o 30 dgmabbdgds-
do Boemgdob (33m0mgdabomab s 3ogdomgdom sMoxgMas bocmdgsdn ob ¢3mgmo omhgds asymazal
dg9a90 bocdmddbarm sbaoem Lobsdm(gd)do.

8 ,8965M8gms dgbobgd” badomamggmmb 306mboa, Bmbma 1444,

1 ab. dggmoego 2.1.

KNIm0 3., bs@sFrsns ., Lobs@mdmms HgmEasbads(300b gMMBgda ,dgbocdgms dgbobgd® 356mb-
ob dobgegom, bbag, bogemggmmb s@zm 380 sbmznaznal gu@bama ,3Gmaggbos onEabGa®, Ne2,
2007, 36-56.

KNIm0 3., boomons (., bobsmdmms MgmMasbnds(300L mMIgdo 3gBsmdgms dgbobgd 306mbal
dobgg0,, bbod, bodoMmggmmb s@gmza@ms sbmnsznol gu@bara - ,3GmyqLos o@ab@oe®, Ne2,
2007, 36-56.
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a6bbgaggds MbgdmdL oymayabs s godmymagsal dmmab. agmenl ML bsBsmdm nymas
M6 06 898 LabsMB3mE, beemm oMggmo Lobomdm sMbgdmdalb Byzg@L, brogds 8ol mozz0Ea3ns. go-
dmymgob @MHmb 30 306390 LaBsMIm o Byz9@L 3MLdMBLL s oL godmgymazs gMma b Medwy-
6087 Lobodm.?

dgbadmagdgmos gobbmmzamuogl bobsmdmms dgMmbyds gsdmymas-3ngfmgdal gbom, 564 go-
3mymagamo bobsmdm dgbadmmes dogMmeal o6 gogMmsenbogl (dgg@mbysl) bbgs Lobs@mamb.

30600006 LoboMIML ogmagal dgogaswm dm3yzgds sMbgdmma Labamdmb mozgo@s(30s, go-
5693980 gds MgmEasboba300lb 98 gmE™8ob gbobgd dgadmads 8omgdmm 0d6gb Lobs@mdmms o 3-
3005(300b5030L gomzgomalbnbgdmmon b3gdal MAMegmabmdom.?

o) bgbgdoo bbgs M3 o6 360l gomgamabbnbgdymo, 33L-0b s 3mm3gMs@ngal dgdmbgg-
3590 gb go@sbygg@&nmgds 30mgdmm Mbws 0dbglb yzgme 3o6EbomMal dmbsbommgmdam Rs@ofMgdym
36985bg, beaenm ao@obyz9@0mgds domgdnmawe Rsomgmgds oo dob 3bsMb omggMb sdLBMgms
M3Eogmgbmds. bb-0b dgdmbggzedo sbgo gowebygzg@nmgdsl sbgntogds sdbbmg bdgdal 76%-by

3980 dbsaggms. bmemm gzgemes bbgs 3g8mbzggzeda (ngmmabbdgds 3b s L3L) gosbyzg@omads
300gdm b 0gbgb gHmbds, Moz anmobbdmdlb yzgms (100%) 3568 bommal (356 bommgdals)

8096 Bomgdmm aswsbyszg@omgdsb.?
2.4. A9 3560b5(305LM3b 335330698 9ma 3GM39YAHYma bd30mbgda

3oMBBomMms gosbyzg@nmgds LobsImb MgmEmasbabs(znal dgbobgd Mbos omgaob®mMa-
b o6sbadgbamdgm (560 3mBgM(30mmo) nnFowammao 3o gdal Mggb@&Mmda, Ggmmasbodszoolb 3Em-
39b0b ©abygdals Igbobgd nbgm@madszns gabegbgds 530bsbbms LadnbalbEMmmb 83sGmggmmdal bgg-
cmdo dgdsgom bagsmm badsmmmoab omGomomem 306, 398mbagmagdolb Lodboby@l, Gm3gmacg 0b-
BmM3d(300b Joemgdowsb 10 mgdo s6300L 06gMAs(300L FoMgaabGFafigdgm mEasbmb, bydagddob
LogoEababom 3ommgdnmgdgdol dgbsobgd. ovyzo domgaob@Mafgdgma mMasbm dg@ymdnbydowsb
10 @xgdo o6 300xgdl 0bgzm@mds300b bydogd@ob Lagomabaobsm szomnsbgdolb dgbabgd nmgmads,
6m3 gb bmdogd@o bogosobobom ogamnsbgdal s63dmbgs. dgdmbogmgdals badbabyMa somn el
350090 13 b3360L 0bgmMmIs(300L FoMganb@Fomgdgm mEasbmb dgbsdmm egamnsbgdal dgbobgd
9, 3bg39, P00l Lrdngd@ob bamsbswm dg8mBIgdabocmgal bagnMmm gomsl, BMIgmay o6 Mbros
50g35&qdmgl babs@mamb MgmEMasbnbsznal @sbygdnsb 90 mal. s 0mgdmmdal 3gdmbgggedo
3gbadmgdgmos bagoabobsm 3g8mB8gdal 3ol gog®dgmgds Bog®ed stom8g@ gl mMo cgabes.?

o930 LadsmnmgdMogo Bm@Iob (33mmomgds 36 0639306 LobsGIML Mbaal dgd(306gdal s-
5330gmgnmmb 3G g008mMgda 56 019y LebsGdmb JoggHomes dabo 100%-0560 dz0mmdacma baBsM3m,
»39603gms dgbobgd® 30bmball 14.3-14.4. 8bmagdom gomgamabbnbgdymoa Bgbgdo o6 36 (39mEgds,
bmmm 369008mM53L o6 bac8mgdmdam dgbsgdms dgbobgd 306mbal 14.4.8 3mbJ@nm gomgasmalibo-
698990 YBmgds Imbombmgmb LobsMImb gomEgdnmadal 3o0sdg s g JgLMvymmgds.

39mEgdmgdgdalb 5Mbgdmds Lafmgaab@Mmazom Bamdmgdal dghgmgdals Laggyydggmos, gofMos
08 dgdombggzobs, MmEgbsg LobsMIML MgmEMasbobs(3000 56 J(3067dS 3MgEOGMMMS s 3Tsyme0-
™330l 16560 56 5BLYIMIL 390G MMOL MobbImds BgmEasbobs3nsby.2
2 dmdmodzocro g., bsdgbs@dgm LodsGmomo, md., 2005, 165.
B dob§mmos ., bobodyg o., *8gbat8gms dgbobgd® 306mbal 3mB96@oma, 89-3 godm(353s, md., 2002,
199.
56036mo ©sbyzbal aso390980b Logmdzgmlb admggzs ,8965Mm3goms dqgbobgd® 306mbab 2.3, 9'.2.,
9.'5(3), 9'7, 14.1, 1445, 54.6 (3), 54.7, 63.2 8nbmqdols sbsmaba. sbggg ab. Jzgomsego 2.1.
»,8960Mm3gms dgbobgd® Lodomzgmmb 306mba, 14.3. 3qbmo.
% ,8960Mm3gms dgbobgd® LodoMmggmmb 3obmboa, dmbma 144.7.
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@388 3903599, @omgJsmmsgol (@omygsmmol) dmgsoegmogdo ymdisbogdols
963 [ ydolbsls @s bogmbgmmerm Jsgg950b @s9agdobsls

bobgE8Bogmb dndsmo LobsMmBML Es35mMNd67d0L sELYdMBS o6 06393L 938 MIsGnFsw batg-
30b@omso30m bomdmagdolb dghgcgdsb. ,dgbomdgms dgbobgd® 30bmbo sagbl godmbsjmabgdl, 396-
dm@: o9 Imobmszbomos babgmdBogmb 50%-bg 3580 Bommdfngo dmbsbomgmdom d54360ema bo-
BomImb MgmEgsbads30s 9b oy MgmEasbods300b dgmgasm o6 3(300@7ds 3MIEOGMEMS s 3859m-
Bomgdab gbomn sbs 5MLYdmAL bodsMmnggmmb gnbsbbors badabobGHmbL Mobbdmds ogsmnabgdols
89mbg LobsMIML Mmgmmasbado(300bg.%

bgImombndbnymol gomzamabbabgdom, o130 baBs@3mb domx gl 808stm gashbas ogsmo-
36500 afgd@mMs@ds Mbos dodommmb gnbsbbos badnbabMmL s dnnmml Bnbashb msbbdmds, M-
oo d58amdo Lab](30980 M3086 0d69L S(30mgdmemon, 30bs0Esb d(306ds 1 M JMJROGMEMS
©5380ymz0mgdal Mbsn, LobsMmBmb Mgmmasbabs(300b dgogasm bLosegm dgadmgds asbrgl. d3b-b
bosgiom Ladmasmgdse aommsddbs o6 dofnm LL-ob dgdryoyma 3sbybobdggdmmdbal Labmags-
Madom 3oMEsJds 36 nmzmgds 3MgRoGMEAMNS s 3dsymaamgdal Mbsal 3983060 9d0w.% Fqgbods-
30bo, 0Mgd@mMEms@3s MabbImds g0bsbbms LadnbabEMmm@sb Mbws dnommb bbgs wsbsmhgb d53-
ob3939%30.

08 LabmMgoMgdal sMBsLENmMgdgmo MmMasbmgda, HmBmagdas IMbsbomgmdgb MgmEgebods-
(30090 3omEgdMm0 3056 gabsbmM(309mmb Dg8mambadbymn 8mddgmgdgdo. 3obmba s35bmsb s-
3938069300 3065306 F0m0mgdsol of 839098, Joamoed (3bowns babmgswgdals 3omEbmEMS dnge
domgdamo gomsby39@nmgds ©oMgd@mmaGnl s badgmgamym@gm badgmb (sbgmol s®Lgdmdab
dgdmbgzq39380) Jogt 1brs dgbEmmogl s 38 3mMbEH™MEm©gb.

2.5. 367900MANS (330 MgmMAa360Ddd300L PAML

390G MEms (335 MgmMasbodsznal 3Gm39Ldn 3603369mmgaba bszombos 306500056 o3
dgdmbgzg3ed0 3Mgo@mmal LadsmmgdMogn 3pamdsfgmds n(33mgds. MgmMasbndszonbslb meg-
3300390 dmgamg bBoMawe 9Jdwmagds, dgmgasm bomdmdmdoem sbamon dmgsmal bLondgommdabg 3o
369008mEL, Gmams Bgbo, 0bgxm@ds30s o6 593L. MHgmmasbadsz00b 3g8ga Jmbydolb gowsbsbo-
madob dgmgasm dgbodemms, Hm3 LobsGImb Jmbgdfogo damdatgmds asmsmgbogl, Mo 3Mgoo-
&Ml s 33symzomgdab obbgdl bog@mdbmdmom 83(30698L.27 Jomamns, LabsMBmb goM©sddbals
d93mbg93530 dmgammyg MmamEis bydogdGo o6 0(33emgds, 3536153 n33emads dobo badsGommgdfinga
RBMM3s, Moy dgndmagds 3Mg0GmMmgdobomazalb bag®ombal 3983390 0gmb.*® LEmG g sd0@m3 3g-
Bocdgoms dgbobgd 306mbo dgaze3L bm@m3gdl, GmImgdaz LebGIML MgmEasbabsznol 3Gm35Ldo
3P goo@mmms ©o(335L gababymgdes.

Lobo@m3mL MagmEasboda300L 3Gm3qLob obyqdol Hgaob@Gsznal dmmbmgbsbmeb ghmaw,
356930b@M0MdgEm MMAbML Mbs BofMgoanbmb nbgm®madszns LaBsM3mL 3MgLnGmEms dgbabgd,
0bgmm™ds308d0 Bomomgdmo 0bms agmb domo s 38sgmgnmadol 390gda. MHgmEgsbadszool sby-
980b dgbobgd 0bgm@mBda(30s, sbg3g, Mb@s 3omaD336mML LEbsMIML yzgms (36mdoe 3B g0GMAL, Bim-
89mdo(3 Mbs Bngmommb 3MgndmEMms ©s385ymBamgdal 3o0qd0.%!

7 ,8960Mm3gms dgbabgd® LodoMmggmmb 3obmboa, dmbma 144.7.

% 0dsg, 3nbema 144.6, d3mmm Bobswawgds.

KNIm0 8., boomons n., bobs@mdmms MgmMasbabszoob gm@dgdo ,,dgbomdgmes dgbabgd® 306mbal
dobgez0m, Lbod, bLogetmggmmb sgmzs@ms sbmznsznal gu@Mbamoa ,3Gmggbos agGab@n®, Ne2,
2007, 36-56.

¥ 0dsg, 36-56.

M ,8960Mm3gms dgbobgd® bodemmggmmb 30bmbo, 3mbema 14.4.
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8965689 dgbabgd 30bmba 3Gg0@MEML 8dmagzlb M@ gdsl dmocmbmgmb 3ommgdamgdals go-
3bg Mg dgbEnmgds oy zo 390 Ymdl, Hm3 0ggadgds LabsMBmML MgmMasbobds(zns, Mozl dbMog,
LobsMImb 38sMmz9m0 MMasbmgdo gomEgdmmbo 5M0sb N dMYb3gmymb Mgmmasbobs3nolb dgbobgd
0bx3m@35(300L FobmEgds yzgms (36mdamo 3G go&mmabamgab.

3960l Lo gm@m3mMszom badsGmamal 102-g (b) (7) 8bemn 0035m0bbabgdlb otgd@mab
3obybalbdggdmmdal dgdmymgal dab BogfM DEANB30L Imgamagmdol omemzgzobslb 0d dgdmbgggsda,
09130 36MbgdmdL Robobgmn 3m33sbnolb Bgbrgdsdn afmgd@mmal 3obybobdagdemmdal dgbemmwmaal
3qbobgd.32 bgogbo bobal RsbsbgAL Jommmo bszmGB3mEszom badsmama 56 abmdl, 3nGodooc
396568gms dgbobgd 396mba sbgm dgmebbdgdsl afmgd@m@s@l (bLadgmgamynmgm baddmb) s bs-
Bom3mb dmEnb dsmnmae 300Rbg3l, 08 dgdmbzgzedn o) afmgd@mmal 6 badgmgamynmgm bLadgmb
69360b 30ge 3mB35600bscz0L Dasbal sbsDEENEgds sy(30mgdgmns Ladmas@madolb 3MgE0GMEMNS
b 330ymgamgdma. bymddmgsbgmms 3sbyboldggdmmds o6 bywgds mybos(s, ®m3 abobo dmd-
890930646 35m@bomEmms 3owsbyz9@omgdal dgbobmmmadmow.®

30b0dbyyemn bm@mds 3o ngmbo ool gdaol dogMm bdofMow gobndsm@gds ndagzemow, MHmAI
@00gdmb dgbsmdgms Bqbobgd 396mbo LagMmme o6 nmgaemabbnbydl bybogdom bymddmzsbgmms
3obybalbdggdmmdal dgdmyyogol dgbodmgdmmdsls, Mo o6 oMol LEmMa. 30bsnsb bmn@3al 456356 -
890056 (30mbabso g58m3mnbastgmadl, Hmd Babogdom 3sbnbabdggdmmdal dgdmmmgs ©obadzg-
305 930 3m33sb0al BngM sbsdraMgdady omal mgdal dgmgasw 3m33sbool 3Mgo@mMmgdn o6
BaMomEgdasb.

93MbmM3B03nM HMH@0gHnmdgd3dn bGsdomMmdal M dMNME3gmymagzabs s 3Mgo@mems 068 g-
9Lgd0b s(330L F0Dbom, Jgbs@mBgms dgbobgd badsMmzggmmlb 3o6mba 033gMs@ Mmoo saqbb Mm3
Lobom3m, MmMIgmds(z bobamdm (LoBsMdmgdn) dongFms ob 3ogMHM0sbgdnlb dgrogasw Bo63dmJdboema
LoBaMBm M0l Moga30M3z9ma LobsmImb / LoBsMm3mgdal LaBsMmmamdgd z06Mg.3 3Mg0GmMoS
53350 g3LobyMgds 8gbom3gms dgbobgd 396mbal 14.%5. Bbmol dmenm Babswawgds(s, HmBmal oro-
bobdsa(y LaBsMm3mb goymazadog sMbgdmmo 3ommgdamgdgdobsmgal goymeal dgogaswm bomdmd-
36omo Lobomdmgda 3sbbl 939396 bLmmoEsMmam. Mo dg9bgds magmadamggma babsM3mb Mg3-
9d53mba(33mgl, ngo aoymazob dgbobgd gosbyzg@omgdoo gobabsdmgmgds.

3. bsbsmImams IgMbyds s ongmgds Mergers & Acquisitions (M&A)

LobomImms dgMbyds s oMRmgds 539M03odo s, Dmaswaw, dogm dbmgmomdn dmosb bdo-
6005, LodoBOM 93MbmMBo30lb gobznmamgds @b BybMmnadn 84qgbgdl 3m33s6nsms dgMmbydal b gombl,
oM 300 Mdz30LBam dobaMDY 9Mbgdmds oM dgbygzo@mb. sbggg, bdnfns dgdmbzgzgdo, Mmmgba(s
M6039 3MO3ME(3050L JgMbyds o6 LML 88 dgdmbggzeda dgddgbo 3m33sbos (Acquirer) (300emmdlb dg-
Ladgb 564y, Bmame(3 ol YBmEgdgb Lodnbdby (Target) LoboMImML ogYPEMUL 53 ) 3565L36gmal Mob-
b3mdab Jobgosge. 58g3560 dgdgbal Me8gb0dg Lobg sELgdmal.

mEgbsi d9dgbobmeb ©s393d0Mgdom gosbyzg@nmgds 3mbmbgdamo s o@abdnmgdy-
0 bLedoDdby 3MI3sb00l PaFMgdG MGl JogH sbgm INEmMydsb dgamdEmmo EsnRmgds gbmeg-
3s. bognm 030 Ld3a b6y LEboMIML OYYBMGdLNSE ©s333d0Mgdoc d93dgbn LobsMBm JmmadMes-
39050 965613MgdL LaBnbby 3M338600l aFMgdG MG Nl g39M®al s3mnm d0MEs306 8g30mMmbyFmab,

32 Delaware General Corporation Law, subsection 102 (b) (7), 2013-2014 Ed., Lexis Nexis, Delaware, 2013.
B ,8960Mm3gms dgbobgd® LodoMmzgmmb 306mba dmbma 9.6.
¥ odsg, 3mbema 1444, demm Bobomomgds.
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@388 3903599, @omgJsmmsgol (@omygsmmol) dmgsoegmogdo ymdisbogdols
963 [ ydolbsls @s bogmbgmmerm Jsgg950b @s9agdobsls

sbgo snRmadsb IGOYmn ogmgds (Hostile Takeover) gbmwgds. (3bs@ons, 33 dgdmbggzedo ©o-
9d@mGs@0 (Board) 3566480l Babssmdmgans.®

@O0 @oPgds, Mm3gmoa(z bodobdby LabsGIML dmEEal 339Nl s3mmom dob ongmg-
3L ggemobbdmdl, magmadnmggmaw dohbgmma nygm dobbylb gmozob ofMmgggzem s ngn bdoMaw o6
358m0y9693m@s.% BoMmmamos, emgbomgmdam 8basgbo GMabdadz0s s8bmmuE Mo R3gmmadng
dmgzmgbom 003z gds, 353Ms3 sgmmgamo gs3mzeomgdol dgbadsdobs, @ewgagbomans domgmo Mo-
30 63530y, MM3mado(z @399 N6©s 046gL 53 EMIEDs (30880 IMbsboemg babsMdmms sg(30mbg-
960Ls s PoMgJGMEMS IBEES. dgbodsdabaw, Lonb@gfmgbms oy Mmam™ Mbws dmygd(39L oNy-
9d5bmsb ©s35d0Mgdac 3MI3sbosms dfmdmems Lo 3obmbdwgdmm RemRmgddo s Mmam® bogds 3
NOHN0gMNMIsMS Mgammomgds.

96035b6gm0bash gobbbgszwgds oEmgds (Acquisition) s @oPmgds GmIgmbes dgMB3s
(Merger) 3mbogsl 0s6.

3™M3835600b @aygmgds dgbadmadgmoas 3mbogl Ladodby 3mMI3sbool dngEm Logsdmeo ©s3-
390990 54(30900b IGMagmabmdals dgdgboo (LsgmbEHmEm 3s539@0b dgdgbs/Share Deal). 353dg6n
3™MB835600 brgds bLadobby 3M335600L FogmEn@oma sg(30mbgMo (oG gds/Acquisition).

obg39 3gbodmgdgmns Ladnbbg s 33dgba 3M33sbngdal JgMbEYds, Mol dgdwmgas(s 3gddgba 3ma-
35600l sg30mbgn, d96byd0lb dgmgasm Jomgdamoa 3m335600l JogmMoGe® ofombgFsm a393emo-
6gds s 03 gboo dgbadmgdemmds gdmggs dnnemmb 360d369mmgabo gomsabygzg@omgdgdo (dgmbyds/
Merger).

533356050, 3Bl ymggmmgolb dgMbyds dgbadmms o6 dmboggzwgl msb. dgbsdmgdgmas
dg3dgbob oDobn Jgebyds 30 oMs MdMsmme badobbdg 3M33sbnal oyBmgds agmb, 564 gMma 3m33e-
bos (d93dgbo dgbodmms nymb ggoDagnco 3oMo(s) dgadgbl 3gmeg 3m33s60al (Ladnbdby) bozmMbG M-
mm 35398, Lo3abby 3M33sbns Bggmmgdfng saMdgmgdl badd0sbmdal, babsmdmb 3mMbGEMmema 30
dgddgbob byemdns (onxmagds/Acquisition).

bgImembadbaymol gomgzamabbabgdom, dg@byds (Merger) dgbsdmms @omqgmgdsl (Acquisition)
3m0(39309L, 35306 Mm3s oBgdabsl of ogmmalbbdgds, Gm3 sgEomgdmo dgMbydabomab
330d09%> bag8g.

3™M335600b ongmads, sbggg, dgbodmms Imbrogl domgmo dabo sg@ngolb dgbyowgals (Assets
Deal) 3gga 0.

3bowns, MmEgbsi mMogg 3m33s6ns mebbdpgds dgMbydady, 3Mmdmgdgda bsgzmados. sbgm
Mmb ofMgd@Es@b o93b Rzgnmgdmog baymggmmemm sens@gdamo gomEgdemadgdo bLobs@dmb
303560. 030 35N M0d gMoaMma© gababymmb babsmdmb, 3mddgrgdglb 3gomnmbabonbngMow
5 BONbogoglb 3sbDg. mEngg 3mB835600b aMgd@GmEo@0 gormmadamoas LabsGImb bamzgmgbm 0b-
&Mgbgdab gomgzamabbobgdom 0dmJdgmb. dgbsdsdaba, 3g@ 0b@gmgblb 06393LL nbgma dgdmbgggs,
AmEaLy(g 33oMm39mmdal 53 M bML s v0mbgMms 0b@aMglgdo o6 gdmbggss gMmdsbgomb.

Amam(y 500bodbs, dgMbydabosb 96 @o@mgdsbmab s 3ogdnmgdom Bobowawygds, ©3Mag-
mgb dgdmbgg3e38n, oMgd@mmedalb dogm Mbws aymb 3mbmbgdama. nmgmgdmes, Gmd Lsdodby
3™M335600b oMgd@mEs@L og3b mBmgds 35dmaygbmlb magms(3g0mn mbalidogdgdo oy zo doohbyggl,
38 dgbyds 56 Lo 3mbEMMEm 353980b asbbgabgds, 3m33sb0ol sgz0mbyms 068 gegLgdolb Labo-
bosmdmgama. o9gd(39, bLodgbsmdgm 3obmMbIgdmmdal Msbsdgfmgg asbgomamgdol Bgbwgbzngda
oh39693L, BM3 oMg@mMMsG0 gomEgdemos dbgozgmmdado donmmb osGs doM@m sgzombgFms,

3 Gevurtz A.F, Corporation Law, West Group, St. Paul, Minn, 2000, 673.
¥ odao
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68390 09350 3MI35600L, 3M33sb0sdn obogdgdnmms s, bmaswa, 08 babmaswmgdal 0b@gMg-
Lgd0, bowsz gb 3MB3s6ns M3gFMaMmgdl. ¥

aRcm 39803, Jngm Mog dg3mbzg393dn oMgdmE™MSG0 NRmgdsdmboemas o6 donmmb abg-
®0 gsby3z9@&nmgds, Mmdgmoaz dbmmme sg30mbgfms ab@gmglgddns, myyzo ngo bagnmmagdol dg3-
obg939d0 dgdmgdl ossbmEmmb, MHmd aosbyzg@omagds dmaswn Lodmasmgdfngn 068 gMgLg-
dom ngm bogambabgzn s gb 068 gMgLbo og(30mbgMals 06@gMgbdg HRG™ domsmo sa330b moMbo 0b-
&gmgbos.®®

JoGoymo 306mb3gdmmdbals 0sbsb3ow, LBsMIML MgmMmasBabs(305LMsb s 3ogdomgdom ao-
©56943980mgds 3oMm@bomEms ngf doomgds, 35d0b Mmogbag 93960 Mmoo 3obmbdgdemmdol mes-
bobdo, oM g]@mMMdG0 5@ oMo 56l Rsmmyma 53 3Mm(39Ld0 s Jogem Mg dgdmbggz9ddn dbm-
mE ©0Mgd@mEs@ob d0gm dmbmbadolb dgdwmga brgds 3gMmbydal &Mabbadz0olb asbbmE(zngmgds.
boyenm 0930 Bmenadms 3gds 3gMbydalbomsb s 3e3d0Mgdom @aMgd@mma@ ol 3396Mwab sgmom 3ndwo-
BocgmdL, 3@Fmmo ongmgds sl babgdg.

4. ,LsB>3m330 53930 (Poison Pills) s bbgs Mmd3d(3300m0 MMbabdngdgdab
35dmygbqds aMgd@m@ms§ab dngm

@oMggGmEngdo o dmgdgmgdnb dg(;609Mgd0bl, nmmalbBgdob, s@jodggmemgdal
®o 0.9 dbgozbow. Joomn goemmgdamgds, dofmomomow, g3memobbdmdl 30db5bol Bgo-
dbgwggmmmdab, 3mm3mmszomemo dmendogol g3sbbsdmzgmol s gomsobyzg§ncngdob
omgdol 08sborsb s 3o3d0Mgd0m, o Gmdgemo 30069l §Mobdog 300 06985 momm
3m3d3980060 bobomdmboomgob.

B0bsdmgdamyg mogdn asbbomuym 046909, gmsegzgcal d@s@do dmgdgw, Ladadby LabsMdmas

8096 y439mody YBm™ bdoMoo g58myqbgdswn mogs330m0 mbabdngdgda. Medgbo 9xgJ&nmMo
5 dobomgdos @oMgdEmMmsGobomzgalb magobyygmgdals 3o393s, dg0ddamb megms(33000 mmbabdo-

905 dgbgmmgdabedgdm, dobmgal 8nbnggdmmo @abMgonmo ggmgdsdmbomgdal gomamgdda.

bogdoMmggmmdn, badobby 3mM33sboalb dngMm aobbobmM(z0gmgdgmmages(330m mmbabdngdgd-
056 053530698000 56 5L gEMBL Lo 3obmbIgdmm Mgammomgds, 3963 3034803530 S JoFmemn
Lobsdamommb gosby3zg@nmgdgddo dgbzogdoom dbgagh bsgznmbgddg dbggmmdsl, 03 MdMamm do-
Bgbob godm, Gm3 B396 J39yobsdn o oMol LadabEmm g3mbmangs obgo Mbydg gobznmamgdema
Amame(z gb 5d3-0s.

e 30 Bemol gob3sgmmdada, 8ol dgdmga o3 bodsMmzgmma sdme30gdmmds dmadmgs,
03300050 0Y) g3bbmM(30gmgdygms Jommmmo Lobscmdmgdolb dgMmbyds, dobo 3mabogyo gsggdom,
3B P dsdy o 0Mgd@mMMme@nl bGnwsb mazms(330m0 354obnb3gdal godmygbgdsdy
bm3d boyydamoag bgdg@ns. ghmsgfmo dgmmeo Mabo gsdmygbgdolb dgbadmgdmmds(s o3l badsm-

37 Murray H. J., Choose Your Own Master: Social Enterprise, Certifications and Benefit Corporations, Ameri-

can University Business Law Review, 2012, <http://heinonline.org/HOL/Print?collection=journals&handle=
hein.journals/aubulrw2 &id=95>.

0J39-

Hanks J. Jr., Evaluating Recent State Legislation on director and Officer Liability Limitation and Indemni-
fication in: Reprinted from The Business Lawyer Vol. 43, No.4, August 1988, a Publication of the Section of
Business Law (Formerly section Section of Corporation, Banking and Business Law) American Bar Associa-
tion. Copyright 1988, American Bar Association, 1232.
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@88 908599, oM gsomsgol (omygsmmols) dmgogmdgdo ymddsbogdols
963 [ ydolbsls @s bogmbgmmerm Jsgg950b @s9agdobsls

®39emdn ©oMgd@mEs@L dgbsdmm MgmEmasbobs3nab babssmdmgg o0l omB3mbads, sb4 ngo b-
5 399(390mb ©o5MBIMbmL LobsmBML 3oMBbomMgdn, HM3 JgMbyds 56 sl Loy gmgbm gadmbags-
0. 0130 0MgJGMMSBG0 Fgdmgdl 3sM@bomEms smbB3Mbadslb JgMmbyds smam gsbbmmM(sngmogds,
353053 09 3o GbomEMgda 35063 o6 533056 DAL, @aMgdEMESGL Ladsmmmgdmogo dgM 39&0
o6 305R00 B0b sma gl o3 3Gim(39LL.

5d3-do, 39MdmE ©gms396Malb 3Go@3dn, @aMgd@mMMsGn YBmgdsdmbamos godmaygbmlb mag-
3533000 mbobdngdgda 3@GHmo oBmgdal babssmdmga. o9y Mo babol mmbabdngdsl ged8mayg-
6930 ofMgd@mEa@o gb dabo gosbabyzg@ns s 83 dgdmbggzdo ngo 3mddgrgdl dnbaggdmmoa ab-
369(300b goMamgddo. 533-dn sGabmegl ymgnms ndggzemn Mgamms3090, Mmmados oM@ m-
Mo8b 0030533000 3gdob0DIgdal 3o8mygbgdols s 3demagms.

qmsg9mab @@ do ImJdgon badobdy 3m33600L oM gEMMSEG 0 ymazgmmgal magobyygsema
0Ym 0530533000 394560b30b 353435398530 s g93mygbgdada. gmsggmal LobsdsMomm afgd-
B0l Bog g0dmynbgdmmo magms(330m0 God@n3olb JobmbagfMgdsl ymggma 3mbzGgdyma bad-
300056 35dm3nbamg asbobomsgl, dgbsedsdabaw, o6 smbgdmdl 83 3bMng swagbomma Bgbgdo oy Mo
Roomgmgds 396mbogMo s Mo aMs. babdsMomm sg3abgdlb mageszgzmo God@ngzol gedmygbgdals
3mA3ME (3099mmB5L, Bgbods8abmdalb ymzgmo 3mb3GHg@mmo bogdnsb godmdmabaty. !

00305(330L 9Mo-96m badmomgdslb Bomdmaggbl Lsdnbdby 3m33sb0n0l oMgd&mMs@ ol do-
96 &ogd@03m0 bLabsdstrommm 3Mm3gbolb Bo8mBygds (Initiate Tactical Litigation).”? sbg3y, “Management
buy-out” (MBO), 65(3 8969%396@ 0L 3bG0@sb LogegMmm ©od35d4mn sg30980b dgbyowgal gumals-
b3mMAL, Moms bgmo dgdamb 3m33sboal 3GE MM EINRMYdLL. go3M(39mgdmos 3m33sbnsdn ©s-
Lo g3gdmm doMms s 3MB356nnbowdn dgamdmnma 4s66ymdar doMms dogM LagogMme ©sd39d4)-
0 54(30900b g53mbyogs 9.6. (Employee Stock Ownership Plan (ESOP) 3003356000 38M¢mo oonagmg-
30l LobnbssmBrgamm.* gb ¢ 3565b 3690 oM gJ&mEME 0L 8ngm dg8mdsggdmmon aqgadss s d3m3mmo-
600 baMagdmmdl 306506 ngo bgmb 1bymdL obsddgdamms dm@ngs0ol gobmsb.

LodaDby 3MB35600L aFMgdGMEOGL Fgmdmas Bndsmmmb Labsdsmmmb @s Imambmgml dgm-
bydob s 3Mdomgs, 08 ImEogom M3 dgMbydol G§EMobbad(z0s gbnbosmdegagds 6@ndmbm3mman®
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3mbabamgmdadg o 9939 osbed MM Lo FOMa Moo, FogMed boJsmggmmdo s@bgdaymo badbye-
bocm Mgommdab godm, 5333560 ImJdggds badbabyMal gobow dgadmgds omrw©gb.

3L 3mbazb oMRgzobal go39mgds — aoomasdl 833356 badoxl myy dobogsbo MEIgbals dovy-
bgogem, Ratornm odbgds dgmB3al dgbobgd asw@sbyzg@omgdolb smbmmmgdsdn, Madsz dgbadmmes
dma306gdom dabo 3oMowo 3abnbalbdagdmmds godmabgomb. dgbsdsdabewm, sdg35M0 @agal asbbor-
30L, ©0Mgd@mMab 3obybobdggdmmdal oanbolb 3Mm3gbda Labsdsmommma svy(30mgdmom b
d0sg30mb y@omgds @sgdats o oM 3bsfn oMgd@mmds §Mmabdsg30sb. myyz0 396 aMgd@m-
58 0L bbm3sbg dbsmn o6 ondoms aosbyzg@omgdslb Mo sbabymas Lbomdab mddda, 3sbmbals-
3390mmmda(z 56 Mbrs mawagl.

ym39m0gg bgdmambadbmmomsb god3m3nbaty, bos nmggel Mm3d 3gmambnboobogMaw dmd-
39000 0Mgd@mMms@nb 30MmMdgddn, oG bomMmms 36 gdsbmab dgmamgdom, gb mEMgabm as(3omgdoo
aQRcm 3m339896@Mos, 3gMbydal Bobswagdsbmab ®3e3dncgdom 3gmomboboobog@sm, gumem-
B gqmo Mb3g60oc 0dobs, Hm3 LobsGIML 0bGgMgLgdol gomzamabbabgdom dmgdqwgdL, doommb go-
3643980 gds dobomgolb doboggdmo ©abzmgool omamgddo.

»39b6568gms dgbobgd® 306mba, LobsmImms dgMmbydabmab s 333306gdnom J3ggdsms gobbmm-
3omgdobab, ghma dbMag, o6 asdmMosbogh ofgd@mEal 3abnbalbdagdmmdsol sqombgms go-
©056y3980emgdab dgbsdsdnbaw dmgdgogdal dgdmbggzsda, gmeg dbMag 3o dob o6 sbaggdl magmgds-
3mbomgdsl Mondg Lobal gogmgbs Fmobabmlb 53 gosbyzg@nmgdady, Mo (3ombobo dmombmgl
303mbbmEMgdsl 306mbdn dgbadsdabn dgbbmmgdgdol dg@sbals gbom, HmM3gmms mebsbdsws(s enfgd-
BME@L ogbodgds M@mgdedmbamgds 606 semwaglb dgcmbydal babswsewgdsl, 3335600l 0b@gfg-
Lgdowab godmdEabamy.

(3 dggbgds o3 3Mm(3gLbdn Lagymama 0b@gfMgbgdol 606 Bsdmbgzal bododmmygdsl, 396mb3ds
16 350035mabBbabmL Mbmgoals 36063030, HMBmal sbsbdawa(y 3@ 30(3900L G30Mm0 Md30d(3-
3000 899960b3980b 353mygbgd0L 3GIM3ME (3049emmdal dgbobgd @aMgd@mMa bgs. sbgzy, (3ombs-
bo 5 sGoMmEOBOHMZ60 Fomomgds Mbs gs390gLb 035bmsb s 39330Mgdom, MM oM g]EmMsms
35056y39@&0mgd9d0b 30dsco dmddgogdl Ledgbsmdgm gosbyzg@omgdol msegobyymgds (Business
Judgment Rule) oy 0go 055600393L babamdmbowdn ghmammgdals (Duty of Loyalty), 3d64bggmmdals
(Duty of Care) o 39000mbobmobogMaw dm3ymdal (Duty of Good Faith)3mgsmgmdsl 3gMbmborn@ow
53900 3obmblb @edastin Dnsbabomzgal s 3gme® dgdmgdlb mo30b @o(335L Business Judgment Rule-b

domomgdoon.

5. Business Judgment Rule G@mame bEsbosmGn, ms305(33000 mmbabdagdab
300933589 m3ab dgg35Lg3abob

Lobo@3mb bgmddmgsebgmms dodamo sMbgdmdl dmemmmnba, Hm3d obobo godmohgbgb Lomsbs-
m 3bObggmmdals 3m335600L 30dsfm s 018mddgegdgb 93 13565b3bgmal bayggmgbm 0b6GgmgLg-
30l gomngamalbbobgdom, BogMad msegobmagaem (365005, 0bobo 56 BomImawagbgb d0bbgbol bomdsd -
dab gocob@nsb.

M3magMgboe ofMgd@mmal boddg s ob 0bscdy, asdmznmgdsabs o dgbadmadmmdgddgs
©33m 300098990 babamImb dgmn Mgb@sdgrm@n ndbgds ngn e 5. 83839 MM, oMgd@mEn 3o-
Lybl 53930 LoboGImb Bobsdy.*

82 dob§mmos ., bobody, 0., ,8965M8gms dgbabgd® Lodomzgmmb 3obmbal 3m8gbG oo, md., 2002,
115.
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@88 908599, oM gsomsgol (omygsmmols) dmgogmdgdo ymddsbogdols
963 [ ydolbsls @s bogmbgmmerm Jsgg950b @s9agdobsls

badgbomgdgm goabyszg@nmgdal megabygmgds (Business Judgment Rule), »s30b0 dobss@bom,
356538 30(390L 00Mgd@mEnl (oMgd@mMs@ob) mamgdslb 3gmambobroabngfew, Lobs@mdmb ©s o4-
30mbgFms 06 gMgLbgdal gomzamabbabgdom donmmb Gedwgbndg dgbodmm aswsbyzg@omgdowsb
96 0-96m0. 335bmsb, dob gnmbEmggmo Mbos LBESBEL, MM gb gosbygzg@nmgds LabsGdmb s
33(30mbgEms Loy 3g0gbm 06&gMgLbadl dggbodadgds. sbyy Business Judgment Rule soaqbl Ls356mb-
30096 Rs@Rmb, Mm3mol dogbomsz ofMgd@mEs@lb 3mddgmgdal magobygmgds 543b. o0 ©o-
M9d@mcn 3gmomboboobogfns gosbyzg@omgdol domgdabsl dabo 3sbmbabdggdmmds 3m33s60al
5 39(30mbBgMms 808sMm of aEands, dgmdnbs s bomnds@gdgmoa dodbgbaswsabysgg@nmgdals
a0dm. dqbsdsdobom, oMgd@mEsdnb aowsbyzg@omagds sombaMms s bbgsms dbGawsb gows-
bgogob o6 gd3980gde6gds.t

Business Judgment Rule obb&o&@ 0 3960 39moa babsdstmmm 36sg8030L 3063dms s emagb-
@gmdoom ngo 3603369mm356 HmEL 0835dmdL Lobs@mBmb JoGmgada. msegabo dobssmbnEsb godma-
©0bamg dsb dgbadmgdgmos Gm3 oMgdmeal dogH gobbmE(30gmgdnmo §d5096530L dadscon dm -
39000, »)56535mmmdals 3¢ g D330 Hbmomn*.

030 ©ofMgd@mab 3obnbabdagdmmdnboab aegh omzn dobo Imddgwgds gmbagMuymmdal
3mabmzbqdl 5385yma3nmgdl.t

06948 Mm@ 0b Business Judgment Rule-obs @o(330L 4393 3mbggds o430 006bgdqdl dgdwgan
Bobsdommdgdo:

® ©0MgdmMsdob ogH a53mygbgdmem 0bs yzgms dgbademm Ladyymagds nbgym@mds ool dmbos-
3m3zgdmag.

® oM@ 543L Mozombammnma bagdggmo Boommb gowsbygzg@oemgds.

® 56 5MbgdmAL 0b@gMmgbos 3mbymng@o oMmgd@mmMal 3oMow 0b@gmgLbs s 3md3sbaals nb-
&gmqbgdb dmEab. *°

Business Judgment Rule (bs39bs63gm aomoby3z9@0mgdalb msgabagmgds) oMgd@mmb sbodgdl
a05by39&0mmgdob domgdol megabngmgdsl 30b6mb3mgdmmdom ©awagbom gomamgddo. babsedsm-
om o6 03bggmagdl 080Dy 0 Medgbo dsMmgdmas badgbsmdgm gowabygzg@nmgds, oyzo dobo
3030gd0 ©ofMgd@mEal 3gmomboboobogmgdsbs s gmbag@mmmdsda gdgolb 5@ ebolb Laggydggma
o6 5MbgdmdL.

Business Judgment Rule 539603 babodsGomm 36odgnzada Lobsdml bgmaddmgsbgmmes
©5(330L 3M7bd (3000 bobosma og3b, AMmal ,gosmobgsi® Imbamhgmgl dmgombmggds, Ma(s 0dsb
39obbdmadl, Gm3d Imbombgmgd LomB3Mbme Nbrs ssbsdnmmb afMgd@mEnl AbGowsb oy (30-
seMo (3BOb3gmmbomn) gomademgdgdol ommggzob 3o, ob Hm3 0gn sMs 3gmombnboabo-
9o 3mddgg0ws. LobadsMommm Fbemme 08 dgdmbizgsedn ©s0BYgdL Logdol sMLgdom gobbomgals
09930 dmbomPgmg 93 ymzggmogzgb osb@mgdsl dgdmadl. 83 dgdmbgggeda 3@ 3o(3gd0b GgoMoma
©06gd@mEmdg aosmal @s 1339 0g0 bgds g3omogdnmo ssbsdnmmb, Hmd babsMdmb 068 gmgLg-
b05b godmadpnbamg dmJdg0gdwms.

3bmeme 0808m3, MHmMI ofgd@&mGol dog domgdaymo aowoy3g@amgds babasbm smdmhbrs
Lobom3mbamgol dobo 3abyybobdggdmmdal bsgzombo o6 ©oEagds, 019 EIESLENMES, M3 ofMgd-

Bm0 3goambobonbngMom megabo ggmgdsdmbamgdal gomamgddn dmddgogdms gomsbyzg@omy-
dab Bogdabob. Gos Business Judgment Rule- g6o-gfma 0ogdomoa doboboosmgdgmos.

3 Clarkson K.W., Miller R. L., Cross F.B., Bunisess Law, Text and Cases, 12% ed., 2012, 779.
e 8., 3930@ 0ol o335 basgiom bodmasmmgdsdn, md., 2010, 185.
% Clarkson K.W., Miller R. L., Cross, F.B., Bunisess Law, Text and Cases, 12" ed., 2012, 779.
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»38 30390 080Ld MM LobsFMBML Bosbn nswas 3dsGrmzgmal BngM YPmgdsdmbamgdals ggom-
agddn 39momboboobogmse, bLobsmdmb 30bbgdal gomgzgamabbabgdoms @s 3obmbogMow ogdy-
mo a5603950b dgmaasm, 3sbybabdggdmmdal Logudgmam 396 0d3939, ModEgbsm sMoambogtia-
©3(3 M Mbrs dmgg9hz9bmb asbbm@(30gmgdmmo 0bggb@ozns post factum~ 5356030 babsdsom-
mm 3M548030b 30y a9ydzgdgm LodgszMge 0dbs 30Rbgmma oM gd&mmal dndsmo sdbmmoadmMa
398 (3006mdals Bmmbmabs. ¢7

In Revlon, Inc. v MacAndrews & Forbes Holdings, Inc Lsd8gbomob o 3033069800 ©gmazgmob
M3omgbds LobodoMommd gobdam o, MHmd ofgd&mMsdo g3gc domnmgdl Business Judgment Rule-
bg 09930 0g0 bMEME LS FYNOMO domanRmgdal Jgbebsmhnbgdmaw ImJ3qwgdes. M9 oM gdGmmb
Ly@L dmbgrglb Business Judgment Rule-ob @s(330b 43938 356 bms os@sb@nmmb, Gma asdmygbgd«-
0 305330000 2mMbabdngds, 3mEM3mMa(300L dmmo@nzobs s 9x8gJ&NAmMbab Bobssmdoga dodsm-
om0 LogBMbOL 3EMIMA (30mm0 0ym.*8 53539 aooby39@0mgdsda LobodsMmmma aob63s6 @, Bma3
09130 3M335b00b goyo@zgs goMma3amns @ 3MLgdmdlb Medwgbndg dbyMggmoa dgndabmb ngon, ba-
30bbg 3m335600L oMgd@MMSG 0L MHmmas ,LaMBsba oM J30mba“ gsdsmmmb dbyMzgmgdl dmEal
3mMB8355600L RoLOL gobG L 80bbnm.*?

3™335600l Lo 3MbGHMEM 353980L gobbgobgdabal aMg]EmEod o gommgdymns s5LEY-
b, ®m3d dobo Imddggds gmbagfmma aym Mmamz mogse gognegol 3Mmgbnb, sbggg Gobomeb
803560935307, 58 J93mbzq3930 aMgd@mEodn d9dmqdl Business Judgment Rule-ob s(330L 4393
dmbggl.

396563gms dgbobgd bogoMmggmmb 3obmbals msbobdsw, aMgd@mMgda s Ladgmgsmynmgm
Lodgmb bgsz@gdn Labmgs@mgdals Laddnsbmdsl Mbos aomdmsbgb 39mombaboabogMow, 39Mdme
BENbagbgb abyg, Mmam@(z DANMBogL sbommaon@® sbsdmgdmdady s sbsmmann® 306mdgddn
3ymgo Rzgmmgdfngn, boow ImsdMmgbg 306n, s ImJ3gwgdwbgb 03 MB3gbom, Mm3 dsmn gb dmg-
890935 y39modg bgmboy@gmoas bodmasomgdobsmgal.”!

049 abobo o6 Jgobemmadgb o8 dmgomgmdsl, Lodmasmgdol Bnbsdy Batdmdmdoema bosbo-
Lomngob 3obmbl 539396 bmmosGmsm, dmgmo msgabo Jmbgdoom, 30M©s306 s MInsrmme.

0 9baDmagds s930mgdgmoas Lobdmgsmgdal bgmddmgebgmgdol gomEgdmmads o6
Bygds 0dob g53m, abobo 8md89gdwbgb oM@ bommms aowsbysg@nmgdgdal dgbsbimmgdmac.”

Joogma 356mbB3gdmmds s Labsdsmommm 3Mad@ngs o6 0(36mdL Ladgbsmdgm aomsabygg-
Bomgdol mo30bgmadsl (Business Judgment Rule), o335 domomgdaemo bm&dgdol sbsmadol be-
39d3gmbdg (3bown bpgds, Hm3 badsMmggmmb 306mba 3gBsm3gms dgbobgd aswsbygzg@omgdal do-

©gd0bob 306 3399 LESbLOMEBL vy gbL s WNMg]G™MAL o6 bobmaL sdbmernEMsw dgmd (3o

8 Gagliardi v. TriFoods Intern., Inc., 683 A. 2d 1049, 1051. (Del. Ch., 1996): “to allege that a corporation has
suffered a loss as a result of a lawful transaction, within the corporation’s powers, authorized by a corporate
fiduciary acting in a good faith pursuit of corporate purposes, does not state a claim for relief against that
fiduciary no matter how foolish the investment may appear in retrospect”; ob. sbggg: Cinerama, Inc. v. Tech-
nicolor, Inc., 1991 WL 111134, at *15 (Del. Ch., 1991), om0 gdummos: %9 ero ., 35308l @o(330
Losgom Labmgsmgdada, md., 2010, 87.

8 Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del.1986), <http://www.law.illinois.edu/
aviram/revlon.pdf>.

8 Zwecker A., The EU Takeover Directive: Eight Years Later, Implementation but still no Harmonization among

Member States on Acceptable Takeover Defenses, 2012, 240-241, <http://home.heinonline.org/>.

0J39-

»396563gms dgbobgd® bLogoGmggmmmb 396mba, 9.6 dnbema.

»396563gms dgbobgd® bLogoGmggmmmb 396mba, 9.6 dnbema.
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@388 3903599, @omgJsmmsgol (@omygsmmol) dmgsoegmogdo ymdisbogdols
963 [ ydolbsls @s bogmbgmmerm Jsgg950b @s9agdobsls

35056Yy39@0mgd930L Fomgdsl. domsgemns o3 43065b369mob Bngf 3gomambabonbgMaw gmbogmgdals
BMamgddn 0gmb gosbyszg@nmgds docgdymo.

53 0bbEoBMGL 3M0B03oL 0B393L ab, MM o6 oMol oggbomo Lo gool gmbogMgdal
Begomn, o6 s@bydmdL 3mb3Mmgdmoa 3G0b3039d0, Mmmgdos Nbes @on(335L oMgd@mmMds go-
©5693980mgdab domgdabsl, Hmd 53 Bgbob s330L J3gd 9mdmAbrgl. babsdsMmmmad ymggmao 3mb-
36980 3938mb3z935 odmMme 30gdmam Mbrs gsbabammlb s dgoxsbmb. 83 mgambsbdmabom @gmes-
3960l LabadsMommm 3Msd@nge domby oo s dmdbomoas. nmgmgds HMA of yzgmsedy 9o
M0l g56M0bG0Mgdmmo ofMgJmEmEmms MBmgdgdob o(339. "

©gmsg9mab basdgmaom babsdsmmmad dbmgmamda ghom-gMo (36mdam omsdasnbmals bag-
39%y (Paramaunt Case) LodsErmombofmdmgdabol asbdom@e: ,Azgmmgdfog zomemgdada sts bisbe-
domnmmb s 563 ™300 39(30mBgMgdL sz YBmgds RogFomb aMgd@mmse@nl 80 aosbyzg-
&omgdab 3omgdol 3Gm39Ldan“.7

080L gomzamobbabgdom, Hm3 Lodomzgmmdn asbbm(zngmgdamo (33em0gmgdol dggasw
©06Mgd@mEalb Mmoo asdMEomos baBsMBML JoMmmzadn, s 30mgdgmo brgds, Hm3 ngo (3O
36dbmdogb 0530 s Jmbogl asb(3005, HM3 565306 LKL ,oM8dgdmbogm0sbn” goabygg@nmgdals
30gdob godm, o930 gb aosbyszgdomgds 39momboboobgMa®, Bod@gdab dggsebgdobs s Labsm-
3mbomgal bamzgmgbm aosbyzg@omgdolb MB35bal bagmdggmbdyg 0d6gds domgdaema.

©530b Mbgdmdabal Jomornmds babdstomma Mbrs gonmgamabbobmlb gmagzgMol d@od-
do o@bgdmmo godmzamads s 3MogG0ge s dmbambgmgl ss30b&®mb Business Judgment Rule-ols
as@amabgals g0 ma. 306500056 oM gd@mn bogdgl ¢dmagds bsgmmata 3sLybabdggdmmdabs o
LodgBamBgm asmabyzg@omgdgdal Bomgdal megzobygmgdal 3G0b3030L bogmdzgmdg™, beem o3
BgbLob aMmgggs 3o d903(306093L aMgd@mEal LyyMgomb msegob ma3bg sommb go 3399 Gabgo
LoboMm3mbamgol 66358 gdol 3m@sbol nbboom.

6. @3b 336>

B0bsdmgdomg bGs@nalb gm@mBs@ ol gomgamabbobgdom (3bsns, ngo LEYmYymPar s sIm3-
Bymog LyyMomb 396 Imag(399Lb aMgd@mEgdol Imgamgdams dgbabgd Lobsmdmms dgmbydabs oy
>1Rmgdolb 3Mm(39Ld0. N3 (30 3oM33gm0 ©L33bgdL 3390988 Jgbadmgdgmos.

Amam(z dgdmo 50badbs, bodmmddo dooman 54(396@0 39390190 mns bagmbGmmenm 3s-
3980b ongmgdsdy (Acquisition) s EonRmgdsdyg, Gm3gmbss 3gMbyds (Merger) 3mbogsb.

LodoDby 3M33sbool oM gGMMsG0 bAoMaw gbobssmdogagds dgMmbydol Bobswawgdsl. gma
36603, @0 9GMMSGL 5g3L bagnmamo ab@gcgbgda, dgobsdRnbmb 3mbazns s 3mbGEmMmo Labs-
dmbg, Igmeg AbMng, dom 5300 BoEYY(30YM0 3omEgdamgds, 0dmddgemb 3gmombnboobogMaw bs-
BoM3mb s og30mbgFms Bndstim, gmmbmggmo MB3gbom, Hm3 3mB835600b Loy zgomgbm 068 gMgLg-
30l dgbsdsdabae ImJdgwgdgb.”

3 Hamilton R.W,, The law of corporations, 5" ed., St. Paul , 2000, 461.

" Paramount Communications, Inc. v. QVC Network, 637 A.2d 34, February 04, 1994, <http://international.
westlaw.com/find/default.wl?sp=intbucrs000&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLIN11.04&cite=6
37+A.2d+34&fn=_top&mt=114&vr=2.0&findjuris=00001>.

o BoMmodzoemn (m., 9bsdgmgg Logm@dmmazom Ladstmmol mgmGommo o 3Gsddngmmo
Logombgda, babadbobeymm bgmdgz@mmgds LaBsMImb PMgd@MM™b, 3o EBomma s oM@ m-
60 doabodmasmgdfing MHmogmomdgddo, »d., 2009, 339.

7 Clarkson K.W., Miller, R. L., Cross, F.B., Bunisess Law, Text and Cases, 12" ed., 2012, 801-802.
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Bma g ©oMgdEmME5d0L Lobs@mdmdg bEMbgs asdmbzgmmoas doma 3oMown 806G MgLg-
dom, 3 dgdombggzadn og30mbgmb (39M@bomml) MHmIgmbsy dg@mbydal dgwgase dggdmm batag-
dgmo gbsbs, mumagds o3l Bomoanbmlb bamRgmo LsbsdsMommadn oMgd@mMsms Bobssdwmgy s
338 30(3ML, HM3 PoMgd@mEmMs 3bM0ESE Moz3s(3300m0 Mbabdngdal godmygbgds o6 nym dJobsbdg-
Bmbogmo 03 3mb3Mg@ M dg3mbggzedn s MM aMgd@mEgd3s ssfmmgagl debsal (Duty of Care),
gfoanmagdol (Duty of Loyalty) ©d 3gomomboboobogmgdal (Duty of Good Faith) dmgsmgmds. sbgm
dgd;mbgzgzed0 LobodsGmmm 0ygbqdl Business Judgemet Rule-ls, Goms os@a06mb Modmgbsw gmbog-
Mo 04m ©0Mgd@mmG oL Imddgogds.”” o930 ofMgd@mta dmbgogds Business Judgemet Rule-ols
©5(330L 439378, 35306 Logdob BoMmBmgds dgbywgds s nan 3obmbl o6 5398L Bbmemme 0308 ™3, Hm3
post factum 35056943980 gds 3mdggdnsbo oM smdmhbs.

3960l 38930 oMgd@mme@b dmJdgmgdal gdm g0 megobmgmgds gl 3oy bs-
Jomnggmmdo, o33 93 m330bRmMydol bLadaMbmbyw domo 3sbyboldggdbmmdol oEamdals Mal-
303 Logdomm nns. 339M0gmmo oMg]@mMms@on, dmgm Gog 3gdmbzq3qddn, Ma3mgdsbdmbamoas
Bab smeaqb dgmbydal Babswamgdsl, 85306 Mmuabaz LojoGmggmmdo amgd@mEs@b 3ab bsgs-
6mB3gdmm Loggmdggmon o6 ogsb.

3l 0g3b Bmameg Lodgmazomyn@gm Ladgmb, sbgzg go8agmdal (oM gd@mmaGal) Mgmg-
338mbomgds, Moz 85b 99(393L 3MB3MES(300L y3gmadg demng® s ao3mgb0sb mMasbme.”

BgImsbobmgdnmo mages(33000 mmMbabdngdgdol bozgzmom JoMormo 3md3sbonlb afgd-
BMEG b ghmsgMon badymagds bab smEagh LobsMmIML MgmMasbodsznsl 560l ogombgHms
56636 gds.

593-do domonxmgds ofMgd@mms@nb bgmdns, dsb dgndmos gsdmnygbmb msgms(3g000 mm-
babdngdgdo Lo gnmato dgbgoymagdol dgbedadabsw. dmagatns ngn ImJdgmgdoglb dmgsemgmdgdals
RoMamgddn.®

©0Mgdm@&L 9943L gomadymagds 08mddgemb Lagnmema Bmgdsdmbamgdal goMamgdda
(Duty to Act within Authority), babss8ga d98mbzg3590 Jobo 3sbmbadagdemmdal bs jombo e@agds?'.

069G 93L LoBsMBmML BndsMma goshbnso gMmammgdol dmgemgmds (Duty of Loyalty) oo
bBENb30L dmgomagmds (Duty of Care), momnmgmema Bomasbo saqbb @ocgd@mmol dmddgmgdol dm-
350 LEObGEL. ¥ ©oMgd@mAos 8md8gmqdal bEebrsMEn Lbgswabbgss ymggma 3mb36H @ Mo
Log80b go8mdnbaty. Jogomamaw, 3gMbydal ML aMgd@mMmaGal J8gwmgds BENL30Ly s 9M-
g gdob g@cm dsmamo bBebsMmEnlb dgba@yzobo ¢bos nyml, 30y Rzgnmgdmog ymggmomo-
D60 30sby39@&0mgdgd0lb Jomgdabsb.

©0fgd@mEms dbasgbo babob gomogdnmgdgdl 3gbsmdgms dgbabgd Lojomggmmb 396mbags
0mgomabbobgdl, md3e Jomoyymon 3obmbdmgdrmmds @obggbsl s sbYLbE L Logommgdl o3 do-
dofoyymadoo.

Logomonggmmdo ©s8330009dmmo 3Mad@ 030l dgbadsdabsw, @afgd@mma xbos sLMmadogl
39(30mbgEms s Lbadgmgamym@gm Laddmb bgzGms omomgdgdl, bobssmdwgy dgdmbsgzsdn ogo

7 Clarkson K.W., Miller R.L., Cross F.B., Bunisess Law, Text and Cases, 12 ed., 2012, 801-802.

" ob. me30 5.

FobB 05 m., 3M3MEo (300 JoMmgs s bymddmgabgmms 3sbyybobdggdmmds bagmMm3mEszom

Lodsmmaemdo, md., 2006, 113.
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Losmol ngm. g30bsnwab go6d(3boadgmo 30bmbagMo dgmmdgman ngm, bobsdsGmmmad ssb 33bs, Hmd
1974 Bmo@sb Lo gnmEgdsdy bgmdombzomdmmdal godm 3ob ©s3zoMas 93 bagmommgdsdy 3mbGEm-
o0, 5369339 dobo 458mygbgdal 56 Joboom batagdmmdal yzgmes dgbadmgdmmds. s3Mngs, bgmdo-
Lob3EM3MBsDY 3obaMdmdamon Mata doMggman mddolb 1-mo dgbmoom sEMm MBmgdgddo Rsfgzals
GMgaboe godmzboms. MoEasb mnmdgmal dmsegmmdsl homggol abodymgds oM 309, babs-

doGnmmd b 3ol NR3mgdgdol sdg3560 LEKma Mammgdgmymes gondsmmmgdmma dooRbos.
bgdmnddmnsb 30dmdabamyg, bamgmos 50s30560b Rmgdsms ggmmdnma babodsMormmb

dngamds, Mm3gmacs, sbggg, MMNgbGMgdnmos bsznm@mgdalb YBmgdal bLEMmBsbmzsb o335y,
8ol badsmmmgdmng RocBmgddo ©g3b0mgdmsb 8n08smmgdsdn 94393 MabGo@mnobs @s bs-
ool 0bsbmonmgdal gmgdgda, 0d 3oGmdom, HmI gsobshngMgdam sMmgg3gdlb sgoma 1bos
3dmbogl babgm3BRmL (ngmmabbdgds Im3sbbg Labgmdbogm — 8.6.) ggm3al badgmda gs6g3c0s-
69d0b d93am3.

3. §mbgdMmagn MLy Enab 3Mab(303980 adyymgdom 33503 0mgdye
30605030l (,306506mb 3G0b(303980")

2005 Bemabs 11 5830b@™L, gogM008bgdmma gMgdol 880560l Ngmgdoms ©s(330L J3gzm8o-
L0od oG 3o(3d JMbgdMngn MgLGEY (300l 3M0b(3039d0, MGmmzamgdobs ©s ndymgdoo goossw-
30mqd9m 306080300 (,3069060mb 36106(303980%). 36106303980 08 300060360 3GIM(39L0L Bggans,
m8gmo3 §393M806053 snbym 1998 Bgmb, ,m@megomos s ndymgdoo gsssanrdam 3oMHms
©33696980L 3mb6EgJbEd0 JmbgdMago Mgb@&od (300l dgbobgd® 1998/26-9 Mgbmey300l omgdoo.
53sb dm3yge 2002-2005 bemgddo Ro@omgdamo 33mmg3s s 3Mnb(3039d0, HMImgdas dgdxmdagos Jm-
6936030 Bgb@ndnab bszombgddo dzggmdoboal bL3gnsmyma bscdmdswagbemol dsmemm LgMbom
30bg0mmb doge.

»3069060mb 360b(303980" boMm3mowggbl Jmbgdcagn MgbE oGm0l onMaonmo, 3Gm(39w4-
Ao, 0bbE G0N0 s §gdbogncn gsbbmM(30gmadol 354960%353b. ,,3606(3503980“ BoBmaco-
396L Lobgmddmgsebgmmb 3mb 3G g@&memo 3mmo@ngzob dgdydaggdobsmagals, Msms MdGNMBigmymagam
0ymb Jmbgdmngo Mgb@&od300L g@mgdal 3Gsd@ngnmo smbnmgds s Mgb@ndyonlb dgbobgd
396mbgdals, 3GmaMmadgdabes o 3mmodnzolb gobbmE309mgds, Gm3gmo(s ogendbgds s@Lgdeym bo-
96m8dmEabm s gMmzbym LG ObEsMmE oL 5s30560b NRmMgdgdol, 303sboGsGma s ndwmmgdooc
35008503034 3060 by zombgdal dgbobgd.

»3069060mb 360b(303980“ (abomgm msbpsmmemo Lobom) dgoagds 23 3606(3030L356 s sbe-
LoomgdlL MomMgbom Gommm ©s ymzgmoabdmad(z3gma dmbgds, smnamgdl Jmbgdfingn MgbGody 300l
3m6369& @ B398, 39693@30393L Fobmob ©o3ogdamgdyme Paegdgdelb Bygdeb, @yGomy-
Mo g5dm33gmb oMoonm, 3Gm(3geNOm s 0bbBG MO 89dsbnb3gdl, Mm3mada(y o¢)(30-
m9dgm0s ML 0G4 (300L PP gdgdob bLatgemadssome.

30bg0Mmmb 3M0b(303930l dgbedadoba, adygmagdom go@ssanmgdnm 3oMms ©edMMbgdal
MRmgds 3mo(303L Lazbmgmgdmab, 306gdabs @s Jmbgdolb Mgb@od e (300L YBmgdsb. Mgb@odyo-
ob ggmgdalb Ggomadszos 06ygds xg® 30093 333000m0560 IMEs3s65393980L 3Gm(39L3n, Moms
Bomgdymo gosbygzg@nmgds dmazegeglb MabGodmaolb mumgdsl, 0dabsmgal, H™3 admmgdooc
as@os@aamgdnmds 300gdds sdMnbadobmabagg nbofMagdmmmb dmgdnmoa Ngmgdom sGLgdmemao
005305600 g@mgdoms bogHmsdmMmabm badsmmEolb bmEm8gdobs @s Bobmsb dgbadsdabmdado dymen
96m369ma 306mbB3demmdal ggafamgddo.
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3335 bapmdady, 0de9000 FoESSE[OCHOE F0FHMNS JRgos @s0@Jbebyb bogymsm Lsberdo ©s
dmombmgmb Jmbgdol GHglgog g0

5d39 80156396mboma doa3oRbns gog0865m0dmmEgLB &M 300L NRmMadsbmsb ©s o330 g-
o (53096087 860d369mmm3960 8 3Mbgdamo bsgomba 30bgaMmmb 3606(303930b dgbadsdobaco.

bozbmzMgdmabs o Jmbgdolb GabE ool MEmgds'? 306g0Mmmb 3606303930l Jgbodsda-
Lo sbbBogmns, HmamE(s ,omommgmemo adymgdom goEssanmgdsmo d0Mab gmads ©s0dGHNbmL
LozbmgFgdgma, b sbws Ls 3N gds, MMBgmmo(3 M300bgdNESE 56 G5 JobMbngMaw Rsdmotmmaal
3b ongmb 3m3356La(300 LazbmgMgdgmbyg, 30bsbg obws Ly gnMMgdsdy, MMImal semEagbs(s M-
13009090 s d0gy3gMdmgdgmo babasdsmmmmb ewagbomagdolb dobgoz0m, Bog@modMogsw, dgyd-

@dgeos.
LobgmdBogmgdds 8d3oMs 3MnmMnBg@om YbEs sLObmME MabE 0G50, BmamM (3 Y30Msd -

Lo LadoFmmgdHnga bLadnamagds s MgbB oG OYma BoGmmEdbaxmmgdol 393508 9b69ma baboema.

3G 300b NBEgds boMmdmawagbl mznmdymes MBmgdsl, Bmdgmas 33magmo GRgds
4mbgdMoga umadol 3dmbg mm@mmgamabs s 019y adymgdom gomssaomgdamao 3ol odbg-
30l 56 oMdMMbgdemmdal Bombgosgewm ™.

d398mm 808mgnbomago Me8megbndg yzgmadyg mudm 8603369mmazeb Lyznmbl, Gm3gmms
(3MEbs o 30mgdgmos MgbB o (300L NREgdal bEmmow goboggda:

3.1. /330960 bbab 3356353mmd3dn 0bsAhxbogds g3bamb AabGagneal
MBmgds, 3M(39mME)3> M9 3MS M30dg §n3ab bsbsb3ymmdab 350

M9LGGYEab YRmgdab baMgsmadszome?

Mg m@(z (36mdoemons, s gb abGnMrgds Lbgswabbgs J3996960l godm(zomgdam, dogm Mog
dgdmbzg3g0do ©g3bomgdo bsgnmem babmgddo sdGMbgdsl gmmEgdnsb smgnmmdom Brmgdol s
Bmaxgc 9BcOm 3980 bbob gob3sgmmdada, o6y, bbgs bo@ygzgdom MM 3mdgom, babgdgs gmgdoo
Lofggdmmdal EMm3dn gobgmdmdsown 3gMb3gd@ngs. dgbodsdabsw, dgndmgdgmoas gsb3bsbmzMmo
bbb O™ od(3e dgbadmgdgmos go30390mom M3gb603g @sDNYLEgds:

1. 306g06mb 8gmeg 360063030 Bamma s (3ombabom 5360 oL, Bm3 ,M9LEGNEL Neg-
mgds boMdmomagblb mgomdymasm @mgdsl, HmIgmos igmgmo MRgds Jmbgdfngn Mgmgdal
3gmbg m@mgomabe @ o) ndnmgdom gomssmaomgdamoa 3060l sdAbgdal 56 adfHnbgdmmm-
b0l Bonbgoogem”. 36ed@n3mbads ghimdsbgmabegsb Mbws godagbmb 1. dxms8amdrmmdal ©aygbgds
dgbodadob Lobgmdbogm mEmasbmlb Bobsdg s 2. gosbyzg@omgdol smbemmads, HmIgmos eMmdo
asbgmom 3Mm390MsL Bodmawaqblb. Mgb@odm300b N@mgds o6 Mbos ©s3b0brgl dbmemuo 0dab
a5dm, Mm3 g360emb o6 gdemgge dgbadmgdmmds abaMggdmmb mo30b0 YRmgdgdom, b4 oMdGHub-
©gb bogmoom bazbmgmgdgm sgomb.

2. o9y30 3mgodzgmngdo dbmgmom 3Msod@ngol sbomodl, 3bobagom, Mm3 bbgawabbgs dzgys-
bodo Lbgoabbgs 3o0gd0s ©6gLgdmma. LadbMgm sx3G03zsdn ML OB (300L dmmbmgbals Botoag-
6o dgbadmgdgmo ngm 03 3mgzmgbgdmeb s 3sgdnMgdom, MmAmgda(z 989Mgdwbyb ©ab 3Mndnbs(zo-
@ boboomb s MMBmgdbas sgnmo 3gmbos 1913 — 1990 Bemgdlb dmmab 3gMomedan. gogMmb 1948
Broo @smsmamgdamoa dmgmo Gogo Mgdmem 30980 gbgdmes 3omgbBnbowsb ©gzbamgdobasmagals

12

2005 Bemob 11 0g30b@™b, gogHm0565899ma gMadol 5sdnsbals Mgmgdoms ©a330L J3gzmdaboal
3096 5383039000 Jmbgdfngn MaLGod(300L 3G0bB(303980 mEmEgomgdabs ©s adymgdom
35085080939 30003330l (,306506mb 3G06(303960%), 361063030 Ne2.

0439, 2005 Bemob 11 5930LE™L, 309 M08698mma 9ol 3080560l MRmgdsms a330L J3g3mao-
Loab 809 3B 303gdnmo Jmbgdfngn MabGod(300L 3Mab(3n35d0 MGMmzamgdabs ©s ndymg-
300 3055804 30MM8m30L (,306506mb 3(06(303930"), 360635030 Ne2.
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JmBgdob ®abBoGm00b Lsgombl. sbggg, smbsebadbagos, gogMmb ol Mgdmem 30930, GmBmagda(y
0obmgzebgb Jmbgdals GgbG @0l smdmbagmam g3im3ol 0d 439yb65d0L 3(3bmzMgdbmamazal HmA3-
93353 3gmE g Bbmggmom m3ab 353am3 s 3oMaqb bsgnmamo Jmbgds. Bmmbmgbal mamagds dm(3g-
3 LoGea(300d30 Bomdmadgs 1945 Brnwsb o gMdgmogdmes 3oL dgdmaas(s, BmEgbsg Laddmoms
3933060 @sndsms 80-0560 Bemgdals dmemb s 90-0560 Bemgdal sbsbynbodwmy. 580 badnGabdoMme,
0baly, 1994 Brol g9bm 300l d98gmd Lagnmmgdalb Ggb@ ool dmmbmgbgda asbobomg-
dmEs IbmmmE 03 gdmbgzgzedn, o9y 3obd(3bogdmgdal gossanmgdal 3mdgb@nwsb gaobyymn nym
oo 9398 gLb 10 Bgemo. sbgmngg @emdds goszgms Rgbgmds 03 3oGms dndstm, Mmdmagda(y dgmg
Abmgmom m3ol sdmsagmgdobmabagg gomssmanmobgb.

3. ymggmogg bgdmmgdnmob donbgosgsem, babgmadbogmms dbGmamsb Mgb@od 0ol mamg-
b0 LaMagdmmdob Rmgdolb 6350Ld0gM0 EM™Io gdrEgs Mbws ngmb gs8mbggmma s¢y30mgdg-
o 9)30006Mgbmdoo s bws gdysmgdmmal 3Mm3mmsommmdabs s Lodsfmmasbmdol 3Gab(zn-
390L™.

3.2. 39mabbImdb o 365 AgbGodyos sgEomgdmae 30M33560gm
Labm3zMmgdgmdn E33MANbgdsL?

35306s5(3 30 9 83 3ombgzodg MgMGOYEIE I dnm 3oLybL as3(3930, Bo(s 046908 §gMdnbo-
memaonm-bsdsmmgdfng gHomdn ghmsgmn 50g339@mc0 3abba, 3Godgnzs shz9bq0L, H™I
L@@ (3003 dgbadmgdgmos dgodobmb Lbgsabbzs BmMBs sanmmdMngn aomgdmgdgdol goom-
35m0obb0bgdom. 35dmInbatg 0dowsb, Hm3 sdfMbgdalb dgdmbggzedo ©g3bomb dgbadmgdgmos o6
ob309L Lo Moot LazbmgMgdgmo sanmo (MMbosi BodogPMaw gobsanmgdalb gsdm), bagM-
®dm@abm Ladsmmamn s Fobmab dgbsedsdabmdsdn dyman gHmgbmmao 396mb3gdmmdgda n(3bm-
396 s 5009396 Lbgaabbgs &ndal Domomal sbsbman@gdal gmEm3gdb. o3 3, dm(zgdym bo-
300bmsb 303500 gd5dn, 4yzgmsodg NRMm 8603369mm3zs60s 030l @ogngbaMmgds s (3mEbs, M3 1.
LasbmzgFgdmabs o Jmbgdolb Mgb@ o (300L EBmgds Bamdmamaqbl yggms 0g3bomal 3Gngnmgao-
ab; 2. 98 Mgommmdnsb yggms babob gosebgggs 1bos 8mbogl go8mbs 3emmabal baboom s Mmoo xb-
5 0469L obadnmgdmmo ImJdgon 396mBgdmmdam; 3. yzgms @g36nmabmgzal (sbswo Mbros nymb,
M8 8m39399mo MRmagdoo Lofggdmmds Imazegh (BoMmdmowmggbl) Bramom s, ndsgzMmmuma,
©mm3do gobamdmdow dgogal.

3.3. BgLGBN(30d © D3MIMal 365bMINMgds — 353mMa(3b3396 M) 365 nbnba
960n0dgmegh?

o6 dgodmgds baMamals s65bmay@gds dogohboma Mgb@ndyznal oM@z sem@gMmbs@ogs.
35306, ®mEgbaz dmbbos 3gM(3mamgnbsdo m3ob sbEYmadol boddgomdm bgmadgzMmgdgdo ad-
mgmEs Mmamez MgbGodanal, by Bofamal s6sbmon@gdals goMsbGogdl, bogHmsdmmabm mes-
6539amOHM53 gosabyz08s 0J(396@0 399390198065 LEME g0 @edEMbgdabs s Mgb@admznsdy. sbg
M3, ©g0@&™bob dgmabbdgdoo gomgamnbbobgdymn 3gdsbabdo — oMol sbsbmonFgds abafg-
@m0 gmbgdol Labszzmme — o6 0dbs aodmygbgdyma. 530l Lobnbssmdwgame, gfsyal 3m3abnsd,
m8gmbaz bos Imgaze6gdabs 3mbgmad@on dsgn dmbgdol dgbabgd, Gm3moal 3mB8gab gos0s(y
3mbs 9396mbme Losd 39bgnbob Mgr0dol M. sDsMemgdmmadl dggdmmm sg@Mhnsc Mgb@o-

4 Manuel sur la restitution des logements et des biens des réfugiés et personnes déplacées, Mars, 2007.
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3335 bapmdady, 0de9000 FoESSE[OCHOE F0FHMNS JRgos @s0@Jbebyb bogymsm Lsberdo ©s
dmombmgmb Jmbgdol GHglgog g0

B30 56 DMl 8bsDMINEgds. ndogEMmMMma©, 396mbal dgbadsdnbom bofamal sbsdman@gds
1bs 3mBbosmaym Lobgmabogmb (gsyal) Bog.

3.4. 500l oy 365 ML aGu(3n3bg W3Mab 0ddab bogydzgmoe g3bamms dngM
3m3396Ls(300b Jomgds?

©93b0mb, ogmEonmem ymzgmmzolb o43b ©edEbgdals doblbo, sdMMbgdol 30 o3&m3sdy-
o 9830l Mgb@od(30s. dgbadadnbo, 0dnbomgol, Hm3 ©g360mAds oommb Yoo MgbG oG 30s-
b, 96s 5MLYdMdgL dgbsdsdabo Labym3bogmb ewagbomn 306mMbIgdemmdal 3Gm(3gEMMgdal
LEYEO (33000 Fogdyma LYoo EIMY) 30EIdJMO ©d 3MI3gEgbGMa MMasbmlb dogf Jomgdmmo
Lodmemm gosbygzg@omgdal dgbsdsdabac.

4. ©336b9dab > MaLGGYEnab YRMmgdab 3mmoGaznca 3mbEgdLGa

3G E00b NRMmadob Mgomodszns 06ygds kM 3owgs 33300M0s60 dmmadsms3gdgdals
36Mm39Ld0, Boms Jomgdmmon goebyzg@nmgds Imazezgb MgbBoGm(300lb Y@mydsl, ndobomgal,
Hm3 admmgdoom gosesaomgdnmds 30695ds ©adMbgdabmsbagg abafggdmmb dm(3939mo yegmyg-
b0 56bgdymmn 5880560b NRMmadsms LogMmaedm@abm badsMmmol Bmm3gdabes o 8obmsb dgbads-
30bmdsdo Iymazn gmgbema 396mb3gdmmdal gomamagddo.

bogFHmsdmMabm gs8mzomgds a35h3969dL, Mm38 MgLbE0E ¥ (300L YBmgdal 9539J&mE0 go8m-
496930bm30b s¢30mgdgmons, HmAd baddgomdm byedg3Mmgdgdolb 3mdbogdabs s Jomgdal g@o-
39635 3ma(335L 03 3oGms Agb@nGmz0olb YBmadgdo, HmIgmms adMbgdobsay Imzgdyma bym-
d936madgda gbgds.

©g0@™bob dgmsbbdgdol 3g-7 @obstomn, MmIgmdsy BgMm@nmo onbzs dmbbos-3gMmamgo-
bob 3mbgmngd@L, BomBmaagbl yzgmedy Nucm (36mdsw LsddznEmdm bymdg3Mmmadsl, Mmadg-
03, 08530MMYmME, 53 3Mbymod@nb dgogase sbsMamgdam omms MgbGod ool Mymgdy-
30l a(330L aoMebGom 0d(3o. Y330 0gngzg o6 dmBbsMs bbgs Loddznmdm bymdg3Mmgdgddo,
3mgdds(3 dmemm dmmm 3mbgmod@gdl bogMs mgmbadn, modgMosdo ob g3o@gdamado. sdgg o4-
(3000983 Yb@s 5c0b0dbmU, LagMmsdmEnbm 3Ms@n oo Bg3m3gbogdaymons, Gm3 Mgbdndyznnb
bogombal Ba8mgms 300093 YBO™M SN — FMEs3565393980b 9@ o30webgg onbymb.

3Mbx3mngd@ob dgdwga 333000mdol ©83ystgds bomdmawmagbl dmmo@ozn® Lagymdzgmb ndo-
Lomgol, ®m3 el bybEMngdn sagl g3bomms edEMNbgdal bsgomba ©s, dgbedsdobom, obs-
Gomgdnm 30Mb Fogsglb Ladysemgds dogyzgMdmgdgmo s 3obmbob Gomamagddo dmddgmn 3mad3g-
&9b@nE0 mEasbmb Lbadymsmgdom Jgdmmb bsggmoma MgbE G ENL YBmgdoo Lafggdmmdal
36Mm3909M0b Bamdmgde.

6930b30gM dg3mbggzada, Mgb&ad(300L YBgdal ©o(330L gomEgdnmgds o3l Labgmabo-
gmb, Hm3mal §gFo@mMosdy s s@aomo 593L @aDoMmomgdym 30Mms go@asanmgdsb.

4.1. 36mdmq3gda bodsmmggmmb Mgommdsda s Labymdbagm 3mma@nzs
©09360m9g3:n56 dndsMmngdsda

Mogms, MM La(3bmzMgdgmo sEaomal Bn@mzgds s g3bnrmds JgnsMomgdmo 3mbgmad-
8900l dggasm bomdmddbamo yzgmodg babamdmagn 3Gmdmgdss. 4ot 0dnbs, Hm3 gb 3GImMdmgds
bosmbgdm bodbgmgqdl 486l 08 3069dL, HMImMgdds(s MInsmmE Mmagz0b mazdg asdmb(zoglb 3mb-
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Bmogd@ob dggagda, ngo BaM3dmdmdl babamdmoag Babosmdmgamdsl dgMoagdobs s 3mbgemad@nl
3003960 aboom googdnl gbsbdy. 530l go8m ©g360madl 8300 3063, ™3 abobo 3meo@034-
0 3MbBOEMBEGs(300L 3dg3emado 861056,

bogdoMmggmmb dmagzMmdol 3mmn@ogs ©ggbomoms d0dstm Bmgdol go63s3mmdadn @snbgg-
Bo. mogma30M39ma dmagmmds 5349mnsbgdes saombs3gam 30693L, Moms oo 9K gHgdnboo,
38 ©odMNbgds goMmayyzamon nym. 83539 ML, Mgl 0303980696 domo sbaem ascgdmadn 0b@ga-
5(300b0030L bgEob FgBymdabogsb. dmmm Msdwgbndg Bemals aob3s3emmdadn dmazmmdal 3memn@o-
3% 398mdmbos nb@gams(znabawdo 3980 yuMmomgdal 3nmbom, ©ggbomms 80dstmom Labgm8bogm
LB gannlb dgdndozqgdoms s 39&0 YnEoEmgdoom domoa bazbmzMmgdgma doMmdgdabes s gobbab-
mgdobowdo.

mgobsmzgal sgd@momamas LojoGmggmmdo ©g3bomms 3Gmdmgdgdalb aMdgmagsmnsbo go-
©5693980b, LodmasmydMog (3bmzgMgdsdn Boma Imbsbomgmdal MbOHYb3gmymBal, g3bormdals
Ladamomgdmogn sb3gd@gdab, 06@gaMs(305Ls s ESEMNBdILMSL s 3ogd0Mgdmmo 3GMdmgdgdal,
LEEsGganabs s bedmddgom agadal, obIsMgdal goddznMgaommdals, Mbogmmbmgdols dmbodm-
06a0L, a5bbobemgdal, d0bgdoo MDAENE3gmymaal, d9d8mbegmgdal d54360L ws ,dzg9em® (1990-0560
Bemgdol) o ,obo® (2008 Bemnb) @g360mgdl ImGal msbbdmgdals bsznmbgda.

©9360mgd0 Lagommggmmb yzgmadg nucm og)339mn 3mbabmgmdolb bsbomb Bamdmaoag-
696. 0bobo DoFOm©gd056 080l 3odm, HMA3 o6 Fonbzgdsm bgmo 30bgddy, 306sdg, bLadbaby@mdyg, bm-
0o 3mdbabyMgdady 8 Kobms(330Dg. 98 dmem MHMIg Bmegmmds bs 3mgdsm bEHbagos do-
@0 0b@gams300bamzgals, BogMs8 Fgm3smgmdsed gsdmbbmmgds onbym 2008 Bemals sg30Lb@&™L MBals
B0b s gb 3Gm35L0 YBO™ b bLonMa gobos 2008 brmals Dogbmmol 3mbymoad@ob d93wga.

9360 30dsmo babgmdBogm LEMsGgannl dgd4dsgzgds s dabn gobbm@M(30gmgdal badmg-
890m 39a80b Bomgds HbMmBoDe bab goowadnm badoxsw ¢bos ngbsb dgiobgdmmo.'

4.2. 053696930l 9g3mgdab JndsMmmgds sanmmdMmng nb§gams305bmab

39360 ©g3b0mo dodmdl, Gm3 Labgmdbogmbegsb sbdsmgdobs s magdgbogsmal domgdal
3d999a ©5356M303L ©edMMbgdabs @s 0 e@Mzgdnmo bsgnmEmgdolb gmgdsb. gb, Ms 0dds mbos,
359939060mMbss, MmIgmo bdoMow gudbgds sGsbbme 0bgm®mds30ob s bagnmemo gmgdgdals
(3@ (3ME6sL. Bo@mMdMngam, 0bgm@a(300L 6o 3rgdmdobs s gosbyzg@nmgdal o gdals 36m-
(39L0b oMb 33oMabo godggomgommdalb mgds Emgbsas dd@momycns.

0 035l go©a33mmgdm §3Mm3sdn ©g360madal dgbobgd sbgsmadal dmbs(39390L, gbsbagm,
M3 g3em3sdn 2.5 Jomombo g3bomons, 3g@&gbmds smgsbo 30l oM dqgmdn (1 Bnmombo) s y39-
oDy 6o3mgda 3s390mMbosda (1 smabn). @ggbomms 13g@&gbmds esbmmagdom 16 bgmo 0dymegds o3
8oamdamgmdadn, bmem 3303Gmbdon, baembo 39460l Bngboo gswsbobmgdadas w339 30 braolb gs6-
dogmmdada.

2003 bmodwyg, 0g3bomms Labmmgddo sdGMMbads 3GMdmgdal gowsgmol gMmopgmo gadow
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3m3mggds, ob ndymgds ©8900bbdmb nbgo dmJdgoqdsl, Mm3gma(z dobo 0b@gegbgdal Lobosbms.”
009130 docgdaeas 1990 Bemob & 0g30LE™L 3o0mdn, obEsdnMo 3mbggHgbznal mGasbadbsznals
(OIC) 45 gd39y4bab Logamgm Logdgmes dobab@Mos dng, 3g-19 abeednm 3mbaygmgbznedy, ab. <http://
www 1 .umn.edu/humanrts/instree/cairodeclaration.html>, [17.11.2012].

009930, 39-20 39bemo, ,,306mbagFo bogmdzmal gocgdy endszgdgmos nbongnwol ©s3s80d3Mgds,
30bmz0lb moz0bEmgdal dgbrmnwas, 30dg39ds ob LS. oMdz9dgmos GabogMa 36 Gbogmem-
a099M0 653788 96 (310050 IM3YHmdal 6gdnbdogMo gm@s, LobGogo dm3ymmds 56 sd(30Mgds.
sbgag aydsgdgmns nbmngownl Bgdsmmzal gotgdg obdyg Lodgn(z0bm 6 Ladgbogcm gdL3gH-
0396890l Ro@omgds ob dobo xobdmmgmmdolb o6 Lombemob MHobzob 4393 hoygbgds. sgtgmag
59339090 bogobggdm 3obmbgdal aodmzbawgds, GmBmgda(y smdsbEmmgdgma bgmabyygmg-
3oL 9 BAYb3geymeL sbgmo dmddgwgdgdoo.”
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2.3. 6537980l 536dom3zab 0b§gMm3Mg@ 30
LSgANSIMAabm LobsdsMagmmgdal dngm

653930l o 36dsogs, bgdmo 8mygsbam nbb@ 89689330 Bomdmaa gbl jus cogens bencdals 3m-
©093035(300b " s@odnobol maemgdocms gzmm3memn 3063963000 (5mg3) 89-15 3mbeman, bgmdg 3Gmmg-
30l dmbsboemy o396 Labgm3bogmb o6 odmgsl M@mgdsl goanbzamb 653gdal sdLmem @M
536dom3z00056. 6589800 530 damzgal abgbgds, Bmamez bagMomsdsmabm bads@mmaob medgmszom
bm@3s 0L Mamgdmmos sMogmom bogMmedm@abm babsdsmmmmb gowsbyzg@nmgdsda’.

g4mgomo 0993mbmsgoal bagMmsdmEnbm Lobbmal bsdsmomals @FMadnbamal asbshgbda, -
99600 Dol (Furundzija) bsddgdg, 3300bymmdon:

»16@s 5006036mL, HM3 65390l 5 36Mdomgs, Hm3gmoa(y 39m3or0bbabgdmmos ssdnsbal me3-
mgdoms bgmdg3Myymgdgddo dmazogl sdbmmnEEA Bmgdsl, Gm3gmag sMsbG™L 56 dgadmg-
35 dgeabyymn 0gbgl, o3 bogsbggdm Lodusz00lb PMML — gb ©s393306Mgdmas 03 Gog@msb, M3
653930b o3Mdomas 30l Madgma30m bm@mds, by jus cogens. ... gb s3@Mdomgs oMol abgon 3G (3gmo,
M3 43996900, LogMmedmEMabm Ladsmmmal Mmsbabdaw, §3Mdomgdec dnfMnl godggzgds, EsdMBgds
36 94bEMsa300 abgo §3gysbsedn, bz 9MbLdmAL Mgsmyma baggydzgma ndabs, Hmd oMo sdmhi-
boglb 658930L bLaggHmbgdo.”?

5530560b Bmgdoms g3Mm3gmads babadsmmnmmad, baddgdo sen-s@bebn gogmonsbydaemo bo-
93mb b0bosmdwyg (Al-Adsani v. United Kingdom), sa@gmgg 0ds5304LofMs sbsmmaan®o 3mbazns:

»3M06396(300L LoLEGH3sda dosMgdamons, Gm3 3g-3 dYberol Ygmadol J393, sEo306 o6 dgad-
mdd ©8993985050mb 55390l 96 960508305696 o6 ©ado(306 53 IM3YMmdal o6 obysl, au-
mobbdmdL ©gdmzGs@nnmo bobmgsmmgdol 9Mo-96o §ubosd b Mamagdsb. gb oGl sdbmeoe-
B0 Q@mgds, MHmBgmo(s asdm@ozboglh 6gdal osMmmzol Hondg dpamBsmgmdseda”.?!

653930l o 36dsomgs, Mmam (3 jus cogens 36063030, 30l bagMmsdmmobm badsmmeal 3 3036
bm&3878d0. 535bmsb s 3o3d0Mgdom ogambemsgnal LogMmedmEmabm babbmolb Ladsmmalb &mMnda-
Bom3s 0mbodbo:

»08 0fMgoMmgdgdol aodm, Gm3gmbag ngo 03030, gb 3Mnbz030 gobws Modgmoznm bmMds
obyy jus cogens, B3 085L 6036530, MM bm@Is LogHNSdMGabm ngFsmJosda batagdmmdl docsmn

0bg0L Lo MLom gomg LadsMomgdngn bymdg3Enmgds ©s ,Azgnmgdcaga” Rggmmgdoma by-
Lgdo. 98 Foao Mabgolb yzgmsdy bomgmn dggan 360l ab, H™3 gb 3G0bz030 6 dgodmgds ngbgl

18

yzgemos bogmadm&nbm 0bLGM3g6@& 0, Mm3gmos gaze3L bodgdol s36domgal gdmmgdsl sGab

SdLmEGnEo babosmob. smbndbama gamemabbdmdl ndsl, Hm3 bsdgdolb s36dommgal BemMds ofo-

boot gomg3mgdado bobgm3bogmb o6 odmgsl B5890b godsmmmgdol badyamagdsb.

0@580060L M@mgdoms ggmm3mma LabadsMommb gowsbygzg@omagdgda: Gadofo s38@M0nl bo-

boosmdga (Ribitsch v. Austria), 4.12.1995, 38-g 3ofog@ogn; &g3060 0xMdgonlb Babssmdwga (Tekin

v. Turkey), 9.06.1998, 53-9 3oMogMoqo; sbgbmgo dnmastgoolb bobssmdwygya (Asenov v. Bulgaria),

28.10.1998, 94-9 3oGrogMogn.

2 Prosecutor v. Furundzija, ICTY Case No. 1T-95-17/1, Trial Chamber Judgment, 144 (1998), ob. Cullen
A., Defining Torture in International Law: A Critique of the Concept Employed by the European Court of
Human Rights, California West International Law Journal, Vol. 34, #1, 2003, 30, ob. <http://ssrn.com/ab-
stract=2217008>, [17.11.2012].

2 Al-Adsani v. United Kingdom, App. No. 35763/97, 34,. 11,29 (2001), ob. Cullen A., Defining Torture in Inter-

national Law: A Critique of the Concept Employed by the European Court of Human Rights, California West

International Law Journal, Vol. 34, #1, 2003, 31, ob. <http://ssrn.com/abstract=2217008>, [17.11.2012].
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bgmymgamo Hm3gmodg d39960L 3096 LagMmsdmEabm bgmdg @mmadgdol 56 sgommdmngo 6
L3g30oNE0 96 LogHom Rzgmmadoma Bgbgdom”.?
6531960l o 3Gdamgals 30063030 3093 NRO™ LEYEmymRomsE BoMImshobs bLbzs LogMmsdmeo-

bm 6893807 s ,Gd0mBs bodsmmsmmds “,? GmBrgdda(3 mbos o9993-0b 89-3 Fgbemal 3063 (3.
3. 653930b 356babdm3M9ds bogmmsdm@mabm nbbGMmndg6§gdda

3.1. 3396mb 63d730b5356 > Lbgs LabGnzn, 333033056y Ma 36
00Abgdab 3g3mabgzgmn Im3ymmdabs s Esbxnbagsb 3nMab s330L

©)IEIGI(305%

30Mzgmo bogHmsdmMmobm o480, Mmdgmag 0dmggs B53930L gobbabdmgMgdsl ool gsgmb
653930056 s bbgs Lob@ngn, 98533056 Ma 56 @aMbYdalb dgdmabzgmo s sLxLogsb dofMal
5(330b g3meMs309 (398amddo — ,a596mb 658980 g mata(30s). 3oMzgma Inbmob msobsbdac,
»3596mb 6539300 ©g3maMaznab” 30bbgdabomgal 653985 b0dbagl:

» 1. 6900L30g6 ImM439gdol, Hmdmoms(z 3oL asbbMsb ngygbgds demngMa §3ngomo 56 8s6-
%39, B0D03mE0 8b bymogHo, Imbgmmob JogH o6 dobo boggbgdoo obgomn 8abbgdam, Hmamacs sMal,
3060bogob ob dgbody d0Mabogsb abgmmadszoal 96 smnsfMgdals ma3mggds, dabo @sbygs Jdgwgdab-
030, Bm3gmoaz 356 Ronwnbs, 56 MmmBmal Rogbsdoz g¢3d0@sboemns, b 30Mab ob Lbgs 3nfgdals
©530673s. 0g0 o6 dma(zo3Lb 03 §3ogomb ob &obxgol, MmIgmoa(z 30dmInbamgmdl, 4o6ymegmas
ob dgdmbggzom aodmabggzs dbmemme 396mbogMa Labdznnm 3o@ndomms dm3yMmdals dnbadsmyyMa
LESBEIMG Mmoo Bgbgdab dgbsodsdabsc.

22 Prosecutor v. Furundzija, ICTY Case No. IT-95-17/1, Trial Chamber Judgment, 144 (1998), ob. Cullen
A., Defining Torture in International Law: A Critique of the Concept Employed by the European Court of
Human Rights, California West International Law Journal, Vol. 34, #1, 2003, 31, ob. <http://ssrn.com/ab-
stract=2217008>, [17.11.2012].
1. 3ogomomo, 668980b, ob @odsdiz0M938 gm0 dm3ymmdol, ob Lobygemal dybsbgd gzmm3aemo 3mb-
396300 (608bg,3), Hm3gmo(s Bocmgdamoas 1987 Byl LEHILEYM B0 s doemsdn gzows 1989 bemals 1
09396035, obo Mo@ogno30s Imebrnbs g3dmmbaddmb yggmes bgzmds Labgmdbogma, ab. <http://
www.cpt.coe.int/en/documents/eng-convention.pdf> (dm3mggdmemoas: 17.11.2012); 2. 306396300 560l
36530m3bF0z0 m3dgb@ 0 s bbgs @m 313568 5dnbogeb gobbbgeggdnmo doamdnm godmamfigss.
60dlg -0 mucm Ig@ow 3Gmzgoms]dnnco Joamdabsgb abfgds, 864 Bs39d0b 3619396(300b5396,
1000306 6537300 53mgbzMal dofomaw badmemgdsl Bomdmoma bl dnbo 369396300 300G dabn
836 damags s Mg3tgbos. bodlgs-ob bogdggmby 3gngdbs Bs39d0b mseg0mab s30mygdal 3mB8ndg@o0,
3 gmbacg g3omgds gb@mdmmb s 3oggdal (396@MgdL, 080l gobo 339350 09y Modgbow dgqgbed-
53905 0 5L gdnemo 3oMmdgda 3mbggbznsb.
LogFmedmEnbmbadsmmgdfngn o98gdo, Gmdmgdai doggzmomgbgds gacgom Bmegdym ,Gdacm
LodoGmamb® o6 nmgmgds bogmmsdm@abm bodsGmmalb bystime, ogMsd doo o300 oo Hmena
©5 BoMcm3sbdGodasbn dmMsmn@-3mmo@ogncn 360d36gmmds. dbasgbo bobosonl o@gdoas,
dogomoma@: 3960L ©g3maMma30s s dmddgmgdal 3Gmamads; dmmaognal dgbobgd ©g3maMa(30s;
LodoMmamEad(3e30 MEAaabmgdal MebsddGmIgmms J3930Lb gmegdLo; s@sdasbal Me3mydgdoob
005393306950 10 doMomown bGobpoMmEo (Mmdmagdas Logydgmam g3l badsMmommad(zogn
mE356mgdal 6533Gm3gmms J3939L); Bgdabdagfn gm@mdnm ©s3oggdem 96 @358 0dMgdem
3ofme 53306 3Mb(303580b Bo3Mgdo o Lbs.
® Bomgdnmos 19756mob9wmg398356b,a59MmbggbgGamm@mnsbsddemgab8ogm Ne 3452 (XXX) 6 qbmey-
(3000, ob. <http://www.un-documents.net/a30r3452.htm>, [17.11.2012], ,a5g6mb 65390l @g3mocs-
(300 ob. <http://www?2.ohchr.org/english/law/ declarationcat.htm>, [17.11.2012].
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2. 65879385 Bomdmaaqbl Lob@ngn, 95830560 36 MmaMmbgdol dgdmabzma 8m3ymmdal 6
3bx0L ©5353dndgdgem s B0bsLESMYBDMSbYm GmEmIsb ™.

»3596mMb 6585800 g3mema300L” mebsbdsaw, 653gdab 6930Lb3ngHn 59@ 0 Bomdmomagbl ssdns-
Bob ombgdab Bobssmdwga howgbom obsdommbl, Bmdgmoa(s gobobomgds, Mmams gogGmb bgbog-
dab, obg39 >nbr-dn go3bagdymn s@sdnsbal NBMmadsms s MdzabNRmMgdoms EIMDZg3d.

3596Mmb 653980L ©g3moma(30d0 ,658980L% aobbodmgMgds doRbgmmos, Bmam(s sabybdn
5 3Mogomababos 3o3M080390mmo. ©obinbogdds (3boym, Gm3 ,6539d0L" asbLodmgMmgds ¢bos
obggbamoaym, Mo(3 39800am3dn s0bobs gogmmb 63d980bs s bbgs bobGnzo, sGossdnsbmmn ob wsds-
(306798900 dM3yHm80b 56 obx ol bnbsomdmyg 306396(3006 (359am33n — a6 3)* 3oMggema dmbemals
306z 3oMogMa3dn.?’

RodBMIMnga, 359Mmb 658930l g maMazns 3obbadmammmo nygm bs3gdal Bobssmdrgg ba-
3m3sgmme 34135mdab Labyal 3mDa(30s0. IMIgzbm Mgdmemm 3000, Am3gmacs, sgMgm3g, d0cgdy-
0 1975 Bemab 9 093938960, go96mb 39696 emnE@ds sboddmged Bodgdal gzme®s30nl 9539J&0s60
356bmM(309mgdal dANB39mbogmeyem 50530560L NRmMadsms 3mdabnsl ssgams B53gbabs s Bo-
3985bmab s 35330694 mn Ly gnmbgdal dgbBagems. mGo Bemal dgdga, 1977 Bemob 8 0g393896L, go-
9mmb ggbgGeme@ds sbo8bmgad 5s308bals Rmadsms 3m3abosl dmbmbmgs 653980l azmefazo-
590 (NeNe32/62 69D (309) 3m(3939em0 360b(303980b gomgamabbnbgdom bsdgdabes @s bbgs bLab@n 3o,
3615500530560 56 8853069390 FM3YMmMab 56 obigolb Bobssmdmga 3mb3gb(300L 3gdn3ogqds.2

3.2. 3536mb 63d930b> 