30M&®3d0 ¢ILNVIBNXTN
0M&6030 ROGRO60O
53001 300LIMOJI

5Mou®@0

30@OJoIM™MJo0010
budutnd)o()

dobILIBNL 36AIBITN

2963sbools
5659960 M MdS







BMau0) 30N ®JsIJ™Js0010
bLadam o0

d0%oILIBNL 3AIBIRN(

mdoemabo, 2020



B0bs8rgdetyg godm(3q8s 3g48bnmas GIZ-ob (Deutsche Gesellschaft fur Internationale
Zusammenarbeit) g0bsbbymo dbsmaggmom. 1993 Bmowob GlZ-0 badsmmggmman
bgmb bymdl badsmmmabs s ogb@anal Mgrm®mdgdol go@omgdsl. bbgs mbab-
dngdgdmab gmow GlZ-0 BEHbaglb onmomamma mo@gms@m@ab 3gd86sbo o Lodam-
omab 3m3amomadsznadyg. GlZ-0 o6 0mgdl 3sbmbabdggdmmdsl 653Gm3al dabssm-
bmdMogo Ibatolb LobEmMgDy.

(74
39®3sbools -

$35oFGAEd giz

DEUTSCHE ZUSAMMENARBEIT

338 mMgda:

aomMao Gabosdzomo — mdomabolb Lobgm8Bogm mbaggMLbndg@ ol sbmaMgdemao
3mgzggbm&o, M0bsmab Bgmgommoal babgmmdal LobgmdBaogmbs s Ladsmommoal 0bL-
&0&0E0b 89360960 05658dGMgma

omMbogg oG Rs60s — GIZ-ab boBsomals 3Mmg 30l Lodamomgdmogn 3Mkgzgmo,
°Q3M3oGo

©3300 3o0byBodg — 00bsmab BgMgmmal babgmmdol LabgmdBogmbs s Ladsma-
mob 06bGo@mE b 39360960 0sb583HMBgmon, Mmdamabob babgmdbogm wbogg@bo-

&9G0b 3mbggmo mgg@mto

BobssBbmdMHogo Bgosd@meo:
omgs 383998300 — GIZ-0b LodsGmmal 3Gmaadal LojoMmggmmb gangal bge-
3dmgabgma. nmasl babgmdbogm 1bagg@Lbodg@ab sbmomgdama 3Gmaugbmma

96mdMog0 Mgsed@mmn meda godgmsos
&9d603960 Mgosd@mmo 3gobs dobsmady

ISBN 978-9941-8-2051-9

© 35b0358abo 3oDybgdab o38mMgda, 2020
© 3985600b LogPME3MEabm M9653IHMImMals Lydmgsmgds (GIZ), 2020

303m(3930L gmgd@Embamo 396bos dgandmasc abomma 398a39M0dg:
lawlibrary.info/ge



bLAMAJZ0

39dabo 1. 6nabodo s bobaoge . . . . . L L 7
(B0Bobobymdg 3P mmgdm gMmmogHomdomsb Bscdmdmdamo gomuadamagdal
©OMM3939; 3Mb3NGgb300 Bsgmabamgal 3sbybaldggdmmdsbmsb;

falsa demonstratio non nocet — 36063030)

39bnbo 2. Ro3moamo dmmoadaMaggdgdo . . . . . L L L 15
(B0sbab 565D@on@gds Bababobymdg3Hmmgdm d@aemal godm, bg-0b
317-9 3qbmob 89-2 bsbomobs s 316-g 8bemals msbobdsw)

39dabo 3. s3m, mogm, (sbgoMo @o mggebo . . L L L L L L 23
Babobobgmdg3mmgdm gemogmomdowsb Bomdmdoastn @sdgago
39m9dmgdgd0; @sDEMomgdamolb MmsbsdMmomgnmmds dosbol

o0am3sd0; dm 3ol Dasbo; sdom ©absbomggdol s6sbmeyMgds;
,6065LBoMa56bymdamn® 30M0b oD0sbgds; Dasbal sbsdmanmgds sdsme
39(30960m0 OHMabsmzal

30Dmb0 4. 06390@MG0 . . . . . 39
39bs8g 3060l 3sbrmbobdggdmmds Bobsbobgmdg3fmmadm

B00gHNMBEE; bymBg3Mumgds 3gbsdy 30Gob 30dsGo ©sd(3030

989J&00

355mbo 5. babdgmo Bgsmo . . . . ... 46

(doFoms@o s 358 qd0mn 3omEadmmadgdo, 30M39mme@0 ©d
3gmEgmemo 8mmbmgbgda)

39dabo 6. bagm@Babm boBaydodo . . . . . L L Lo 54
(8gLodg 3omab Labamagdmme Lewydmma bgmdginmadolb oM®3g39,
89bs8g 30Mab BgmEgmmn dmmbmzbgdn)

39dqbo 7. 08836 gnmo ,896bggbo” . . . L L. L oL 59

(3omEgdnmgdal gbemmgdal god@mdMnga dgndmagdeamds, 3mmbmazbals
99693989 dgndmgdmmdal gadm, Ladsbybm Immbmgbal dgbyz98)9,

335Mm3bmo bogmn, nboozomsmn®o 6ndboc gobbsbmgmmma bogomn)

39dabo 8. 3o@ommaoesb Ig@Bgymo 8mdomaGa . . . . L L L L L L L L 68

(39m@gdnmgdal 3gbemmadolb dgndmadmmds, g396mzbemo bogoo,
335Mm3bmma bogmab ©o3mb 3698 93s)



30bbo 9. Bo303M0b s8mBaBmmo BoBogo . . . . . . L 75
(35m093mgdab gbFmadal Jgudmgdmmds, ggsGmgbumo Gogmal
R33Mb3M9&902)

39dqbo 10. oomgmmds dogn6osbda . . . . L. 78
(80B60b ms30bom BomByggs, Bobbab god@mds, ammgdumadal

Bgbegmgdols 6sBommdago gudmgdmmds)

39dqbo 11. gn@dgbo smobbals ggmosb . . . . . . . L. 86
(3omegdnmgdalb gbemmgdal badsommgdmago dgndmadmmds)

39dqbo 12. msdsl bogm@bobm dgggmo . . . . . . . L 91
(39m@gdamgdal dgbemmadolb 3Mod@0zgmo dgndmgdemmds,

93Mbm3ag&a dgndmgdmmds, Basbol sbsdmayMgds gommgdamgdals
dgbErmmgdal dgmdmgdmmdabsl, Dosbol 565bmem@gdal bogmdzgman)

39b9gbo 13. bogoGomggmmBa 3Gmgzgbombomodal o6 sgabgdgb . . . . . . 100
(3omgdnmgdab dgbeHmmgdol 3oMmmzgbmmoa dgmdmgdmmds, 3oMomswm
dgbabEnmgdgmo gommgdmmgds, Basbol s6sDMnMgds 3oHmgbama
dgdemgdemmdabols)

3odqbo 14. dqgabagdoogmao . . . . . L. 109
(diligentia quam in suis; gobgmab 398 Bngmolb sdEmMbgdal
d99dmgdemmds, Mmam@(3 3omEgdnmgdal @sGmaggzs; mG3b&ago

dGsmom go8mbggmmo gobgmob bogmdggmo; asbgmowsb Bomdmdmdama
95L& oG 00b 3omEgdnmgdol B068LEMgds0 LoMmgg3s)

39dqbo 15. @obs0bgMo 80330 3. @d> MmGab msge . . . . ... L 122
(LB mmgdabs s gabob Mab 3ol goabgms; gogbagbol gommgdnmads;
0bgob gooabsms gogbe360b gomogdnmagdabal 482 Il 3qbmals

8obgogom; 3gbedg dofab Dasbol moggomaznal Babsdnmmdgdn)

(3obob Hab g0l goobgmes 482 Il Iqbmob 8obgozom; sd8b3stg 306l
3ol dg@azbge 396-9 8mbrab Babgogoom)

39dqbo 17. Gybgomo-3mBGuasmos = Fogo g3csbo . . . . . . . . ... .. 140
(LoBEIML 3oRgMgdom 80ygbgdema Dsbol s6s5brnMgds; bosbal
3b60DmanFgds LB mgdsbmeb ghmow s godoggbs dgbHymadol

Bozgmo@ B0sbal 565DmanMgdabagsb; gowalb gomszomgdom

80y4g6989ema basbn)



LoeRggo 5

39dqbo 18. 660398LGmadgmo . . . . . . L L. 149
(8mgaemals Bog® dgbErmmgdal gowol go@saznmgds; 3000l gowsamgdom
d0y9693mo Dasbol 565dmayMgds; gbeymadobs s badaMabdamm
dgbEmmgdal Immbmgbgdals godsmbymads; Dosbal s65bmemmgds
JgbEmmgdals boggma s Basbals sbsbmon@gds JgbEmmgdals
dmobmzgbsbmab gMmmow)

39dbo 19. dm@mBmdmm(3ggmgdo . . . . . L. L 157
(8mgomal 306 300l go@sznmads; 8mgamal 3abybalbdggdmmds
dgdmbgggommdabmgal; Dosbal sbsdmanmgds)

39dabo 20. bogm@bobm gbgmG@o . . . . . ... 167
(8Bmgomal 306 300l go@a(30magds, 3oab gomsznmgdom Bac8m3mdaema
Baobab sbabemoyMgds)

39dabo 21. bsmgabg goGoo . . . . . L 174
(8mgomal BogH 300l go@s30mads, bgmdg3mmmgdomsb asbgms ©s
JgbEmmgdal boggmam Bosbal sbsdmonMgds, Bosbals mpgbmdals

Qomgero)

39bbo 22.99@smmeaasmae mgm 33b ,ggdsmob” Lsdboby®da . . . . . 184
(8mgomal 30 300l go@a(30mgds FMmown 3omEgdmgdal @HmU;
308MHbomgdol sMobogomogdymmmds; 3Gm396@0b dmmbmgbals

JB@YOD)

39dbo 23. smsboe oo oGILES, MMo smsbo — mBabo megGa . . . . 191
(3M90@m&mal 0gm 300l go@a30mgds; dmgamal dag gomgdaea

dgbobgol bamggdal sbsbmon@gds; 3Mgo@mmalb 8nge gomals

3505(30mgds (6065306m3930)

39dnbo 24. mgobm s bosbo . . . .. Lo 201
(30g0@mE0b ogf gomob gowsznmgds, bagmalb ame330b Mabgoa,

dmgaemab 3obbabdagdemmds 392-g dqbmmal dobgogom; 4obbMsbgs o

mbgdo gangacmbomgdmmds; 3Ggodmmab Dasbal sbsbrmeymMgdal
30mEgdnmgds; D0sbal 8bsdbman@mgds bogmmomo gowababambsmmdals
dgbobgd mamam dgu9@&ymdobgdemmdabasmaals)

39b9bo 25. dmbm gobem . . . L L L L 212
(3omgdnmgdab 396y3989; 3Mgeo@mMabs s 8gbsdg doMal Babsdg
3gbegergdes, 3gbegemgdob 983d@0)



39dbo 26. gogeds o 8ofhgm . . . . L L L 218
(bgem3g 36 ymagdab Babowseggds dgz3eomm ao68mgdgdmab oo
bgmdggenmgdowsb gobgms dobo dgndmgdmmdal godm; 3mbinmgbzos
80b60b Rsdemals 3mbrngd(30obmab (977); Igummgoms dmeab Rmdqds)

39dabo 27. ,4Bmmgobl gumb 64 s6pmd, 0gdbgd

3GbAmBmmgsbosm™ L L L L L L L 225
(56bEYEbmzbal Bodstm gommgdymgdal JgbEmmagds; dgbmmgdol
0gmM0gd0; ©g3mbamgds)

39dbo 28. sgotga@agdo . . . . L. 233
(Bmabmzgbol omBmMds; Bmmbmgbol bobynmds s 8mmbmgbol

356356330b gofnggds; dmgzamoab dgboggdmagdo (39bombgGol babssmdwya;;
3manbmzbol @em3mdal adzgdmmds; bgmdgzMnmgdolb om8mds)

3900 29. BoMRZI 3MBY - - - - - - - e e e e e 243
(65830m0 s 5Mobsdmgoma bmmosmamo 3ommgdamgds; ,38mal
ogaMm30L gMmoasba gi3gd@0”)

39dbo 30. gogogm, MmBgmbag bbgobo dgmo s@obmogl sbomgmgdes . . 249

(0gmod@oo 30ggbgdama Bosba; 306igsbmgma dpamdsmgmdal smwoagbs;
d99bododm bafggdal sbsbmanFmgds; sModmbgdtnga basbo;

Lo gdmol god8mdznmgs; mmbbaggbymasba Lgds ©sbasbgdemma
038m3s6g060bomgal basbal 565Dman@gdabal; @ebmgamo (339ms)

303MOME@MOGBOSd . . . . . . 261



da®Jbl 1. 6IBBIMO ©OJI babIMA3Z()

(B0bsbobgmdgzmmmgdm amEmmagMmommdosb Bsm8mdmdama gomogdmgdals
OMM3935; 3Mb3nEgb308 65 3mabamgol 3sbybobdggdbmmdsbmab; falsa
demonstratio non nocet — 360b3030)

Jomdo@mb domabol, Gm3gma 33-Bmosbo mabszbmazcgdal d93wga,
Bmgme 3 0465, g3odmMs Jsmb, 8gsmow 5930 goebyzg@omoa sbsma Jdcab
dm3bs, 980bsmgal 30, sbsgowsb aodmdwnbsemyg, 1339 Lagdom gumo Lgom-
©93s. 83 gumob badmgbgmow aswsbyzg@l, asgomb mazabo gMm-gMomo
3065 5 303yo@ol 3oL Jomds@mb 65650, mogal ds3d3mdal Jgamdomb, Hm-
3gmbai 9339 30 Bgmos, 5o gmedsmsggds. bEmMgo 9808m3 6565Lmsb
BobYoEMBSLMOL 839330693 FMEO35653906980L Bodmgdals JoGnbols
ymgomo 43560, bmabedo, 030b6gdL. bmadeto m339 odm@Babos magzab-
bg 28 Broor 133emmb obm3obg s dbems, megabo 3gmamo dbgdowasb ao-
dmBabomy, yzgmobsomow gbdamgds ymgom (3mmb 0dsggb gozgmgdsdo.
306s, Hm3mal gommmdoi 120 33.9.-05, 3 doMgmdlL dmemm boGoemdy
s babyyMago(s ,,ggoa@)dnegb‘gqm“ sg3Lb cgoBangnb @mgdoom. gb ggoBaBabnb
Lodndomgda BsBormmdMog 1339 BYgdmmoas 303, Madys 0s603690L
a93boama babymaga s Jobdyg smBommyma mocmmbal 3mbLEGENJ0gda.
30bmamMa@ 04369ds dmadgdamgds, Hm3 ©839690s, 39 dabols 3Grm-
3mE(300md©, donmnsb GoMomddy 30dwmabsmgmdl. sbggg bmagdotary be-
B3L@db LaYYEMAbol sMmogMmmbgem sblgbgdl, MmA o5 3930009, ghma 0d-
©gbo °03300)oo“ 5 dob 3mgdbo gos3g0gdsl dbmmmam ,magol 3mdds
LgoMgds", Mowaseb dbown 3MbLEMMI(30900 9339 oadNmns. 6yabo@l,
mdgmbos(s, ymggomo (3menal dobol goyomazolb aofws, bbgs medmogn bogdg
073, 9306ygds 030l bLgBgds, HM3 sdmMMgdsdmy, MmmaLy(s d0bs xgc 3o-
©93 30b bognm®mgdsdn ngm, Bomabal gobsdBsmgdmom 8@ 303gdmma be-
b@o300006 15 3350M@mmo 39860 3gbmdgmb shds, BmMmBgmbacs, 3oMas
bsb0s, 503600 gogemmmgds LyMos s babyMmagzbg ewadyma 3mbLE M-
(30980L bobomo LEMGgE 3oL g3Mogbol. doGmamos, goMgEsb ©sdz306-
390mabomgal 580l 3g8R6ggs gmdmgdgmas, myydzs gb yzgmoggma boo-
mo@ RBL sBdmMIgom Bobodbby, Hmdgmoa gMo-ghmos 03 540-gu@(3emasb

bogomamegda, HmIgmog byademds 6sbsb bgmdg3Emmgdol ogdsdoy
a0@sb(30 s MMIgmdg Yoomgdl bobynmdal bm@sMaoyman ©edmbdg-

&gmo bymdggHgmgds.



8 3oPbo 1. bga doa s babyHaga

Bobynmdal ogdobs s bsbsb dgbsgmommgrm Mgaob@®aioal d93ga
Y39moxgM0 383¢ma360gds, 3gdmdgmoa oMb o(3bogdl 93 15 33. 3.-ab G-
089 gmE300 6565Lm3z0L gos(3985bg, Mab dgdgas(s 6obs 1339 JoMnbabasb
000zl Bosbal sbsbrman@gdsb.

dgoebgor bodsmoremgdmogo dogmdsmgmds!



39bbo 1. byaboMo s bobaMoga 9

A. 3gbGgmgdol mmbmgbs

6565b gadmads 3dmbogb dom0bol Bodsmo 8gbmdmob 3momzbor 15 33.8.
RM0Mdab LabMazalb babombyz Lo gnmMgdabs ©s Igmmdgmmdals gowo-
(39900 3mmbmzbol ymgds 477 | 3gbenals dabgogoom.

bm@omogmaoe ©88mbdgdaman babynmds som sDm3z00 bobsddg wo-
&obom Gommmddy, MmBgmbygz gowsbze 30y 8560653 636l Lo Fmotig-
ds. M3 dggbgds ©sds8gdom, 15 33. 3. oML, MHmIgmay dynzgmds
sbggg dosmgams bobynmdolb bagsbl, Bbomggdl ab o6 gommgzemabboby-
doom bm@ofonmom ©edmbdgdmm astnggdsdn. oyd(ze gb o gadmEn(s-
bogb 8ol Rommgal o3 babynmdsdon falsa demonstratio non nocet-36063030b
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oMo 08dmb3gdymo &qdLb@n, 089 MAIbEnzo babnEzqgdo brgds asto-
3980b dobss@boa.

o3 (3s falsa demonstratio-b 3606(3030L 35dmygbqdabomgol ous0mgdg-
m0d 3baMgms PMmngmmdgsmaga bgdab owmagbs. 53 dgdmbggzedo 30 M3
m0350 35394039mb ©s 305 3ol BamImBoagbamlb o6 3dmbos asbdHsbgs,
Bobadbyg 80b0dbymals goMmms, sds@Ggdom, sbgzg 15 33. 8.-0b Bogogabs. ob
Rog@0, Bm3 g0d3ygoezgmal Bamdmdomggbgmds 3yoggmb aomsbzs ©m 3a-
896@ 330, Losi BYLEGSE ngm 5mbadbymo Jogo@mmo Labm@agob baBoemal
BmIs, (39mbobor 398 y39mgdL 03 go6DEMobz0lL Lobobsomdmgame.

83a39Ms@, babyomdalb baggmdggmdg Bo60bsl o6 @ 30bH0s ©85Egdnmo
RMo0b dogogs ©s 19360d369mms ab gogdo, ™3 sxbadbamo gofmma Ig-
Bmdgmb 930360, BmBgemog bygmas o6 830698b 8ol gagogsb.

B. 0560b 565bmon@gds BabsbobgmBgzHamgdm gGmogHonmdonsb

Bobol dgndmgds 3Jmbrgl 356065L BabosmBoga B0sbalb sbsdmanMgdals

dmabmgbal ezmmgds BabsbobgmdgzGmmgdm gEmogmommdowsb (394 1, 317
I, 316 Il, culpa in contahendo).

' & mboodgomo, 3obmbgde badmdsmodm bsds@omal Dmasw bobamda, 165.
2 Ellenberger, in Palandt BGB, § 133 Rn. 8, 19.
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830bsmgab, 3oMgzgem Moado, sqzomgdgmos, ™I bbgbgdmmo ©obsbg-
Lgdo, Las IMBabHnggdmmas BobababgmdgBmmgdm YHmogHnmdaosb
Bom3mamdomo gomegdamgdgda, o6 asbowgzbmb bs3mmazgsebo dgb&mmado-
56 BoM8m3masm dmmbmgbsbmab 3mb3u&gbz0nbob.

Bobyomdal Bs3emmzgeba dgbEmmgdowsb Boc8mdmdoemo dmmbmgbgdo
3Mb3n®a6300LoL  godmMnboggb Babobobgmdgztmmadm wGomngHom-
30l 3m3Bgbmnggdgmo ©obsbgbgdal aodmyqgbgdsl. LEmadoo (3ombobss,
03 3MbbmAn (36mdgda dngoemo bogmab m30b9353meb s 393306530,
o6 BoMBmamagbl gs8yomzggmabsmgal Basbol sbsdmammgdols 3ommagde-
mgd0b o306 980b Loggmdzqgemb culpa in contahendo-wsb. s30b d0dgbos
a539o@gmobasmzol ggHmgsebo dgb@mmmagdal 3gmeg d56Lob dgbomBRubgds,
b 30 96 ogbgdmrs PdHY63gmymBarro, 0 dgorzgmb @IYYm3bderos
d99dmgdmes Basbol sbsdmayMgdal dmmbmgbs Bobababgmdgz@mmmgdm
35mMEgoMmgoal M®3g30056. 353mbsmobal bLoboo, gsdynggmo 3o-
Labl 0393L sbggg culpa in contahendo-wsb, oy ob oMs3g0m0mbabrnbo-
96o@ 0J(39mR".

o918(35 dm398mm Jgdmbgzgzeda Logddg o6 gbgds asdyowzgmol 3om@g-
dmaqdsl bogmab 3069893086 s 393306 gd0m. Jaynmeo LabyMagal Bo-
Bomob og0bgds o6 dgadmgds agmb ob, Gm3 dmazgeb 35bdmdmab gamon .
9L 3g0dmgds BaMdmemagbal m3000mb bobynmdal Lagsbl s oMs babyn-
mdab bagbol mgobgdsb. o gb @sds@gdoma 15 33. 8. 56 sM0b Jogoyyemo
Logbab 65Baemn, ob 396 046939, B MJds Mbs, 396 (3 Fobo mz0bgds. dgbode-
dobogo, culpa in contahendo-b ao3mygbgds of ool godmazbyema 6s3emo-
56 Bom3mImdaem 3obnbabdagdmmdabmab 3mbgnmgbznabsb.

II. 6060LOLINBISGIRIBM VSH0NIGOMB3OL BOGIMBMBO RO
306006400

35M©s 53abs, s 3ombagos, Batdmadzs o 56 35M065Ls s Bobsl ImEaly
BobsbobgmdgzPnmgdm m@mogmomds 317 11, 316 |l 8xqbmgdal dgbadsdabsw
5 o) BaMdmadzs, Mo dobsstboo.

3 BGH NJW 2009, 2120.
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o6 JofbBymmgds o3 bgm3dg3emmgdol ogdoom. doModom, awgdals dgd-
73 3oL @ods@gdomn gommgdmgdgdo gds@gds.

53330050, Bobobo s BaMmdmdowggbgm byabetal Jogdm bomdmmoagboem
356065L Mol Bomdmndgs Bobsbobgmdg3Emmadm aEmagfomds.

2. dobss@bo

Logombagas, nym o o6 30dyomgzgmo 3omegdymo, 9(36mdgd06s 3yace-
39eabomgal, Gm3 LabyMagolb baboma o6 aobg3nm3bgdmms Joyommo do-
Bob ool ©s ab dgzem3am nym dmdignmo gfomnsbo ©sdgbgdal 3mblLd-
donb gamamagdda.

39635600l BggMomyco LobodsMommb? 360g@0gob dobgmgzom, bo-
by 3939 gdm dmmadats3qdgdal Bomdmagdabal, donbgoszsm ndabs, Hm3
dbomggdl AHmogMomwsdamabldomgdagmo 0b@gMgbgdo sdmdMsggdm, doom
930L6gd00 3omEadmads, bgmdgzMmadol dgmmg dbomgl o(36mdmb abg-
o0 3569dmgdgdal dgbobgd, GmBmgda ynwzgmabasmgal, Rggmmgdag,
3603369mmm3a60s bgemdg3e4mgdol @ogds-sMmemgdol aomabyzg@omgdals
domgdabsl, o docmn asdbgms dmbammebgmos bodmdsmsjm dubzsda
0533300009dmmo0 Bgbgdol dgbsedsedabog.

dm(399mm dgdmbggzedo gFmasbo ©s3965d0L 3mbLEGY(30s J8b6ags
o Dosl, Hm3 baddg g3Jmbes gMM0s6 GoMMMeb, MmmM3gmoaz Jomasbow
9390136m©s 3o606sL. 93 Bomdmeagbsl asdyowgmol bomdmdsmagbemal,
B9av560L, domnmgds LabyMagzdy omadym 3mbLEENJ(3090%g dbmmmme
09dogMgds, Mol g0dm (3 303ynzgmoa gomEgdymo ngm, (3omboboo go96 3-
300 dyo@39mn bogdal Mgomu@ damdstgmdsda — ndsdn, 1) Mo FoMomAL
dmo(39300 doyoyeo dabes.

4 BGH NJW 2010, 858.
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lll. 6060LOLINBISHIRIBM VSH0NIGOIMB3NROE6 BOIGIMEMSNT(
30RRJI3IRI3NL RO&R3I30

doMnomns, 8oMmnbab, bomdmmagboeml byabasmal 3gdzgmdoom, g30LMgdm-
5 bobabamznl LabmMazal bodzom RIMMMEMSE ©s393d06Mqd0c nbgm-
353000 80BmEgdab gomeadamgds, omdgs 8sb dggdemm, gb gomgdamgds
d99LEmadabs M339 858 gdom bademammgdn dmmagbgdamo m343q6-
&qd0b gos39300, HmBmgda(s, Lbgs smomgdgm badymgdmeb ghomsw, dg-
0(39305 LobYEAS30L 3BMB300 BoboBL s, 8dg35Ms, Job BbE FoMPHMILS(S.
3963560 bobodsmemm 3Msg@nzolb 30b3@30m5, dbmmme m393dgb@gdal
35053935 Lo 3doMabns, oy g089go3gmb ((3om3gnmn 30693mgdgdnsb ao-
3m3nbsmg) dgmdmos, aMbIxmbgdama ngmb, HmA3 8go@gzgmo o6 scngdgzsdl
3oL Bbmmme dmaswo 0bgm®dsznal 393 (339ma© s anmsbdom gogbm-
3o 3mb Mg Ld30MbMb s 393300 gdemn (36mdgdalb Im3mggdal Bnbbom
(858, 9B 3mMMBILmSL 130330 gdmmo ob336s).

ambog s 3gomomboboobogm gs8gomggmbsi go o6 dgodemgds 3Jmb-
©qb 030l dmmmenbo, H™MI 306mMd530L gobbomanl dgdga aos(393m
540-gn&mmosb bodomammgl 3gomggmo aswadqdsgh 08 80b6om, Gm3 dm-
03m3mb bgb@o 0bgmmdszos LabyMagol RoMmmdmsb ©szezdamgdom. gb
3Mb@Momamdgb@o asobbognmmgdom @sdoggMgdgmos, 30bs000b Lobyo-
30 dom0sb FoMmnmdby owadma 3mbLEMY30s 3gynzgmb o odmgz-
s 03ab gogdmal Logmdzgmb, Gm3 o3 3mbLEGM(30gdalb 393 89Dmdemals
39m3bomo goMmmdag 0gbgdmms Imdzgnmo s gb (3om3g aosdmBIgdals
bogoMmagdos.

30bbob mebsbdo, sbgsg Mbs 3sdmzMazbmo asdynzgmal IbGHnsb
390@39mob baddolb MgomuEm Bpamdsmgmdsedo asM33930L 3ommgdamgdab
bbgoggamae dgbEmmads.

83339M0@, 3560653 asMMzas msgobo babsbabgmdgzMmmgdm mGmogm-
omdowsb (394 1, 317 11, 316 II) Boc3m3mdamo 3omadamagds 394 | dnbemals
dobggoom.

IV. 36020

35mEgdnmagdal sMmgg30b goMms, oyyomgdgmos, MHm3d dmgzamal
doggdmmegl dMsemon 98 gomEgdamgdal sMmgg3edn, md(3s, 394 | 3qbemals
FmOHIMoMmgoosb godmdenbamyg, gb dMomo ngoMonmgds s dabn godom-

5 BGHZ 188, 43.
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Bymgdolb gom@gdamgds dmgamal o6g93L. 3m3gdmm dgdmbggzedn do60bs
396 Bommomgdl 8obo dMsmal g8s4oMmbymgdgmb gofgdmgdgddyg, ol go-
dm(z 5L bgdo gongENbamgdmmds Mbws dngebgfmao. dMomb o6 godm-
Gosbagl o635 Bobo Bam3mBag gbmal, byyabatinl, 8mddgwgdadg Bomamgds,
6000356 Imzomgl dgbEmmgdal ©s8b3otol dmgdgogds dggfozbgds aby,
Bmameg bagnmato dsma (396).

V. 0609RQ0TV4AI30R0 BNO60L MRIBMBO

394 | 3gbmol bodoMmmgdfog dgmgal Bamdmamagblh Dosbolb sbsbme-
M690s, Ol Imgnmmdag asbobodmzegds 408 | bobomdn asdyscgda-
™0 0ggMgb305(300L 303mmgbal Bobgwgnm. 88 303mmgbals mebsbdsw, gm-
03569l bos dg330M0b30Gmem 350d0bmgrn damdamgmds, Mmwaba(s
dmgomad 3omEgdmmads ¢339 O30 ©d J0dmmgdyMo Bpamdsmgmds
03 oM3930L a0Mqdy. GnbsbbyEa bbgomds 53 mM damdstgmdsl dm@als
dgo00a96L 9bsbmeymMmgdawo basbal mmgbmdsb.

Bosboe 358 gd0m0  GoFmm-

30l oMgdmmagdol doRbggs sGsb- A. 3gbgmgdol dmabmgbs (-)

B, Bowasb LEMG nbgm®ds-

B. 0560l 565dmonGgds

3ol 30Bmmgdal  Jgdmbggzedags
39bmdgmn o6 0dbgdmes mabobds
30b dnyoegadg s 3yomggmo 8sb
do0b(3 396 3dg0dgbs. 3oL Lodo-
0b3oMmE, Mbos  gogzsMsyomo,
™3 LabyFogz0L MysmyMo Gommm-
3ol dgbobgd 3g@ymdob dgdmbgggze-
do 3ynzgmo gobolb d93(306905b
dmombmgos (Hmameiz 3odybowsb
a0dm3absmgmdl, dsb doanb(y by@L
Bobyomdals bagbols dgbsmhmbagds)
5 3nomBg3ms 30a(3 935b. g0dynco-
390l 38 3039ds, Hm3 ab 53 gabiab
d98(306985L o6 oygsdMmEgdmo,
39630bmmo Lbabadstommlb dobgwo-
300, 5g 13603369 msE.

5 BGH NJW 2001, 2877.

BobobobgmdgzHmmgdm
NEHN0gHnmdoesb (+)

l. 3mb 3G 9605 Bsgmabogals
3sbybobdggdmmdabmab (=)

Il. BabsbobgmdgzHmmgdm
NHNn0gHnmdob BoGmImds ©s
dobos@bo (+)

» BomMmdmdmds (+)

» dobooMbo (+)

> 3omRgd9mgdol RoBmggze (+)
» d@smo (+)

> 3bsbmegMgdamo bosbols mmgbmds
Jgegan: Bosbal sbabmanmgdals
Bmobmzbs (+)
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ob, o9 Medmgbom dmabgMmbgdos dyomggmn gobol dg3306gdsl, Lobo-
domonmmd bagnmato dabogsbo ME3g60sb godmdwmnbatmyg nbws aomsbygo-

&mb.
9L @06bs BomBmowagbl 08 Dasbl, Moz dosmas Bsbsl Babsbabgmdg &ie-

@gom Forydgmgdeb oM®330R6.

39@9a0: 65650 0430 FoMnbobogsb basbal s65bmonEgdol Immbmgbs.

LO3OLLM3AM!

> 6abyomdal bs3mmzgebo dgb&mmgdomsb Es(8mdmdama dmmbmzgbgda 3mb-
396 96300bsb godmMa(3boggb babsbabgmdgz@nmgdm EMmogManmdal dma-
Bgbmnggdgmo ©sb56gbgdal as8mygbgdobs.

> doqbgoszom 0d0bs, HmMI Bbomggdl gMmogHmosdamabdomgdgma 068 g-
gbgdo 88mdMeggdm, oo g30bMgdam gommgdmmads, bgmadgimmmagdal
dgmmg 3batgh o(36mdmb abgoma gomgdmgdgdal dgbabgd, MmBmgda(s 8ynwo-
39mobsmgol, Rzgnmgdog, 860d36gmmasbas bgmdgimmmgdal ©awgds-
3Mogb0b g5005by39@0mgdalb domgdobsl, oy domn gsdbgms Imbammeo-
bgmos badmgdomodm 86463530 088 33006 gd4ma Bgbgdalb dgbadsdabao.

> ambogf ©s 3gomomboboobog aodyomgzgmbsi go o dgodmgds 3Jmb-
©gb 030l 8memeabo, M3 306mdgdolb gobbomgolb dg8mga aowa39dnm
540-g963m006 bagomamogl 8ynwggmo gomsodgdagb 08 80b6am, Gm3 dm-
03m3mb dDnbEo 0bgzm®Isos LobyMagzol BoMmIMENSL s 3o3doMgdaom.




dd®Jbl 2. BIANN aMIDI3IMA33b6IB0

(0560l 8bsbmomMgds Babobobgmdgzmmmgdm dMsmoab aod8m, bz-ob 317-9
dmbeob 89-2 6sBomobs ©s 316-g 3qbmob msbsbdow)

3L ,,83606838" 2013 Bmab 1 3o0bl 33L nJotorgmao 83‘36630160[)0306“
dgodabs boomgbemg goM@Gmagomo, MHmIgma 396 omgbs Bamzol Hoombda.
Loomgbmg 3o EmBarmals msobbe 20 000 $-0b mEgbmdom dob Nbos gomsgbo-
5 3 ®30b gowsdn, 2013 bemal 31 ngmobedwyg. 306500056 33L ,896563g“ cob-
bob go@aboslb ggm sLbMgdos emagbar gomsdn, 356 30 ngbobl 8ndsGms Ll
»JoBorgma 35630L° 3Mg0d-my039Mb, gom@galb, Labbol domgdol mbmga-
Boor. gomand 3903mb3s I3 ,dgbsHFab* goobmabambsmmds, Lgbbals 3nb-
BbmdGomds o gonade3bs gmgd@Ombamo gmb@os, baws d3b ,396063gb"
bobmgs, bybbobmgob Bstmgoanbs MdGNMEzgmymys, 39Mdme, 15 ngmabed-
4 03MM 7300 398 300M ba 30do 3gdamg mgnbo 356 30L babamagdmme
s d3bg3g M9a0bGMaMgdamo g0Ms36mds baMgmanbs LaBsm3mb ©sds@gdom
Lodnomgdgddg. gomtan bgMomdo Ymomgdws, MmI ,oc0b0dbyma 3ommdg-
30l og3dogmgnmgds bogdomabo ndbgdmms Lgbbolb dobomgdow®. a3 239"
65M393“ opagbom 3omsdn (15 03mobedwyg) BaMowanbs mbHMbigmymys.
dogbgoago 830bs, 856 1 5330b@™b gomEgabasb donmm BgMama, bawss ob
00b0dbogs, MM ,d563L aonhbrs Loggmdgmosbo gdgo dab goebrabmmbo-
AMdobomob Qodoaanﬁabom“ s bb ,JoMoyemao 60660“ oo gob3980s bgbbl
3obdg. 030l godm 33L ,396563gL“ dmBos bbgs 356330 Lgbbal ohjsmgda-
™o Bgboo smgds gzcm domsma 3Mm(396@ 00, Mol gsdmg dob oswas basbo
1000 $-0b mEgbmdom; gofos 58abs, dob dmaBos 3L ,JoGroxma dgnEby-
mdobmgob® 306gasbad@gbemml, 500 $-0l, 3505bs, 306000056 356 31 ogemo-
b8y 396 dmMabBEGM Mobbol (20 000 $) ogsM3s. oJgsb as8m3wnboy,
3L ,38965683" ambmgl ,JeGommo ds630ba06“ 1000 $-U, 30600006, 35630
3 gog3o Lgbbo, ob o6 3Bz bbgegsb MBMm domam3mm 3968 056n
Lgbbal smgds, sbggg nmbmglb 500 $-U, GmBmob gomabosz 3ob mmbas 3om-
a5bad@gbmmb baboo s 200 maMb, Hm3gmag gobbos 03mmgzobs s aon-
(4)0360060[) 6360b@50300b0b.

7 30b9bo dgagb0mas bg6sgbo LobodsGmmmb Bngm 2003 Brmab 21 oAb a53m@Eobaema
30056939@0mgdab Jobgogom, bogdgdg — 33-1156-02.
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A. 33 ,8965689“ — mmbmgbs ,JoGanma 5630L° 808G

1. aMOIbM36OL BOGAMBMBO

1. bgm3g36mgdal owyds

0dabsmgal, ®m3 gHmds dbscgd Jgmeigh BoGmmanbmlb dmmbmgbs, Hm-
améz Bgbo, 3s0 dmGob 9bs oMmLgdmdegl gom@gdamgdoma BEmogH-
omds. Rzgblb dgdmbggzedo 30bmboesb (3omboboe 38dmdabsmgmdl, Hma
3L ,896563gbs" s ,JoMmm ds63L“ ImMnl 596 gogmmIwms Lgbbal bge-
dg3e9mgds. ,JoMommads 356335 Bmadams3gdgdal dmem g&e3dy Mota
oggs bgbbab ao(3985g. dgbodsdabsw, abdals 3ombgs, o Mab Logeydggm by
dggdemos 33L ,396063gL*, Fmbabmgmb ,Js@mmm ds63L“ Bosbals sbsbrs-
mE9ds?

2. babatrg bgmBg3@umagds dmagato bgmBg3@umgdol awgdals

3omeydgmgdon?

Logombegos, bmd o6 s60b 8mzgdamo Bobstyg bgmdgiamgds, Gmd-
03 »Jofmmmds 356335 somm 3omEgdymgds dmagznsbgdom Lgbbal
dmagofn bgmdggamgdol ©ogdsdg? Gmameg Bgbo, 3gHdm s3@mbmaas
3bomgqdl odmg3lb NBmgdslb, 03000m6 gobLbadmgHMB, Ms Lobal dgmaegadg-
Bl g003999396, 96 Foomgdgh o s@s dgmeg dbstnl dgmsegabgdsl. dgbe-
3530bo, ,Jomma 856303 Bdmaswo mz5mbsdGabom, Moz30LYGSmOS
bgm3g3Emgdol ogdal sMRg35630. FbmEmmeE 353mbs 3ol Jgdmbgzgzsdo
dgbodmms agmb dbatg 3omegdemo, bobgmdg@mmadm myaMm@dg 3ss3g-
omb 9g(39380. bgmIggmmmagdolb ogdal sdgzefn gommgdamgds dgbad-
mms 30dm3nbofmgmdmgl Babstg bgmdg 3G mmgdosb, Gmdmamsg gMon
o6 mMagg 8bomg Babsmg bgmdgzBmgdom omgdl gomegdamgdsl, Hm3
3mg30569300m 30553m@IgdL (3sg., babbob) Bomsgsm bgmdg3Emmadslb. gome-
a0 go6(3bogds, HM3 NBOHNB3gmymealb bomggbs ,bs33sM0bo ngbgdmes
LgbboL Fobomagdaw®, o6 dgadmgds Rsanmgammb Babofg bgmdg3Mmmgdoc,
Gmdgma Imaz006gd00 dmagatn bgmdg3Emmadol sl ababsegl 3n-
Bo. ngo 3g0(393L Ibmeme bymdgaGmadol ogdal 306mdal asbdsm-
&qdoL, Bm3 sqyz0mgdgmos RbBEHNB3gmyma3al Booagbs, s gsbzbowmgds
sbg3g 396 Ronmgmygds bgbbob dg3nMgdswm, 30bsowsb Lbbal dg3amgdabmgals
BygMommdamn gmdss bagocm (bg-ob 628-g 3qbmab 89-2 Bobswawygds).
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3. BabsbobgmdgaHmmgdm gomegdmmgdol oMmgg300s6 398mdmnbatg

8mobmgbs (bg=ol 394-g dxbmals oMggmo 6sBomals, 317-g 8xbmoals 9g-2

656omobs s 316-5 dxbmab dabgogom)

3L ,3965630L" Fmabmgbs ,JoGormmoa d5630L* B0dston gbodmms go-
dm30bamgmdoglb Babobobgmdgz@ymmgdm 306mbabdngMa gomegdemgdg-
30l oM3930056 (C.i.C., dFsman Babsbabgmdg@nmgdm gemogHomdsda,
b3-0b 317-g 8mbemol 8g-2 Bobogo). 0dobamzgal, H™I gMHmBs batgd Bgmegl
dmbobmgmb babsbsbgmdgamgdbm gMmngBonmdal gafamgdda:

3. BababobgmBg3Hnmgdm gommgdnmgdomo RHMogMHonmds

Lsgombol gom&dsggdobmgal: 317-9 dqbmolb 8g-2 bobomoabs s 316-g Bqb-
oo gobLodmgMmma 3sbnbobdggdemmds gbgds bymdgz@mmmgdab LEowmnady
©IMM3gNm 33mEadamgdsl. of, 930M39mal ymgmabs, masd&gds gemoab-
b3ngFgdolb gomEgdmmagdgdo, MmBmgdaz aMgammomgdamos bi-ob 316-g
qbeol 3g-2 baBoendn. Basbal sbadmey@gdal 3absbos, MymgdssMmmggnm
3bomgl sbsdmagmmb Dasbo, GmIgmag bomdmandzs ndom, MmA ogn bgymadg-
mgdob dmIbogdob LEGVEEsdy brmdady ©IBYsMmgdam MOmogMmmdsdo
930000 Bgmmg 8boMmgbmab, Mams(s Bgmmg 8bafmgl BomBmgdgs 3ol Jmbgdady,
LodoBnmadmog bozgomggdbs oy 068 gMgLgddy Dgdmddgwgdal dgbadmagdemm-
35. 3gbadodabag, s65dmanmgdal §d3980gdeMgds ,6mdal go@Mgdab dgwg-
350 Bom3mdmdama bosba. gb ob dgdmbggges, Hmegbsz 8gmeg Bbatg mogoba
4890098000 Bo(8mImdL bgmdg3mmgdolb ©ogdol Immmwabl, bmmm by
96mds 535b. 3530bo@sdy, Babsobobymdgimmmagdm g8s3dg bomdmadmds be-
bgmdggenmgdm gemogmomdal dbasgbo bpmdoma gAmagmmds, MmIgmos
039 Egdmgdl dbatggdl 316-g dqbmal 3g-2 bobamda 3sbLsdmzHMma a«-
mobb3ogmgdal gommgdnmgdgdol ©ozgel. bymdgimmmgdal 3m38bawgdol
LEd©0s YbEs 356035MB ML GoMome, 3gMdmm, ab dmazegl dbstggdol dogm
33065396930 abygdsl, bgmdgzemmagdol 8m8bowgdol, GmImoams(s,
dgbadems, Labgmdgi@mmgdm g@mogmomdal Bsm8mdmdolb 3bgoggmmdsda
d0mygdoo gfma dbamg dgmeg dbatigl odmggl mogal gmgdgddyg, Jmbgdtog
Loggogbes s 0b@gMgbgddg bgdmddgmadol dgbodmgdmmdsl, sb sbmdl dom
53 8bafgl, 56 Fbamgms dmmal 56LgdmdlL bbgs 3bgsgbo baddnsba gGHomngFomm-
d900.

390mbowsb 0M33935, ™3 I3b ,3965MTgbe” s gomMaol dmEob Jgoas
dmmodoMs3gdado, Lbawsi gom@go bofas Hmamtg ,JoMommo dsb3ab”
369008-mg0i3gM0. 3gbadsdabaw, 33L ,865MBgL" dggdemm, gzememos, Hm3
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Logdg 3dmbws Ll ,doomma 356 30L" BoMdmIowagbgmmsb, Hmdgma(z 8mg-
39009809 356300 Lobgmom ©s YPmgdsdmboma agm sbggg bgmadgzMnmgdal
3m3bogdadyg. dgbadadobaw, dgagzadmos o30b3360m, Mm3 3L 396063 g-
Lo o oMoy d563L" ImFab obygdmmo dImmadomszgdgdol dgmgaswm
Rodmyomods Babsbobgmdgitnmgdm mMmogMommds babbob bgmdgz&a-
™330l aoxmmM3gd0b mamdady.

3. 8mgomal 3sbybob8ggdmmds BomdmBswggbemal 8md8gmgdobmgals

Lognmbagos, Modgbow dggfozbgds 6s63L 03 3omgdol dmgdgogdgda,
Gmdmgdog Imddgegdgb Hmame(s 8ol bsImawanbemgda, 56 GmIgmos(s
080 04q690L Logmmamo gomegdnmgdal dgbabEmmgdmoew. b3-ob 396-9
Inbeol mobobdow, ,dmgzomgd mogabo 3obmbagFo Bomd3mdsagbmol o
03 30Mms dmgdgegdobomgal, Mmdgmmag 0an 04gbgdl bLsgmmot gommg-
dmgdams dgbobEmmgdmoa, abymogg ImEmmmdom qbws sgmb 3sbybo,
Bmamtg baggomomo dfomgnma 8mddgmgdol ommbY. Mmamtig dgdmo
80badbs, gomMan babsbabgmdgMamgdm gemngMonmdsdo Imddgogdws
BmamMg 356306 3Mg0@-mgyagen, dgbsdsdabow, ,JoMoma dsbza® 3o-
Lgblb 0398L gom@aal dogM aobbmE(30gmadygma yzgmes 8mddgrgdabmgal,
mdgmo(3 ©3o3d0Mgdmmoas gomMaol, HmamMz 3Mgood-mxomob, bod-
300bmdslosb.

3- 3oRy¥39mgdolb oGrggse

03abomgol, Bm3 @owaglb LL ,JoMomo 85630L% 3obyybobdggdemmds, bo-
bgbg bs 0ymb 35630L (Bggbl Jgdmbzgzedan Bamdmdawa gbmab) dogm goem-
g0 gdol aMm3g3s, MHmIgmo 30dm3nbomgmdl 396mbabdng®n goem-
©9dnmgdocn YN0 MNMnwsb. 30650056 babsbabymdginmgdm v&-
20gOnMdodg o6 MbgdmdL bgmdg3Emmgds, dgbsdadobsw, o6 sMLgdmAlL
dofomon gomEgdymadgdo. bi-ob 317-g 3qbmal 3g-2 6sBormo onmgdl
Lg-ob 316-g 3bemal 3g-2 65Bomdg o Fobdo oMgaMmomgdae ammabb-
30ggdals gomegdamgdgddyg. Lg-ob 316-g 3qbeal 3g-2 boboma onmgdl
3MB3Mg@mmn 39mgdmgdol ,d0bssMbLY s bobnomdy o s30m vagbL,
3 gmobbdogigdol bmgswn gommgdamgdgdo s@bgdmdl 3ommgdmmy-
domo gFmngmomdob gofamgddo, anmobbdnggdol zommadymagdgdals
3036 9@ o Jabsombo 30 ©s393306Mgdmmns 3mb3Mg@m 3g8mbgggelbosb.
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Lsgoombol gom®daggdobmgolb: bgmdgz@mmgdal 8mmsdsmsigdol Bbsmggdal
39933980 oMba 56 oMl gobgFaemo. nbobo sdmngdamns (3o 3gmm
dgdobgg390Ls s 3Mb3Mg@mm aocg8magdgddy. bgmdgmamgdol dmdbewgdal
983Dy Bbamgms 360d3bgmmzgaba (3mobbdng®gdol) gommgdamgdgdas:

1. 06ggm@3o300L BobmEgdol gommgdamgds 03 g56g3mgdgdmsb ©s353d0-
9d0m, BmBmgdo bgmdggnmagdobs s dobo Jgogagdobsmgal (zombobaw
8603369mmgobos. B3 RRGm 358me 3 mos Immadams jgdal ghomn bty o
(53 YBO™ 8gGo@ asmz0m(3bmdogMgdmmoas dgmmg dbsmg bgmdgzEmmgdal
Joboomblbs s 3909398006 393806 gdam, dom gymm 3g@n Imombmgzbgda

MBqbogds 0bggm@mIs(300b (g563568)g80b) 3omEgdmmadal. (30mzgmm dgdmb-
3939030 0bgm&®ds300L 80bmEgdalb gomegdymgds dgbadmms, MRgzgdol do-

(3990L gomEgdnmgdacm aodmabo@mb. ynfopmgds bos 0gd(3gb 0dsL, Mm3
gfoma Ibatob 0bgm@mdszoolb doBmwgdol gommgdnmgdsd LEMmow o6 gsdm-
Goibmb dgmeg 8bamol 3ofMowo 3sbnbabdggdmmmds 08sbmsb ®s3sgdnmgdoom,
A3 356 0bgmEmdaz0al Bogmgds LEMmaw dgmeg bomgdg @edmngdamo
aobamb. ymgam omzgnm dg3mbgggedo bws s0bmb-s0bmbmb, oy s o
35b3@odoo gzobEgds dmadamsgzgdol gMo dbamglb dgmEnbogol nbgm@ds-
300L (56 ®Rg30L) Bnbmmgdals gormmgdmmads.

2. 3mmadaMs3gdgdol obygds, Mmameg bgbo, o6 sgomogdmgdl dbamgl,
03 googmm3mb bgmdg3@mmgds. 8mmods®sgzgdgdo o6 bs@m3mdmdl geo-
39%0b oEgdol gommydnmagdal. 3bsmgl dgndmos, o6 ©egmebbdmb bgmdgs-
e gdal 306mdgdl s o dmabgMmb bgma dobby. myd(3e 0d Bbomgd, MHm3g-
o obadamgdnm bomdsb s Immmmabl Bs68mImdlL dgmmg Bbomgbosb
803s6mgdom, Hm3 bgmdgzMamgds s30mgdmae ©onEgds, 3sbabo Mbos
28mb ImEa3s6s39d9d0L onbadnmgdmaw dgbyzg@obs s bgmdg3Gmmgdal
36 9d0L g5dm. gb o6 Mbrs 0469l goagdymoa obyg, HmA 3obmbolbdagdmmmds
9bgds momgmb bmmme 03sb, HmB bgmdgiMmmgds o6 snom, sMsdge of
3obybabdggdmmdal Logndggmos abgm@dsool dabmogdabs ©s gogGombo-
mgdob gomEgdnmgdalb @oMmmaqzs, HmImoamss Ibamgl saqgds basbn, gabe-
0056 gbom ,356@bommal Lo@yzob®. s8sbmabsgy, Nbws s00badbmb b, Hm3
3bafal Bogm bgmdg3Emmgdol ogdal dmmmenbom gobgmm ©sbobstiggdl
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2BGH, NJW-RR 1991, 1240.
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99®930: 53mb dgdmos, Fmbobmgmlb sbBmAEL oG gMosmna s sMsds-
&gfosmuma Dosbolb bLEMmo MmEgbmdoc sbsdmenEgds 394 1, 317 II, 316
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bogzdggmdy.

II. 0060L 960DRIVAHIBNL 3MAILM36O 992-3 RS 1003-3
896RJI30L LOBVIIZIV DI

35 993mo 50badbmmo dmmbmgbals, mo3mb dgadmgds 3dmbogl ob-
Be@ob JodoMm Bosbab sbsbmon@gdol Fmmbmgbs 992-9 3qbmob dobgogom.
03 ©gmod@neo ©sbsbgbal babsdnmmdgdo, 396dmm, basba, Bosbal gs8madb-
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o Lobgbgs — 96DmM3s dGsmgmma Ndmddgomdom — 85306, Mmegbag dob
ob3s ImJdgmgdal gommgdmmgds — @ssb0sbs magmb Lbgmmo s Josygbos
o830 basbo.

992-9 bl dobgozom Bosbo s65bmsnmEgds bgdmo Imyzebamo meg-
bmdoon.

35M©d 50bndbmmobs, mogmb og3L sbgzg Basbal sbsbmon@gdal dmo-
bm360b m3emgds 1003-9 8bemal dobgozom, Maasb s6dmML dgbedg SoMms

abo(30390 o9y(30mgdgmo dmIgdo o6 Fogymas.
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1. aMOIbM360 394 I, 317 11, 316 11 3I6RI30L 306LIRINA)
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SBBMAL 53mbm3zaL, FoMmaemos, 300306 of 1 Ds6gds Keb3Mmmg-
mmds, 99330 Mdgmb Lbgnmobs ©s gobdMmgmmdol ©sb0sbgdal dgwgasm
83m hogamms dm 3dn. o9y Im3b hogogmonmom gsb3Momgmmdbol @sbosbydsc,
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o3 »P39mgdM0g0“ (339mm@ Rogemoemon) dmzob dgmggemss dmbammubs-

3 0b. g@smuGe: Mabnsdzocmo, bsdmdomodm 3mogdbol 3m3g6@oma, Bogbo Ill, dob@yy-
60s (Mgw.), 2019, 3xb. 412, 390 19.
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Loba 39 Y39mgdL dmgal gebIGmgmmdal sDasbgdsw (413 Il) 3oRbgz0L
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Loggonl bgmymags Imgdgm Jgdmbggzedn asdmbggmmos sbdmEab

30bgbdgmgamdmago dmddgmgdom. d0dgbdgogamdmomds, g933035tmg68)-
Gmdalb mgmEool msbsbdse (conditiosinequanon), Labgbgs. o dggbgdes
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390magd dgadmgds donmmb dmgzo abnsbgdmmo dgymmmol @obsbgabsb.

33. bmA3ob s(3g0mo 8obsbo

Logombagas, sGolb o o 317 1l, 316 1l 3bemgddn gomgamabbabgdama
053(3930 3o dnmgdolb dobsbo Mdgsmme bsdmdsgamm 3mb@Mo3gb@al
(335 dm30m 30ygbgdmma bosbobogsh. gsds@mbgdama ImbsbdEgdal do-
bgzom, 9.6, ,gbodogyma gbom gowszgdemn 0bgbdgmgamdmomdosb”
398m380bofg bosbo 83 bmM3al 80bbom Imzmmo oF oMab. Lbgs ool
©5b0s6gd0l dgmgaem domgdnma gbojognmo GMmazds oMol ymggmeomo-
@60 Mobzob Mgomadgds, Gmdmalb dgogagdos mommgnmds 3063s Moz
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4 BGHZ 56, 165 f.; BGHZ 132, 344; Kétz/Wagner, Deliktsrecht, Rn. 137.
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mob dobgogom.

II. 992-3 RS 1003-3 3IbRI3NRO6 353M3RN69»I 3MAbM36I30N

03mb dgodmgds 3gmbrgb sbbmMalb 8odston sbgzg 992-5 s 1003-g
b gdoesb g0dm3mnbomyg Bosbol sbsdman@gdal dmmbmabol wagmgds.

15 G abosdgoemo, bodmdsmadm gmmgdLob 3m3gb@sma, Boaba lll, dob@mHas (Mgw.), 2019,
3qb. 412, g3gemo 14.
16 G abosdgoemo, bodmdsmadm gmmgdLob 3m3gb@sma, Boaba lll, dob@mHas (Mgw.), 2019,
dab. 408, 39emo 20.
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390b 662 Il 3gbema.

Lsgombob gomG8s39d0bsmgols: 662 Il bl sgomo Basbob s6sbramMgdals
LodoMmmoal Emads@ngob gomamgdda bsgdomm Logadsmms. gMmma dmbobdmg-
30l 065b6350,% 0l BoBmawagbos LBMMg© blgbgdmma 3mBgM(30omnbs30al
36M0b(3030L Bm@3oGogm 3mbLEObE (300, MNd(3d EEabMgmdom gads@m-
6gdmmos LoBobssmdmgam dmbadMgds,? Mm3mol dobgogomsz gb ebsbgbo
06835@ gMnsma Dasbol sbsdmanMgdsl gdbobnMmgds s 9393l 983 3560w@
413 | 3gbedo godystigdam 36ab303L. gb bm@m3s o6 8mddgmgdlb @gmaddn®
Lodommamdn, Mol godm(g 93@Ma35Mn380 sDNsbgdemon oo 39 8mombmgl
©53%05698mabogsb Jgmdmasto Jg90mmadobsmgal Bosbals sbsbmsnMmgdsl.??
b 3965b3bgma ascgdmgds dgadmgds bmmme 413 1l 3xgbemol Babgogzom

2M285@gMnamm@a bosbab godmmgmabal 0dbgb gomgamabbobgdamo.

7 0b. @g@omnmow Hoybnodzoemo, badmdomsdm 3mwgdLab 3m3gb@sto, Boaba lll, dob@yy-
0o (Mg.), 2019, 3xb. 414, 83-19 s dm3g3bm 3gmgdo.

8 BGH NJW 1956, 1234.

' Larenz, Schuldrecht I, § 29 Ild.

2 BGHZ 76, 185; BGHZ 77, 120.

21 BGH NJW 2005, 1050.

2 BGHZ 86, 212.
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BoMomgdamb 98 mmbobdogdadg abbMmgdabamgal bafmggdals aobggs, ab 396
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2 BGHZ 86, 212.

24 BGHZ 80, 368.

2 AG Herne-Wanne, NJW 1998, 3651.

26 3mMb396080b 35300960 393mb3zgmn aym 0800, AM3 MMs60dsGMMIS dogmgoals 3gmm-
39l (3mogbomon) @sbogwm8n sanmal 8sgngMom Bgbdg owgm8s dgbmagade.

27 L ooschelders, Schuldrecht AT®, 344.

28 Larenz, Schuldrecht |, § 29 Iid.

2 AG Herne-Wanne, NJW 1998, 3652.
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33 Kannowski/Zeller, Jus 2006, 983.
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* 0d30, 3geo 5.

3 | ooschelders, Schuldrecht AT, § 21 Rn. 1 ff.

3 6. Jgydmgdemmdab bobggdal dsoMmgw gobbbgoggdnma 3o@gammogda: gods 0dg, be-
Bmgomagm 3mmgdbolb 3m3gb@sta, Bogba lll, gob@mGos (Mgw.), 2019, 34b. 401, 39emo 11
©5 d93c0am3bo.

3 | ooschelders, Schuldrecht AT, § 21 Rn. 3.
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3% | ooschelders, Schuldrecht AT, § 21, Rn. 8.
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bgmon s@bgdmmo ago6mzgbymmo Bngomn gobsan®wmds.’ 530@m8 Lognfm bog-
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40 8gbbodzocmn, Lodmdsmogdm 3m@gdbob 3mBgb@ecn, Boabo lll, F56@ s (Fgw.), 2019,
3qb. 361, g3gmo 7; ogdgg, Igb. 382, 3gmo 1.

# B, dgbbodzocmo, bLodmgomadm 3mwgdbolb 3m3g6@scn, Boaba I, dobGmns (Mgw.),
2019, 39b. 382, ggema 2-3.
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360L 08539 dm@gmob sbom LIsMmEBRMbMs g35mMb s 339 nbrogosmNEa
603dbomss gobbsdrgmmmo.

sbgmo godagsbs sEabEnmymaamas, Maash dgiE3momds 3ol s bog-
@0l 167389, 5edgm M30Me@qboe Jgmabbdgdol Logsbo. dgbsdsdobaw, bogmo
335MmM3bmmn o6 nbmogomsmu@o bodbom gsbLsdmgEHNma ggM adbgds me-
30b0 316900, 53 030Lgdsl Job 960ggdb gotngqds.** 530@m8 gMmo s g0z
Bogmo bbgsmabbgs gotnggdal gomamgddo dgadmgds bob gzs6imzbagmo ngmb

5 bobs(y nbngnysmyMo.

8sg3momoa: -8 565 bmonMgdal bobs(33mmE 03obMs gomogdmmgds d-b babsdg,
8 3ob 3bmgm0sb RsBmmygzebmb bobdama ,3m@dg 911%. oo bbob
dngdal dg8gga -3 osgbm a-b, HmIgma(z magol bobdo ,3mmdg 9114-L
4o0ob. o-3 0gos gb sg@mB8mdaema s 3-b Rsdmmygabs.

83 dogamomdo o-bs o &-b ImMab sgdymon bgmdgzMmmgdolb Ggomamgddo
bobdato ,3m@dg 911 sMal gg3ommzbymo bagmon, Mowash dgmsbbdgdoo gsb-
LodEgMMmO M30bydgdal IJmby o3@™IMdomn o-b dg3cgsb dgadmgds g3mabe.
boagnm &-bo o 9-b ImE0b oEydym bymdggMnmgdsdn ngogg bogoma 0boago-
omM@o 6n0dbom gobbabdmgMmmoas, Mowasb dgmabblgds w339 3mbzGgdmm
53@mM3mdombg Imbs. gbedadabom, 3080x360lL dmage®a 3Madgmando nbos
0gmb 00300 g3oM0a9d0b dobssmbo: oy dbomggda dgosbbdwbgb 3mb 3G g@mmo
Bogmom ob bogmgdoom dgbemmagdadyg, 35d0b gomEgdmmads nbpozomsmyma
603600 go6LsdERgHm0 bogmam dgdmagamamgds, bmem oy Jbamggdds dbm-
mmE bogoms g350ab m30bgds gobLadmgMagl, 35306 gomEgdymmagds azommg-
bmmo bogmomss dgbabEmmgdgmo.

2 36. dgbbodgzoma, Ladmgsmodm 3mwgdbolb MBbmsnbzmdgb@smn, gccc.ge, 25.08.2016,
3qb. 381, ggmo 3.

3 3. dgbbodzocro, Lodmgomadm 3mwgdbolb 3m3g6@scn, Boaba I, dob@mns (Agw.),
2019, 39b. 382, ggema 2-3.
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8mygobomao dogsmoma bommom sh39693L, MM babdsto bogmas dgndmgds
0ymb a306mmzbymo. dmmmb s dmmmb sMbgdmdl bobdat bagomms ggofngs,
bgmmgbgdal 6odmdms ggo6n ©s 5.9. dog., o9y bgmdgzemmagdol bogsbo go-
mb3sbab ,39d0@MM0s”, (3bows, gommgdnmads 53 3mb3GHg@Mma Nbogomy-
610 ©d 9gPMdE MM babs@nm Mbws dgbHmmmglb. BogMsed, oy gomEgdamgdob
dgbEmmgdal Logbsw 3bscggdds Bommbdsbaol bgdabdngMa Bobo@n aobbodms-
b, 3300Mmgbmm bngmmab g3o43L Lagdy.

3. JgbGumagdol Lagbob Jg(33momds

0309650, M30M3qmaba, gobamzzgzns, oMol o oMo dgbEHmmgdal bo-
3560 g35Mm3bmma Bagma. Lz-ob 382-g FqbEal Mobsbdsw, azoMmmzgbamas
Bogomo, ®m3mob dg33mas dgodmgds. Im3ndm dgdmbggzeda Laddg gbgds
3Mb3Mg@ e 6b3oM o3@mImdaml, AHmIgmog msegobo mgzabgdgdom gfomo-
Moo s 30bo dg(33ems Jgndmgdgmons. 30gbs, dgbEHnmgdal Logsbn
56155 3356MmM364yemo bogomo.

3. m3039d@uco gndmgdmmds

a5M©s 530bs, JgbEnmgds dmgamobmgzal ob yzgmobmgal dgndmgdgman
mbs 0gmb. 8mzgdnm Jgdmbzgzedo s3@mImdamo ©s0d@3Ms s 6s30bMo
30m©9dmadol gbEmads oMo Fbmeme dmgamobmgal, sedge 6gdab-
30go 3oGabogol dgmdmgdgmos. 58gbsw, Labgdgs mdogd@ o dgudmad-
mmdo.

2. Insmagonco sbzghs — Immbmgbal 39byz9@o
3ol Immbmgbs Mo@ab dodsmon dgbyws 3omEgdemgdals dgbHmmgdals
dgydmgdemmdals godm.

A. m335b mmbmgbs Go@obogsb

338 mImdomol goo(3980L momdady,
4771

. LOYAMXMM RILAS3BY
modsl o6 o3l Mo@obogsb og-

GmImdaemal go05(39d0lb Immbmg-
Bob axmgds bz-ob 477-g5 dgbemal
306ggma bsBomnwsb gs3m3wnbs-
6.

l. 3mobmgbol BoGdmImds (+)

Il. 3mmbmgbols 3969398 (+)

> 3gbBmgdab dgndmgdemmds (+)
Jgga0n: madslb oMo og3b MaBabogsb

33@m3mdomob go©s(3930Lb dmmbmgbs,
4771 (-)
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B. 6380b dmmnbmgbs msdsbasb gmabbdgdamo bLogsbayMob gsmsbool
0omdobg bg-ob 477-9 3nbmob dgmeg bsbammoal bogmdggmdg

Go@ob Jgbademms 3gmbrgl modsobogsb dgmabbdgdamon bLogsbm@oab
dmobmsbol egmgds b3-0b 477-g 3mbemals gmeg bsBoemal Laggmdggmby.

830bsmgol LagoMms, dmmbmazbs ngmb Bs@Imdmdama, o6 dgbywgb o
0ymb gobbmesngmagdswa.

IV.3M0OIM360L BO®3AMBM3Y

8b0dbgma Fmambmgbal BacdmImdabsmgal Lagamms, Jbatigms ImEab
0509890 0ymb babynmdol bgmdgz@mmagds bz-ob 477-g 39gbemalb dgbo-
3530bo. B80d s msdsd sbgmo bgmdgEmmads awgb 15 bydgddg@b.
dgbododabo, 3mmbmabs bofmdmadss.

V. 3aMO1M360L 336933&0

099330 BBl Immbmgbs dqbadmms d936ywamaym b3-0b 406-9 dxmbemals
306390 baBoemab Laggmdzgmdy, oqzo mEmAbmogo bgmdg@mmgdol dgmemg
3bocgLb mzmgds 943L, Mo mggeb dabmzolb s 3obEgdmm gomogdamadady.

Hmgds mm3bM0gdszommgdamgdgm bgmdgiHmmgdsdo gho-ghomo dbsmab
dmabmgbs dgbymgds, LadoMmmmnsbo agbgds Bgmmg 8bamal Ladsbybm dmon-
bmgbal 3969398 9(3- Bobssmdmga dgdmbgggedn, dgmeg Abatg sGsbobamdagmm
BamBomgmdado smdmBbmgdmms, Ma@ash sl dMamal gomgdy wegzob&gdm-
o mag0bmgal Baggdasbn dgbemmagdol gommgdmmgds ymggmagato Ladaby-
be Lofggdmab gofgdy.

d96y39@&0mo Fmabmgbol Lodsbgbm Bmmbmgbs M3 sbgzg gedmamazbg-
35, 335b Lbg-ob oM 3gFmo 3mbma of aobbodrgMagh 3nMmadnm. oxdie Lbg-
ob 406-g 3qbeo 83 gocmomgdal LaBobssmdpgam dgdmbgggzel sGgammomgdl:
396dmE, 030 30Ma gsmsegzabaymgdagmas gomEgdamagdol dgbemmmadabegsb
bgm3g3mmgdal dgmeg Bbamab domygmma J3ggdab 8ndgbom, 8ol badsbabm
mabmzbal egmads 9mbomBymbrogds. vdgwsb 30 M3msbzzboo (argumentum
e contrario) dgademgds 03 ©ab3zbal gsdm@sbs, Bm3 Jgmeg BbsMab sMedMamg-
aeomdal d98mbgggedn dob dndator Immbmgbs godmoatobgds. dgbsedadobag,
bLg-0b 406-7 Igbemals 3oMggmo Bsbamob m3nwsb 33606 308mdmabamyg, Lads-
Lgbm Bmmbmabs 3gbywgds, Bmzs bLada Bobsdommdas ©a(smmo:

(1) orgdamos m@8bMngn bgmdg3@mmmgds;
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(2) 3060 gomsgabagmadamoas 3ommgdamgdal dgbemmadobsgsb;

(3) 3omEgdmmgdol gbEMmmgdobogeb gomogobygmmads osMss asdmbggnma
dgmg dbomalb dMsmoo.

3. m&G8bGoago bgmdgzHmmgds

0809bs, M30Mmzgmabaw, Lagombogos, Logdg gbgds oy oMs mMIbMng
bgmdg3emagdab. 406-5 dqbmdn babbgbgdo ,m@3bGage bgmdgiEmmagds”
amobbdmdlb m@mabGMogem dsgommgdymadgem bgmdgzMmmgdsl, Gmdemab
OMBLYE MMngg dbaMgl v30LM0s gomEadymgds dgmmg dbamol dndomon.
Go@obs ©s madol ImMob onm Babynmdalb bymdg3Hmmads, Bmdgmacs
mMogg bomgl ©30LMgdL 3omEgdymgdsl 9Mmdsbgmals dndoto. 3 bsc,
Labgbgs mEIbEg0 bgmdg3Ermmagds.

4. ao0m330b9xmgds bLadsbgbm gommgdnmgdobogsb
30M@s 53abs, Logomms, MmM3 Moo aomazabyygmgdamoa oymb gomog-

3 gdobagsb. dm39dmm dg8mbzgzedn Modo aomazobygmgdamoas mogabn
39mEgdmmgdobogsb dgbEmmmgdol dgumdmagdmmdal gsdm (ab. A, I1).

5. 9gmeg bstol sModMomgnmmds

83 Imobmgbob dgby3980bomgal sgMgmgg bagomms, Hm3 3gmeg Jbsmg o6
ogmb dGomgmmo dgndmgdemmdol dpamdstgmdol aamdsdn. 30bmbowsb
0633939, M3 Modsb dMsmo 56 dodmgal 53@m3mdamal gobswammgdsda.

6. InomgyMo ©sbzgbs —

dmobmgbob 39By398o B. 6580l dmmbmgbs msdsl d0dsGHo

®sbbob goms(393sdg, 477 Il
l. 3mmbmgbol Bs63m3mds (+)

G080l Imobmzgbs  modobogsb

dgoobbdgdmmo bagabymol gomab-
©ob 0omdodg godm@ozbymos - Il. 3mmbmgbals 396y398 > Ladsbybm
ob 406-g 3qbemals 3oggma 6sbo- dmobmgbol godmBogbgab 3odm, 406
ol 5139100b3360b boggdggeny. |1 (*)

> m3bGago bgmdgz@mmgds (+)

» Loadsbygbm 8mmbmgbals

VI Loa3MRMM KROLAE36D a38mMosbymmds (+)

@0l oM 543L madobgsb Lage- > dgmig dbaol sModMorrgeamds
LyEab Bmobmgbolb gmgds bz-ob (+)
477-9 3gbemols 8gmMg BoBomowsb | 3909801 GoGob 5B o3l rodabaob
®56bab Immbmgbol agzmgds, 477 11 (-)

353m3@0baty.
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da®Jbl 8. 400aMMANOI6 daMAIICND
dMa0m™Im0

(3omEgdnmgdob dgbHymgdol dgndmgdmmds, ggstmmgbamo bogmo,
335Mm36mmo0 60gmob ©s3mb3MgEgds)

omm3 bmesab §946030L Fomobosda 5 mJ@m3dgMb ssmgamagms 3o-
09330 503mMABos, MM 83 ImEgmalb Ggmgnmbgda LsBymdda smamMss s
domabns oo Essbmmgdom gho 3gomsda 3ameg doomgdl. momm, HmIge-
3oz bbgs 3omabgddo LobyMggem dmegmb 396 80sgbm, Brnws®l dgmmsebba-
5, Mm3 8ab 3g@Ymdobgdslb ogmmmgdmes s 3g8mga godmagmaws dames-
b0sdo mdome@al Bobomgda, mebbabss 3990ga gosnbonws.

96mo 33060l dg8wga, 12 md@mddg@l, bmmaemds sbama bagmbgmo 3o-
0em, 350 dmMob osmmb 8o dgMAgmmo dmegma(s. scmmb bmdgmbg 356
dmgmg &adbEco Jg@ymdabgds gosgdegbs, omdiss LoGgmggmbm Jbg-
9330 §9dbozncn bamgzgbab godm ommb dg@&ymdabgds o6 domoas.

20 mg@m3dgeb mmeabom dgbabgdamo smm dsxmsbasdn dngows. dgbe-
bgdmBds bmeEsmds 3ol (3990 938530 oG ymdabs: 16 md@maddgal domsbos
35doM(339L s smmb Jagm dg@Rgmo dmegmagda o MRS,

dgdmns o s @s0mb, mombmagml bmwsmobogsb dmdoemamo & gemg-
ambob gows;997

dgmdmns o o675 bmoml, dmbobmgml msmmlb dmdamamo §gemgembol
bogobamob gowobms?
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A. @30rmb dmmbmgbs bmesmobogsb dmdomuob goms(3990b momdsdy
Lg-ob 477-9 39beoals 306 ggemo 6sBomob bLogymdzggmdg

ommb dgbadmms, 3Jmboglb bmmamabegsb mdamu&o &qgmaxrmbal ao-
©5(3930b Bmmbmgbol mamagds bz-ob 477-9 3mbmob 3oMggmo baBoemals be-
B9939@dY-

830bsmgol Lagomms, dmmbmzbs agmb Bs@Imdmdama, o6 dgbywgb wo
0ymb gobbmesngmagdswn.

1. aMOIbM36OL BOHAMBMBO

8b0dbgma Fmmbmgbal BacdmImdabsmgal Lagamms, Jbatigms ImEab
0500980 0ymb Bobynmdal bgm3g3@mmagds b3-ob 477-g Inbmal dgbods-
dobo@. omm8 s bmEsmads sbgma bgmdg3Emmagds gl 5 md@mddg@b.
dgLododabo, 3mmbmabs bomdmadss.

II. aMOM360L 3IBY3I&O

09330 Imabmzbs dgbodmms dq36ymomaym 3omgdemgdals dgb&Hmmg-
30l dgdmgdmmdols godm. 98gbse, Logombagas, agm o9 ofs bmwsmal
8096 Bo30LM0 3omEgdmmadol dgbEmmads dgdmadgmo.

1. 3omEgdnmgdol gbGBamgdal Jgndmgdmmds

39mEgdmgdal dgbemmagds dgudmagdgmos, Mmss JgbEnmagds s6sgal
(mdogd@meo Bgmdmgdmmmds) 56 Imgamal (bydogd@ o dgmdmgdemmds)
o6 Jgydmns. bg-ob 382-9 dqbemals msebsbdow 3o, sbgon dgdmgdemmds dbm-
mme 35306 dgodmygds a3dmbrglb Lobgdg, Mmegbsi dgbemnmgdal Logsbn
335Mm3bmmo bogon oMss.

3. dgbGumagdol Lagbolb Jg(33momds

099bs0, Y30M39mgba, asbaMzzgans, sMnb o o6 dgbmymgdal bagsbn
3356mg6mmao bogmo. bg-ob 382-9 3qbmal Mmobobdow, gzecmgbymas bagon,
3ol 39333 dgodmgds. dm3934m dgdmbzgggada boddg gbgds dmdoeman®
&9mggmbl, HmIgmos scmmd 3o emmansb dgemhfns. JoGommaon ymggmon-
30b ggmobbdmdl, Hmd bogmn o 3mb3 M @ gdmma sss s bgmdg M magdal
Logobl 3 dmEgmal (3gocnb) 6gdabdagHo Logsbo dgndmgds bamdmswagbogl.
dgbadadabow, dm393em dgdmbggzada babgdgs azommgbeman bogmo.
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S, 33mMb3Mg@gds dmgomal dogM

3304M36IR0 603010L RO3MESGISIBO

a356Mmgbmma Bogmom JgbabEmmgdgmo gomegdamagdabal  (3omzgemo
Bogomab goboman@gds 3Ggo@m@al Immbmazbsl o6 bygg@L. s30@mad dmgamal

0b@BgMgbos, Hm3 gomEgdymads gfmn 3mbiMgGmoa bogmoo dgadrmomb
369) ©o3mb3Mg@Eglb.* sbgmo o3mb3Mmgdgds 30 brgds 35306, Mm3s dmgamy
35mEgdnmgdal dgbsbEnmagdmom, magal dbMag, yzgmaxmgg®lb 6&0330)36[).45
©033Mb3Mg@gd0l BabndsmMa dmmbmgbos, Mmd dgbEmmgdals Logsba o3ds-
4mgomgdogl bbg-ob 380-9 Igbmom ewagboem bamobbob bGsbosGEL. Lbgs
B0bs30mmdgda 30 3om@gdamgdob boboscmdgs ©sdm3znmgdmema.*®

Bs8mmygdol gomegdnmgdol Jgdmbgzgzedn gommgdnmgds 3s3ab dgbHem-
©909, B35 Imgamob 8ogc 303Dogdym bogmb 3Hgoo@mto Bonmygdl. s3wg-
bo, 3mgamy gommgdgmgdal dgbsbmnmgdmom, mogal bGog, yzgmoxngml
539093L 35306, Mm(30 bagoml go8mymal 39600056, 3053bowgdlL dob gowabe-
(39950 ©d 3958 Ymdabgdl 3B go@mMb, Hm3 bagomn dDswss bobomgdaw. dg@-
gmdabgds bgdg@ns, Mmzs 8baMggdo mogomebgg 0sbbdwgdnst Badmmgdal
600Dy, 96 4o6LbadbrgMHe396 3Mb3Mg@Mm gorsb.

353bog60lb 3omEgdnmgdol @MH™L Imzgemgd bogmo gosdbowsg 3oL Mbwo
35050b(39L GMObLIMEEMgdabmgal. LEmMMgo 3 3m3g6@ o s 3mMb3MgBwgds
3396Mmgbmmo bogma. oggz0 GHbLIME B 0Mgdabal bogmn gobswamMms, 36g-
©o@mEal Immbmgbs godmomosbgds gommgdamgdal dgbHmmadolb dgydemgd-
mmdal godm.*®

808960l gomEadymgdol dgdmbggzado gomogdmmagdol dgbAmadal -
aoemo 3Mg0dmemab bazbmgmgdgmos (56 8ol g gobbadmzmma bbgs sw-
a0em0n). 83@gbs, 8mzamy gommgdnmadalb JgbaobAmmmgdmaw, magalb dbMag,
439moxgmlb 85306 30039098L, Bm3s 3396M0@sb godmymaamm 3mb G g@me
Bogob 390G mMab La(zbmzMgdmadog 300@obl s asws3gdab dgbomoagsdgdl.
530@m3 sbgm dgdmbgzgz9ddn o3MbiMgBgdsl Bo3mgda oMy 30gdgma
3603369mmds 343L. o3z LogngMomoas abgmn Jgdmbgaggzas, Bms 3Mgoo-
B™M0 bogml 96 Fonxgdl. 938 @AH™L 335Mmzgbmma 6ogmnb o3mMb3Mg@gdobosb

4 Looschelders, Schuldrecht AT, § 13, Rn. 12ff.

4 3. dgbbodzocro, bLodmgomadm 3mwgdbob 3m3g6@scn, Boaba I, dobGmns (Mgw.),
2019, 3¢gb. 382, g3gmo 6; dmadyg, Lz-ob 3mBgb@smo, bogbo Ill, 2001, 3gb. 382, a3. 327-328.
4 mm33memgmo, abg-ob LobbBaogmm 3m3g6@ s, momadeba, 2014, § 243, 39mmo 3 o Jgdc-
am3dbo.

47 Looschelders, Schuldrecht AT, § 13, Rn. 13.

48 | ooschelders, Schuldrecht AT, § 13, Rn. 14.
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9fmeE 3Mgodmmol BogH goal gomsomgdsi 3394690s LLg-ab 390-7 o
39800 mBa 8bmgdal dgLodsdnbo.*

©53mb3Mg8gdal Ladsmommagdogo gmgan obss, Gm3 dmgzamal goemegdy-
gds s@aMds 335Mm3zbmmo bogmom JgbobEmmmgdgmo ©s 08 3mbiMgd o
bogmoom dgdmogetigmads, Mmdmamay 356 gomegdmagdal dgbAmmads bge-
©o.

LEMEIbEId0 JobPLAL 38mbLBabaL bdomMow 1dz9896 JgEEmBsl s Jommo-
09396, M3 dmgamal BogM gomegdamgdal dgbobEnmgdma, msgol dbfng,
439mogMab 30390988 oMabl gomogdmmgdol dgbemmgds, o bbg-ob 427-9
3qbmol Logndzgmdg byzg@lL 3Mgodmmolb Bmmbmgbsl. gb sMmabbmas,
50036 gomEgdmagdol dgbBmmagds gMmabbdmadl oo bmemme Jdgogdsl,
60890 dgmggbocs, BmBgmBss 3Mgo@mMo mMbrs ©ss3dsymagommlb.?® sdo-
&™8, 099 FgbEmmagdal bogsbo gobswanmms 3ob 3g3wga, Mg Imgamgd, msgal
8bG0g, Y39moBgho 3oo39md oRydYmgdab dgbobegmadmir, 3MgRAG™-
0L Imabmgbs godmama(zbgds st LLg-ob 427-9 Bmbemal, 868w BgbHeemg-
b0l 3gndmgdmmdal go8m.5!

0913(35, 393mbsgmal dgdmbggzgddn, gzomzbama bogomal ©Mmbss

39mEgdmagdol dgbEmemgds dgbadmagdgmoas 3mbiMg@mmo bogbom aymb
dgvmEamo. sbgo ©3mMb3Mg@gde 35dnb brpgds, Mmogbsz Imgamy, magal
3b&03, yzgmoe bogodm Jdgmgdsl gobobm@(309mgdl gomogdnmgdalb dgbsb-
mgdmo. 09 M dgadmygds Rsamgammb ,4z9ms bogom Jdgmgdow”, ©s-
3m300gdnmos 3ommgdmadol babgdy.

dm(399mm dgdmbgggzedn, Bbomggdo dgmobbdwbyb, ®m3 Imdamy @Gg-
mgRmbl omm Bsomgdes. 93gbsw, 39mabbdgdal dobgwmgam, Labgdgs g. 6.

Bodmmydal gomogdmmyds.

B33mmgdol gomegdnmgdol @Mmb gzsGm36mma Bogmal s 3mbi6ig@g-
35 bogds 8530b, Bmegbss dmgemy gomegdymgdal bogobl gosdbowgdl wos
369008mML dgo@ymdabgdl, Gm3 Logsbo dbowss Bobomgdew. bmwomads dm-
oMo Ggmgnmbo go53bos @ smmbsg aoabagbs dg@ymdabyds.

odze LonbBGgMgbmes, s Lodommmgdfngn 360d3bgmmds Mbws 3Jmb-
9L 08 gogd@L, BM3 ocmmb Fg@Yymdobgds o6 doymmas. 3ods@mbgdemma dm-
LoBEYEaL Mboblow, Jg&Ymdabgdal aogDo3bs bLozdemabos, dabo Jomgds

4 [ ooschelders, Schuldrecht AT, § 13, Rn. 15.

50 bgobodyg, Lodmgomagm gmmgdbob 3m8g6@sta, Boaba ll, fs6@mEns (Mgw.), 2019, 8xb.
427, ggma 7-8; Fetzer, in MiiKo § 362, Rn. 2.

1 Looschelders, Schuldrecht AT, Rn. 2.
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369008™MMob Jogm 30 om30mgdge 30Mmdal o6 Bomdmawaqbl gzemmgba-
m0 bogoob ©o3mbimg@gdobomgals.

dgbododabo, dmzgdnm dgdmbggzedn dmbes dmgamal dogM agemmga-
bgmo Bogmal ©ogmbimg@gds o gomegdnmgds dbmmme 3mbimgdyma
Logboo dgdmoagamgmgds.

3. bydogd@uo Jgndmgdmmds
396 380bs, dgbBmmgds dmgemabmgal o6 yzgmobogal dgudmgdgmo

mBs aymb. Imzgdnm dgdmbggzedn, dgbErmmgdal Logseba 3dof(339emal
bgmTos s bmEsMb o6 Jgudmos, 0go goabzgb emmb. dgbodsdabaw, be-
bgbge bLydagd@ Mo dgudmgdmmds.

2. Jmomomeo ©ob3ghs — A. @s0mb Imobmgbs bmpsdabogsb

Bemambmgbob 3gBy39®s 3mdoma@al go®s(3980b momdady,

477 |
ML Immbmgbs bmpsmal do-

8560 JgBys 3om@ydmagdols Igb- l. 3mmbmgbol Bs63m3mds (+)
ramgdal dgdmgdemdals godm. Il. 3mobmgbab 3gBy398o

9gndmgdmmdals godm (+)
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lll. LO3MEMM ROLAE36D

3ol 993L ommbageb 300 momal mEabmdocm Basbalb sbsdmanmgdals
dmabmgbal gazmgds bz-ob 394-7 3beab doMzgmo Bobomal bLogndggmDbg.

LO3OLLM3A M!

> 3Gogd@ognmo dgndmagdmmds Lobgbdgs 85d0b, Mmzs dgbemmmagdol dsoblo,
dofmamons, sMbgdmal, dsgmsd gb 8mombmgl dgnbsdsdmo o ©obsbam-
®9JOL 390G mMal 068 9MgLgdmsb dodsmmgdoo.

> 3Mogd@ognmo dgndmgdmmds gsbbbgegmgds g3mbmdngamo dgmdmgdemm-
30bogob. g3mbmdnznco dgndmgdmmdal O™ sGomMabsbmBngHns Imge-
mabs @ 3MgEo@mMal PMomngMmgemogdnmgdgdo gMmdsbgmal dodsmon.
93mbm3ognma dgdmgdmmds Immbmgbal dgbyzg@ob Logndggma sMss,
od3s dgbadmgdgmos bgmdgiemmgdal dabowseggds dggmom go6gdm-
9690 5b.

> 3Gogd@ognmo dgndmagdmmds magabmagem o6 By398L dmmbmgbsl. ab ad-
mggs dbmmme dgboggdgmb: bagomms, dmgamad gobszbomb wota dqb-
mgdadg, bomm oy gomb o6 g6s3690gdL, 8ol 808sMo dmmbmgbs o6
3d96ygdo.

> 35mEadqgmgdol dgbmmmgdol dgudmgdemmdabsl 3Ggoo@m®mlb dgmdmos
B0sbab sbsbmamgdal mmbmgbs dmgamobagsb, o8 ¢3965b36gmal ds-
mgmmdal d98mbgggsdo.

> 35mEgdqgmgdol dgbemmgdol dgmdmgdmmds ymzggmmgol asbobomagds
39mEgdmgdal EoMM3g390. EMMZg3d nbss, Mmd dmgamgd magobo gom-
©gdmgdab 3gbHnmgds dgmdmagdgmo goboo.




da®Jbl 13. buJamOdI3ICNMA0
3mMBJbNMBINNBAL I IBILIBI6

(30mEgdnmgdob dgbHymgdol 3oGmgbyma dgndmgdmmds, oMo
dgLbabEmagdgmo 3omadmagds, Bosbolb s6sbmenmgds 3oMmabeyma

dg9dmgdemmdabsly)

05635630 msdadgomoadol Jnhgdo gMgm-degmo sgndgdom sogbm: me-
3obgomoagal m3gmal mgo@®mda crma@bodo msegabo sboma Jomyyma m3gcals
»J00039mmdal 33503379396 owadal 5306gdb.

dmogamn Gmmab dgdbEnmgdmom meambadds L3gEnsmaEan dmabgos
0&omosdn Immzgeby (36mdaemo JoMmggmo bmdMabm eMmgxebo. eMgrsbob
3mbmMmomow 3000 momn aobabodbmams. 3gdngMal mofmomaw 20 0sb3s6n
dgo@hs, 18:00 Lssmo. yzgms daemgoma babsbbom gogoymos, dogbgosgsw
03abos, ®mM3 domgomolb gobo bszdemm domamas — 100 moon. omdsbo 1000
og9Mgdgeb odg3L-

15 056356L oM gx60L Mz003PMH06s30 Madodomadal bogmsedmmobm
89OH™M3M@ G0 059335, Mddsdomadgmgdds ammmdaro abzgoms dmanby-
39L 10 Bemol gbobog 06639353 mmgl. dgmeg pmglb oMmgxsebo msegol dm-
Bo@Mgdam 53bsbag gdmab ghmaw Mgb@mmbal gbob osgs s Jogmao be-
05dm LEdEgMoms s JoMomo m3060b L3om gos@omMs. Jgogn dmdwgzbm
mobo ol 3o63s3mmdsdars goaMmdgmes. sMgxsbo mgmab, ®mI gb yzg-
Mmoo gbdomgds magabo Mmmoab gomagobgdsedn, Mawasb dobn 3gMbmbaygn
LBMEgE M3060bs s Me3533904)mn goMmMdal FmygeMma Jomas. m3gMob
»J0M039mmdal 430600 3g396“ Lyl 3390gdal dmmmdwyg gobosbmgdma
19 Lgd®g8dgMb omgxsba bad gabgal Mol godmzmab s dymamsdabsl Ju-
Rodn 30638960L sGnsl sbEMmMadL magabo LomzMaw domamo bdom s, v 30-
©935bme dmgMama, ambgdal 3oMasgl.

39mMg ©omom oMgRebo 0mgadgdl bosgedymegmada domaoma bosboo,
dmogfo ggmab @ 3ogomoms s badobmow Rabmghamo bdom. sbamasmgo-
dgomm oMgxoblb gdndo o5(36mdgdl, Mm3 dobs g3gbaz m@Ggbomo o43Lb, Hm-
am@g Boblb, JogMamb, yabymdg ggbo snbasms. gdodo sg@ombamgdl
3oL, ®m3 Losgodymemesb 3 dpgmdsmgmdado asmgm gobgmos bagamarmm
dg9agdb 30dmabzgsl.

18:00 Losodg modsdgomagol m3gHal aMdada aowagbgdemoas. yggme
390bogMom gmmEgds bomdmmggbol ©abygdsl. dogmed 3mmabgdda AmAdm-
0. EMgR60 5MLs© RobL. Mmge@Fnlb oMmgd@m@mds Ladmmmmu aooM 3-
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300, O3 M R60 396 dgdmgdl 36gdogHadn dmbabomamdal s Mowasb
dobo 3g333emgma g3g® dmadgdbs, dogn@gdmagdl asbesbowgl, Mm3 ©sd-
mo0ysbgb, 1339 dgdgboma domagmgdom 3o mododgomogal m3gmab bsg-
boDy omadqm bbgs 5339 bafabbal m3gHal ©sgbBMmgdmwbgb ggsbme.

mma@mbodo Mg3o3L aMgxebL s nmbmgl Dasbal s6sbmonEgdsl. wo-
M9x560 Mot dge s 30oRbns, MM v350FymBmdal Babolbbam 396 gsnmge-
mabbnbgd o Mo3 dmbs, Jobn dMama sMss. gnbol bds 30 MmOl gomsgo-
Lgdsb gdbabyMgdmes s gb 3BMBgLombBamobIns!

30b B bodomoemgdmogo dmobmzbs dgndmgds 3gmbogl?
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A. @36 gx60L Immbmgbs masmbadol dodsma 3000 msmol gowobools
3mdobg bg-ob 629-9 dnbmob oMzgmo 6s6omal sbsmmagnawsb
353m3mobsmy

oM gxobL dgbodmms 3gmbrgl muysmbadabsegsb 3000 mamolb dmmbmg-
Bob ggmgds dm3bobaEgdal bymdgzEnmgdal bogndzgmdyg, Ls-ob 629-9
dmbeob | 6aBomol sbsmmannwsb 3o8mdmnbamy.

s3abomngal LognGms, ofMgxebol dmmbmgbs Bocdmndgel, o6 dgbywgl
5 0ymb gobbmm(3ngmgdaco.

1. 3aMOM360OL BO®AM3MdO

9L Imbm3g6s Bodmadmds dm3bobnEgdal bgmdg3e4mgdol baggmdgge-
Bg. 39dYLaEsb 0Mzzg39, BmMB sbgmoa bgmdgiEnmagds dbs@gms dmEal ©s-
©q090s. d9bod530boE, dmmbmazbs Boedmadgs.

3mababy@mgdol bgmdgiMmmagdsl badodomggemmlb Ledmgdsmsgm 3mogdbo
6 0m35mabbabgdl. mmds gb bymdgyGmmgds domasb 3go3L bomdab.
230@m8 sbommmanal Bgboo godmaygbgds batomdal bgmdgz@amgdal 84b-
mgdo.

BoFmdobagsb dmBLabm@madol bgmdgimmmgds 0doo aobbbzogzwgds, MHmI
Baiomdabol goa8byzg@ns dgbobmnmagdgmo badadomb Jgmgan, bmemm omo-
300 Ladmdom 3Mmgbo 3Mgodm@al ab@gMgbgdda sMss. Bogsmama, Lab-
ol ©93mb@nb bgmdgz@mmgds Mol bamemds, Moash 3Mgondmmb, mdnMs-
&gbo@, Mg3mbEab Ladmmmm batabba 506896 gLgdL s 5o als, g Mo ggadom
© Mo Jgomegdom 0dbsMgmdl LamgdmbGm Ladmdsmgda. aqgads s dgom-
730 3bmmmeE 08 bsmss 360d36gmmzgaba, Madwgbowsy badmemm dgmgady
s0bobgds. 830l badaMabdoMme, 3m3LabnMgdal bgmdgzMmgdsdn gosdbygg-
&0 oMab 3Mm3qL0, BM3gmbs Igmgan o6 goshbos. dsgomoamsw, dwabsmgda
bagoom aobga@bgdal BLyMzggma GuEab@gdo dm3babamgdal bymdgzGnmgdsl
©09696. Im3LobyFgdal bgmdgzEmmgdsl ©gdgb safgmgg dm3mgHmgdo s
3Labomdgdo Bo68mmag6s30 3mbabarmgmdabab.

II. 3MObM360L 3IBI3I&O

09de aMgRbaL dmmbmgbs dgadmgds 39byzg@nmoym  Loadsbmbm
dmabmgbol ge8mMozbzol godm, Lz-ob 406-g Fqbmmob 3ocggmo bsBoemal
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300dL3360086 303mBnbsMg. s8abomgal bagnms, MmMB ogdemo nymb
m&3bEngn bymdgamgds, badsbabm Immbmgbs agmb ged8meobamo o
83 g93mMozbgadn dMsomo o6 Jondmmmgl mmembodl.

1. m®3bMogo bgmBgzGamads

406-g 3qbeals 3ocggmo Bobomal goggdom, mEG3bMoga bgmdgz@emgds
amabbdmdl mm3bog dogomeadamgdgm bgmdgzMnmgdsb. 8mgdae
dg8mbgggedn dbatggdds omglb dmaLabmmgdol bgmdgsmmmgds, HmImo-
(3 mM0gg Ibagd 030LMS 3o 33990 3orEgdnmgds. Igbsadsdabaow, mM3-
bEngo bgmdgzdmgds babgdgs.

2. badsbgbm dmobmgbol gs8mGabymmds

Lognmbogns, godmMoibamos o oM mnombodol dmmbmgbs omMgys-
Bob 3ndomm. 0dobomzgal, MM myembadol Immbmgbs oMmgxsbol dodsMom
d9bygl, ngo xg6 Mbws BoMmImdzel o dg3mga owaglb dobo dgbyz9@0b
bagggdggo.

3. dmomsb 80doGm gomEgol dmmbmgbols Ba6dm3mds

3Mgxobol dodoGon msMbsdal Immbmzbs Mm3gMado dmogstn Gmenals
IgbEmmgdol momdsdy Bomdmadgs Jbatgms ImEnb ewgdamo dmdbabe-
930b bgmdg3Emmadosb asdm3mabamg (0b. bgdma I).

3. mns6bodal dmmbmgbal gbyz39@°

83 Imanbmgbol Jgby3z9@ 0L Lagydzgmo dgadmgds agmb gommgdamgdob

dgbEymadol dgndmgdemmds. Logombogns, Modegbsw a3543L dm(3gdnem
dgdombggzedn gb BogmBamgmds.

300 RJI3ITINL 3ILEIRIBNL 306M36TVR() FIIIRISTMBO

35mEgdmgdaol dgbeHmmgdol SoMmzbama dgndmadermmds s@ebsdogama
dg9dmgdmmdal bobgs. sbgomn Bamdsmgmds 0486gds 35306, Hmss Labgbgs
3oMEom Jgbsbmamgdgmo gomEadnmgds s 3Mg0GMMab gobbs3nmmgdy-
o 0b@gfMagbo, GHm3 33[)5)@@360 3M63Mg@Mma 3060bogsb doommb. doMaocms-
©30, gb gbgds IGmnm bgmdg3GEmmgdgdl, 8mababamgdal bgmdgimmgdsl,
BorMB5L.%° Bmasmom, 3om©adnmgds dgodmgds 3gbedg 306853 gobemmmb

(Lg, 371, 1, 632). Bogomams, Labmab Bgbomgdmb@ gdmaw Magoma bgmmbbab

% | ooschelders, Schuldrecht AT, § 21, Rn. 26 ff.
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Bobo(zgmgds dgbodmgdgmos, 3ogMsd om3n 3OgmoGm@ds bdgEnsmumMoo
dmadas abgmo bgmmbsoba, Gm3gmag gobbsgnmEgdym bsfmgdl gmmmdl wo
Lodndomb LEmMgE Babo bgmoom JgbEnmgds aobrs gowsdByszg@n bymdgzev-
m9d0b abaegdaw, Lobgdy 3394690s 3oMoEaE dgbabnmgdgma gomEgdy-
mgde.

0930 dbgo @AML gomEydnmgdal doMo@am dgbHmmagdsl bgmo gdmgds
domamn batabboom, 8mgamgl dgbHnmgdady Mool mJdab namgds gdmggs.
53 dgdmbggzeda(z aomgamalbbabgdamo nbrs ngmb 3 goa@mGal ab@gmgbgdoa:
1bos Imbrglb dgbEmmgdal bgmdgdmab bamabbabs s dgb&mmgdals 808stm
36 90&mcMab 068 gMgbob NEHmngmndgbmbgs.

36ad@ogmmo dgndmgdmmdal bgogzba, 30Mmgbymon dgndmgdmmdsy o6
560l dmmbmzbob megobmagew 39by3z9@ 0L Lagmdggmoa. doGmgbeyma dgad-
gdmmds dmgamgl odmgglb gbsggdgmlb — qgmgdsl, oo mggolb dgbmy-
gd5bg. o) dmgamg oMb o6 0@ ygz0ob IgbEnmgdsdy, gomogdamgds 56 dgb-
gRgdo.

3m 39899 d980bgg3030 aMgRebal 3omEadnmagds ma@badal Bo-
653y 30Mo@am ogm JgbobEmmgdgmo, Moasb oMmgxsbmab bgmdgsca-
b0l o@adabol aomsedbyzg@n LEMMgE oMmgxrsbaolb b3s s dmbszg-
3980 ogm. sMgxebl, dommomos, dgudmos bosgedymymmsb m3gab
»g98®do dobgmos, dogMe3d 0go, d5J3bomo gomefgdnwsb 3sdm3absyg,
80063 3g® 3gobEnmgdl gommadmmgdsl bomsbswm bamabboom s Lo z4q-
Do g563MMgmmdsbas dgmddbol 3GMdmgdol. gomogdanmgdal dgbee-
mgdab bgmdgdmal baGabbo dm3gd3em dgdmbgggedn 08wgbsw domamos,
m3 30056mbol 3G B mEab 06@ e gLl dgbEmmadal dodstom. 308 m3
©3MgRobL Mxmgds 9d3b, Yoo mgdgelb JgbEmmgdadg. 30Dbob God«-
m0sb 0633935, M3 sMgReb3s, Bod@mMdMngzswm, MofMn mgzs m3gMada
3mbsbomgmdadyg. dgbodsdabom, meumambsodol dmmbmgbs 3ol 8ndso dgb-

yoo.

3. mo@badob sGHodGHomgmmmds
a0M©s 5dobs, eMgxsbol Immbmzgbal dgbyzg@obomgal sgysomgdgmos,
M3 ombadob badabybm Fmmbmzgbolb gsdm@osbymmds o6 ogmb asdmb-

3990 mMombadabagg dMamom. 3m39dnm dgdmbggzedn aMgrsbal sgow-
3ymymdado mmambadl dMomo o dogydmgob.



3oPbo 13. bagommggmmdo 3Gmgzgbombarmobal o6 og3abgdgb 105

4. 3gomgryio @obyghe B. 036 gxobob 8mmbmgbs meusmbadol

RafgRsbob Bmabmgbs @Y~ | 50gs6em 3000 momob gopobosby, 629 |
Lodolb Bndsfom dgbyms Lodsbmbm

dmmbmgbol godmGosbymmdal go-

l. 83mobmgbol BoG3mAmds (+)

Il. 8mobmgbals gbyz98 o Lodsbybm
8mmbmgbal gs8meosbgol godm, 406
I(+)

> mdbGago bgmdgzemmgds (+)

. 23L3369 » badobygbm 8mambmgbols

dm, Lg-ab 406-g Inbmol 306zgma
BoBomnsb godmdanbamy.

a93mGagbymmds (+)

0 Ladsbybm Immbmgbals
3000 momal dmobmabols vegmgds BoG8mBmbdo (+)

bgrob 629-y Bybenals 3ofggena babo- 0 bodsbybm dmmbmgbalb 39693989
mab sbammannsb godmdnbamy. (+)

» 3gmeg 3bsmob sGadMamgmmmmds (+)

OMYRIBL 56 043L gomManbogsb

99a0: oMgR60L Fmmbmgbs
®3bbob goobsdy mmambadals
803s6, 629 | (-)

B. m9s@bsdal 8mmbmgbs pofgrsbal d0dstm Dosbal sbsdmonmgdals
®omd5dg 100000 mstob megbmdoo bg-ob 394-g gbmols | 656omols

bogydggmdy

no@bodl dgbademms 3mbrgl omgxebol 808s6im basbol sbsbrme& g-
30l 8mmbmgbal ggmgds 100000 ool mogbmdoo bg-ob 394-g 3qbemals |
Bobomol bLoggydggmbg.

830bamgol LagaMms, dmmbmgbs BomBmadgsl, o6 aygmb dgbyzg@omo wo
0ymb gobbmeMsngmagdswoa.

I.3MOIM3BOL BO®AMBMSS
B0sbob 56BN gdal dmmbmgbs Bamdmadmds 85306, Gm(ze dmgzamg

39 Egdmmgdol dMsmgmmam ssMmm393L s G0bgbmdMngem asdmabzgsl
Boobb.

1. 3omEgdnmgdomo gBM0gHomds
130639, 3obo 3gg300, 3MLYEMAL My 86 Bbafgms dmal gommg-
3 gdomo YMHmngMomds. g3ormEgdnmgdomo NMmngmmmds dgadmgds bom-
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3m0dgab bgmdg3emmgdal o6 306mbol baggdzgmdg (b, 317, 1). mzg8yem
dgdobgggedo mambodbes s sMgxebl dmmal owgdamas Imababymgdals
bgmdggmmgds, MGmImal gomamgddoi dbatggdds 030bMgl YAHmngom-
3omEadnmgdgdo. 3gbsedsadabow, gomEgdymgdoma gYHmngHmmds babgdgs.

2. 3oemegdgmgdolb oGR3930

30Mms 5dobs, aoboM 339300, osMM30s MY SMd EIMGRSBTS ©3 gormmg-
dmagdomn Mc0gMomdol gomamgddn mogabo gomEgdymgds. gom©g-
dymgdol dgbEmmgdol dgndmgdmmds ymzgmmgol anmobbdmdl gomug-
3 gdob @oMmmgg3sL Imgemy gomEgdmmons, 56 aobsmb gomEgdnmgdals
dgbEmyds dgndmgdgma. dgbEnmagdal dgndmgdmmds babgbgs (ab. A, II).
dgbododabo, gommgdnmgds @oMM3gmos.

3. 3Goma

L3-0b 394-9 3nbemal | 6oBaemab FgmEg Babssewgdol Mmsbabdsw, dmgsemagl
3obgbobdg gdemmds mbos g30bEmgdmoglb. bz-ob 395-g 3xbmal 3afggmo be-
Boemo 3o 3obybabdagdmmdol bagmdgmoem aobdbMsbgsl 56 gong®mmbormgd-
mmdolb sbobgmgdl. m3gMal ImImgMomoa, Gmdgmo L3gd@ogzmabamgals
99bo®gds, 35Egdem0s, 803356 Bobosbgonmmdal bmmdgda, gongcio-
bompab mogalb gobIMmngmmdsl, ¢3amggmgbsow 3o bdsob. omgxebol Jdg-
©90s 893060 0ym Bobmobgommmdal 93 bm&mdnb oMmgggs, sb mogew
Rongm mogo bgdo goqg®ombomgdmmdon obgm dpgmdstigmdado, Gm-
dgmdn(z dgndmgdgmoas L3gd@ogmol madado. dgbedsdabow, dnbo Jdgmgds
Mdmamns ©d o0 3obyybobdggdmmds sggobmgds.

4. Bosbo

Lagombagos, Joswas o9y ofs Basbo membadl. bosba scab 6gdabdogma
JmBgdcngn ©sbszmabo, Mm3gmo 3063s go633gma dmgmgbal dgogasw
a9b0zoms. mnambadds bdgd@egmby dmbama Jognmagdmal B0obsdy ngobmo
3m3g3bm L3gd@&o3mal NEsbme RsGomgds. Jgbodsdabaw, mGal Bo(zzmon
@6bado 0mgdlb gMmo b3gd@sgmalb dgdmbagomb. s8gbow, Basba Labg-
Bgo 8 0go dgoaqgbl 100000 maomb.

5. 80bgbmdMoga 3ogdoto

L3-ob 412-g 39beob dobggom, 80bgbdmMIMaga 3033060 3ormademagdal
oMM3935bs s gt Dasbl ImEMob sMbgdmdl 35306, Mm(3s Bosba M-
03930L 9Inomm dgmgans ©s ngo Babsbbsd ngm bogsmayom.
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5. @dqsmm Jgmgan

G0l o 96> Dosbo oMmggzel MIgsmm Jgmgaon, Mbos ©oEgabogl
conditio sine qua non (Hm3 s@s §89w9ds, BgEgan 6 069dm©s) FmG3Memab
dobgogoo. Imgdym Jgdmbzgzeda, Mm3 oMs oMgrsbol dogM gomogdy-
930l aMm393, @aMmbodl o6 dmbggms doyn@gdmabomgals L3gd@o -
mob ggobme Jgmegabgds. dgbedsadobaw, basba Bomdmowmagbl gomogdy-

@g30b @6egg3elb gdgemm dgegab:

3. BobobBat bogoGomommds

B0bsLBsE Logomonmmdsdn Nbos gognmabbdmo, HmI Lodwastn g-
©ga0 m3Gndono 5333060390l mgombobogMnwsb o wbms nymb
LEEos dmymmEbymo dmaswa bmgMgdabgnmo gs8mLamgdowsb
303m3nboMg. 03 306mdgddn, MHmzs B3gd@oimab Ro@omgds dgudmagdyg-
mo gobs, bmgown (3bmgMgdabgnmo godmomydosb gsdmdwabatmy,
dmbommebgmn agm, Gm3 musmbadao domgmgddn gooboom mabbol w306
553691693 s. 380l Bozgmoew o6 Lbgs 0dogg bamabbol Jgbmmagdal
35mEgdnmagds 03obfs. mMngg dgdmbgzgzedn Dosbo 0ds3g Mommgbmdom
0ym 3mbsmmebgmon. dgbodsdabsw, ©sdmasma Dasba, o3 3Ma@gfandgdal
a0m35m0bBabgdoom, Babsbbot LogoMomom agm Lz-ob 412-9 Fnbeab go-
39%00.

6. Inomgoy@o osbygbs B. m¢s6bodol Dasbol s65dmanHgdols
mo6badaol dmobmgbs ©ofg- dmmbmgbs sMmgrs6ol dodsGo, 394 |

%560b 3035600 B0sbol 565D00YMY- |1, marbmgbob BoGIMIm3s (+)

dodg Bomdmandgs. > 35mEgdmgdamn geHmngHonmds (+)
> 3om@gdmgdol oMr3ggzs (+)
II. 3aMO6M360L » oo ()
: > Boobo (+)
30I6Y306™M3S QY

> 80bgdmdmnga jogdata (+)
0 gdgomm dgrgae (+)
dmabmgbab dgbg3980bs s g56- 0 b0bobBom Logomomommds (+)
b (309eg30b  ©853MH3Mmgdgmo |11, dmabmgbob JgnByz98mmds ©o
35Mg3m9dgd0  3odgbol  Bodymo- | gobbmEzogmgdonmds (+)
@b o6 03390930 Bgmga0: eoMbodl sg3b Basbals

3badbemogMgdal mmbmgbos
oMgRobabogsb, 394 | (-)

306bM®BNINIBdORM3O




108 3oPbo 13. bagommggmman 3Gmggbombarmobal o6 oggobgdgh

Il LO3MEMM ROLAE36D

mo@bodl 5943L aMgRobabogsb Bosbal sbsbmenEgdal dmambmgbals
axmgds 100000 mocob megbmdoom bg-ob 394-9 dqbmob 306z bsBogmals

bogzdzgmby.

LO3OLLM3A M!

> oy 306050 dgbsbEnmadgmo gomogdymgdol dgbemagdsl bgmo gdmg-
35 domamo batmabboo, dmgamgl dgbmnmagdsdg ool 0ddab Mamgds gd-
mg3s. 9bws dmbogl dgbemmgdol bgmdgdmoal bamobbobs s dgb&mmgdal
803560 3Mgo@mmob ab@gmgbal MAHmogMHcmdgbmbas.

> 3oMmgbymo dgudmgdmmds o6 oMol dmmbmgbal magabmagsw dg6y3g-
&ob Lagdzgmoa. 3ommzbyma Jgudmgdemmds dmgamgl sdmgsl dgbsgg-
d9mb — xamgdsl, oMo mggel dgbenmgdady. oy Imgamyg oMb o6 0@)-
y30b dgbEmmgdody, gommgdmmgds o6 dgbywmgds.




da®Jbl 14. 630)bJdBO ©o a(Mal

(diligentia quam in suis; gobzmolb 39893 bogzmal ©sdMM6gdob
dggdmgdemmds, Mmam@ (3 gomEgdamgdol sMmggge; mmab&ogo
dMsmom godmbggmmo gobgmob bogmdzgmo; aobymnwsb Bomdmdmdaeman
©9LE0GYE00L gomEgdymgdal 6abdLbMydow ommag3s)

dobygdo s amgo bogM3olb 8gamdmgdo 56056 ©d 03gbow gbomdasb
96035bgml, Bm3 5396 dnmby Do 3bowss, amanbasb dabo Bosgstnggn dob-
49653 3o 0gomb. gman ognzgds, Hm3 s35600b dgdwga gb 35640bs dmenm
Fobg039300g Lagmmatn bgmom s56ym meg0wsb. gabdg dmMogqgdabs s bab-
gomdob bbgs g@omgdal dgmabbdgdal dgdwmgg dymbnda, 8564s60b Ladm-
MME 300005670530, 3505b439@L, KM a03mbzamb ab s Lobsd gman
030l gdob Imabbmgdl, ob ¢339 ©obedgzgddy MEIRIM goegsmdgdamao
LoRgsGnm dogdMab 3@ 3300L babsdoMmdy. dymbabo 3wdngsm babgadns s
83 3gmdamgmdado gogds bommdg Laggbmab. myd3s 98k gMsw abg o6 go-
Mo gdl, Bmamm bbgs Mmb, bogglb 396 ©s0dm@Romgdl o dmemm
3m396@do adnbGndgdal 3(3gmmds s3sm smdmhbrgds — amgal dog®
boRdomagzom (BLddo gomaMmmbomgdmmdom) sMmedmaMo@om ©sdsaMqds-
mo LadgbEngg bnboal GMHMbo o@GzoMmgal 396 gondmgdl s aobywgds.
dgrobgds 0dgbsm dmagfo smdmAbogds, Mmm3 3564560L sgggmdgdsel go-
3mab393L @ BmMB 6s dmemm Beob gomgdyma 3oMgda, dgombabo Ibmmme
3Ly o agggoEmmdom 396 gosMAgdmws.

LadymbAdg OHMbo KxgMmMzgbs MM ymgomoym sdsgFgdamo, dgxe-
bgds 83 Loddmogmol oM 0dbgdmes s Fobgsbs oM sxgmdwgdmes, abgay,
Bmgm@g dnobydo babgedo MM o6 gmggomoym ©d 96 gomsegdomdgdabos
LoRgeGabomgal, gbemdgdol @gxgdd&o sgotnal Jadgda o6 gobgdmes.

3567560b gobswan®gdol dgdmga dmombaba, Mo mdds ¢bos, sGegmal go-
obEsL 36 330698, bmmm gmao oombmsl yggmexng@l, gacmm dabswe 3o,
30b7g0bols mofMgdymgdab.

dgogebgor bodsmoemgdFogo dogmdsmgmds!
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A. 6sbgomdal gaobol dmmbmgbs

amaob dgbadmadgmons 3gmbrglb dmobababsgsb gobal gseboal dma-
bm360b gmgds 477 1l 3qbemal dgbedsdaboc.

1. aMOIbM36OL BOGAMBMBO

83abamgol s 30emgdgmos, Bm3 gb mmbmgbal gmgds Bodmdmdacno-
ym, Gob Bobadommdoba(s, mogal dbMng, Bamdmomagbl gamanbs s dygmbadl
ImG0b owgdamo bsdwgomo babyammds. dqmbadds ngos gmanbogsb 3s6-
Jobs, Gob Logydszgmbg amaolb Bodmgdss 93 gobab gowsboal dmmbmg-
bob gx3myde.

1. aMbM360L 3ML3MdO
o835 gbadmgdgmos, gb Bmmbmgbol mamgds ¢339 s sMbLgdmd-
©qb.

1. 3mobmgbolb dmb3dmds bgm3gzMHnmagdowsb gobgmoal boagandggmdg
dgbEmygdol mmbmgbol Mamgds dgadmgds smo s@bgdmdogl 405 I,
Il 5) 352 | 3begdab 8obgozom, oy dnmbyba gogoms bgmdgmmmgdooasb.

5. bgm3g 36 mmgdosb gobgmab bagydzggmo

amaob, babyomdol bgmdgz@nmgdom, g30bGgdmes dnombababsmgal
30b6740boDdy dgmmdgmmdabs @o Lognm@gdolb aows(39ds. bobynmmdal bo-
356L BomBmowggbos 3gmmgnmo ©s, dgboadsdabsw, nbpngommsmyca 6ad-
Boo gobbadmgE Mmoo bagma, Hm3gmas asbswanmms, Mal dgdwmagasi gm-
30bomgol Logmmmgdobs ©s IRmmdgmmdal gows(3930L gomEgdmmgdals
dgbermads gobos dgudmgdgma.

Logombaegas, 88 dgdmbgggeda gmanl gobgmal ggmgds SoMosdat 405-9
5 352-9 39bmgbomsb 3o3m3nbstgmdl, oy 491-9 o 352-g 3bmagdowab.
306ggm dgdombgggzedo, dgmbydl 8530b gdbgdmps gobgmal Lagemdggma,
o4) 030, mog30b bz, gomegzabyymogdmes dgbemgdols gomogdamg-
30bogsb. 580l LadnMabdncm, Jgmeg dgdmbggzadn, dmmbabo 3530b gome-
30bBmEgdmEs JgLAHmadol gommgdnmgdabsgsb, 0y amaobomgal wo-
do@gdomo dgbEnmgds gobogdmes dgudmgdgmoa. gmaal dgombababsmgal
Logmomgds o6 a89)(309, 3o0ob(3d IbmEmE Fgmmdgmmds. aqMdsbaym



3oPbo 14. dnobyda o gmgo 111

0@ gMo@M@odn bszodomms, bofMdmaaqgbl o oo bsgmmMgdol sasmo-
(3995 Bogoal ggmgdcog bogmb (sbg dgbEmmgds nmgmgds Rmydngsm
bogmmabom), o BgbBmemgds bogMomm o6 a3593L babgdyg. 4ods@mbgdamo
meo%ﬁaéobm dobgegom, Lagnmmgdol oMasws(393d 003mMyds 5SS bogmm-
396 dgLAmadoe, oModge dgybenmgdmmdaw. 3 MmL dyowggmal ve-
mgd9d0b dgdmgefggms Jbmmmme bobynmdawsb bsImdmdama gmeig-
aemo dmobmgbgdom o6 oMol gsdsmmmgdamo, Momasb gsdyowggmbs(s,
abggg, Gmamey bgdobdog® bbgs dmgomal, mobsdMow bos ©ogz0LbAmmL
dofomomo dgbAmadol gomEgdemgds.

dobydlL 3dmbos bymdgienmgdowsb gobgmal wagmgds 405 1, 11 )
dqbeal dgbedsdoba.

8. aobgmob gosbowgds
by d3s gobszboms bymdg@nmgdowsb gobgms 355-g dqbemals Igbe-
3530bog, Moboz Mbrs god8mgbgns amanl dmmbmagbol vgmgdal dmb3dmds.

3. 8obgmol gs8mMmo(sbgo

091335 bagnmbagns, o9y Go dggan dm3yzgds 08 Bod@L, HmI dnmbeybdads
Logmmato oG 3oy abyg 33067 Bgmoamo dg0@ebs 3sbgobol aobswammgdodn
0300, H™3 ©sL3390Dg MERIM NBRO™ LEMIGS© BmdMomds.

35. 3G amabogsb odmugowgdgmo gobgmob gymgds

Bmgoese, gobgms 405-g Igbmal dobgogom sGob dGMomabogsb @sdm-
1300909mo0. dgbodsdobs, dmombadl mbos 3Jmbogl asbgmal wamgds
a5bgmab boggmdgmal sGLdmdabol, edmy300gdmaw 08abs, o9y Mo baemo-
mo odemgal 3sb 03 bogmdgmal opamdsdo.

33. bgm3g 3G mmgdowsb gobgmob ggmgdal gsdmmacsbgs

o3z dgbadmgdgmos, amaol bgmdg3emmgdowsb gobgmol gamgds
dm (3999 3gdmbgggado gedmmazbamo agmb 405 Il g) dgbemals Jgbsedsdo-
bow. 405 Il 5) 8gbemol msbobBow, dgbHmmgdals gmdmgdemmdam gs8mbag-
a0 gobgmob dg8mbgggeda, asdmoaygbgds 405-g dgbemo 08 doMmdom, Mm3
30@0b g5bbodmgMms sl bgwdgd . omds 405 Il g) 3qbmab dobgozom,

bgmIg3Ommadoesb gobgms gedmMabamos, o 3HgLoGmto mgommb

50 Bamberger/Roth/FausT, § 435 Rn. 15; Staudinger/MatuscHe-BEckmanN, § 435 Rn. 13,
MUKo/WEsTERMANN, § 435 Rn. 7.
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s60b gdmagMgbom 3abybaldggdgmo 0d gomgdmgdaobomaal, Gmdgmoacs dob
bgm3g3Emadadg ool mgdol qa3mgdols osboggdws, 56w gomgdmgds,
m3mobamgabsz dmgamg 3obbabdagdgmo 56 oMb, oMbgdmdos 3Mgwo-
&m0l 3ogH Bocgdob gomol ga@sznmgdal 8m3g6@dn. gb ©s6sbgLo oMwes-
306 oM B0gLoaggds Dgdmo smbBgMorm dgdmbagggel, Mewasb, dombgosgew
03abs, Bm3 dygmbnda ngm bobgedo s 860336gmmgbom gomssgamds LB Js-
9L, 3564060 o6 goboan®ogdmes, gmaol Ladnbmngg GMHmbo ggHmM3zbow
M3 ©ogdoamgdabs. 3ol asdm Fobgobol gobowanfgdsdn dMsmn mMagy
3bomglb osbmmgdom mebsdfmow dogydmgal. mG3bEngn dMsmgmmmdals dg3-
abggge 96 30l Imgemo Lbg-ob 405 Il 3) Igbmom. 98 ©s656gLa Logyde-
600 ,d0m0db o6 dmozMgb* 3abybolbdggdmmdadg. gb m@dsgo bodasbids
Boomgmymab, Hm3 gggmes bbgs dgdmbzgzedn, Hmmgbsi 3Ogoo@mEn M3
dom0sbo s oM (3 NImagmgbo of oMol 3abybaldggdgmo gomogdamg-
30l ammzgg30bamgals, Im(398mmo Jgdmnwgs o6 8mddgwmgdl.®!

dobabo o6 oMab dmagMgbom 3abybobdggdgmo edwmast dgdmgd-
mmdadg, dgbedadobaw, ol 0bs@Anbldl bymdgmnmgdowsb gobgmal neg-
mgdobl. gobgms bgmdg3Mmmagdsl, magobo doMggmawa dgb&mmgdal dmom-
bmgbol mumydgdom, goM©addbal g. 6. 9396 ©8d6H6gdol HnngBmmdsw
(Rickgewahrschuldverhéltnis), ol g08m gmaob dmobmgbob magmgds
b bab 0dstm gobolb goobosbmsb s3sgdnfgdam 3mabdm 405 1, 11 )
dqbeals dgbedsdobac.

B. mo6gdanmgdal s65dmom@gdol dmmbmgbs

amaob dgadmgds 3gmboglb dmmbmazbol wgmgds dnmbeydob d0dstm
a565@amMgdmma 8564060b mamgdamgdal s6sdmenEmgdsbmab s 3ogzdota-
dom, 405-g 1, 1l &) 05 352 1l 3) Igbemals Jobgrg0cm®.

51 5bg39 39635605303 2001 Byl gomEgdnmagdomo bsdsMmmal JmEgMbobds30nb gomhy-
9330 dgbododolb ©absbgbdoz (gbg-ob 326 V, go6. 1) Logebmbdmgdmm (33mmaemgdgdals
®530530M3gm0  3gMbos nmgzomabbnbgdws: ,dg@bamow 0gn ool 3sbybobdggdgmoa®,
(3 396mb3gdgma8s g953doxMs 0dom, MM 3obmbda RsbgMs: ,mdmsgmgbaw ago s&ob
3obgbobdggdgmo®. gb (3omboboe 39@Yy39mgdl 8ol gsbdMobgadyg, 53 ©6sB6gLL dmy(33s
3bmmme ol 3g8mbggzgda, MmEgbsg BoMGm 3Mgmo@mmb g30bmgds 3obybabdggdmmds
39mEgdnmgdol ©sdas® dgudmgdmmdsdy.

52 mofgdmgdal 56sbmaen@gdol dmmbmgbs Jgbadmgdgmas Dasbal sbsbdmomMgdal dmm-
bm3gbabogsb @edmy30@gdmam, Mo (39mbobow sGab godystgdmmon 407-g 3bedo.
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. aMObM36NL BOGAIMBMBO

352 1l g) 3pbemals dgbadadabow, bogbol edMMbgdol bo(33mmo dmgamad
Mbs 5565b@aMmmb obo momgdmmgds, o Bomgdamo bogsbo gogudos ob
356508 M©s. dnmbydab doge bagowo dobgobs gobswanmms. dgbadsdnbac,
006 9dmmgdob 565bmenMgdolb mmbmgbs Bomdmadgs.

II. aMOIbM360L 3MBIRMBO

Lo gnmbagas, o Ms mEgbmdom Mbos og30LMHML dmmbydL Mmagdamg-
30l 963beogMgdal gommgdamads.

bgm3g369mgdom gom35mabBobgdmmo mamgdmmgds aodmnygbgds Lad-
MMF0 Mabbob go8mabgsmndgdol Logdzmaw. gb @ebsbgbo gedstmmemygdy-
0o, BmEgbs 60300b gobo Rsdmyzemogds dob 63z maMmgdmmgdals
o6 dggbo@ygabgds o3 mamgdamgdsl, Momash ge8ynwzgmds o6 ¢bos do-
0mb 9ucm 3980 omgdymadal s6sbmon@madol gomamgddn, oMy do-
00gds bobgmdgg@mmmgdm Jgbeymagdol gomamgddo. ngogg Egbo 8mddg-
0L Im (398 dgdmbggzedags.

. QOAIBIRIBOL 060DROIVAI3OL AMAMBLM3IBAL 393MAHNBbL3O
09330 0Mdmmgdal sbsdmamMgdal dmmbmgbs dgbadmadgmas godm-
obymo ogmb.

1. dmnbmgbol godmGoazbgs, 352 1l 3), 3o6.2

352 Il ) Igbemob 8g-2 goM0sb@nb dobgozom, Logbob Bggmmadogo ao-
dmygbgdom godmbggnma gonamgbgds Ibgmggmmdada o6 doomgds, sbe o6
BoA3mImdL mofmgdymgdol sbsbmanMgdals 3ommgdmadsb. ondze o3 @o-
BoBgbno o6 560l dmzmmo gdmbggzs, Hmegbag bogmn bEmadom bogo-
3960, d9bodsdnba, MnMgdMmgdal s65bMoNEgdal gomEgdmmgds o
860l gsdmEobymo Im3gdgmo ©sbsbgboom.

2. 358m6ozbgs, 352 IV 3)

352 IV 8) 3gbmal 3obgognom, Lodmaymalb gosbmal gomogdnmagds o6
6bgomdL ndgbsm, Medmgbomars Logbol gogmggdobs 0y asbswanmgdo-
Loomgol 3sbybabdggdgmos 3Ggoo@mo. 36y Im3gdym Jgdmbgzgzeda mo-
9099mgdob 965bmonMmgdol 3ommadymagds gadmomnbgdmms, oy Lagbal
o330 30dmbggmmo 0d6gdmms amaal dMsmam. gmand sMedystoe ©o-
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830t IgbEmdolb GEMmbo, Mol godmg dob dnmbydol mebsdasmo dMamn
doggdmgob Lagbolb goboammgdada. oad(3e 3gdmbgggs, Hmmgbss, Mmam (s
000 gdnmgdall 565dmonFgdalb 3MgaGmMn, sbgzg dmgamy 3abybl 59396
Bogoal gobsean@mgdabomgal, Dgdma bbgbgdamo ©sbsbgboo dmsymoa o6
o60b.

dgbadmgdgmos, gb ©sbsbglbo gs638sG@mm ndagzemem, MmI 3GHgodm-
0L 6530b30gM0 G030b dMomgnmmds aodmMazbagl dob Immbmgbal, Moy
83 bm®3dal bo@ygzobo@ygoom go63s68gdsbmsb yggmody sbermb wgsb. mo-
19099mgdob sbsdmayMmgds godmomn3bgdmms s 3MgoGmmb sMhgdmeos
dbmmmm B0sbalb 965db@eMgdal dmmbmgbol Ma3mgds, Bmdgmacs, msgob
3b603, 398(3009dm@s dabo MobadMamgnmmdolb dgbsedsdabow, 415-9 dub-
mob dobgogom.

o3 dgbodmgdgmos 415-5 Iqbmol 3oMmesdnta godmygbgds ©s,
B0sbab 965bRaNEMgdal dmznmmdal dbasgbom, sbabman@gdema mafgdy-
mgd0lb dmEgmmdol aobbodmaMs. agMdsbym mo@gMoG@adn asdmmd-
Fgmo gPom-gHmo dmbodMgdal Bobgogom®, 415-g qbeal 3oGHosdnMa go-
dmygbgds 0dnm oMnb godommnmgdamo, Hm3 gb bm@ds oMol bomdabs o
3990mbobobogMgdals 3G0b3030b L3g0omMYMa godmbo@mgds, GmAemals
6065373 Lzm@agh ob Abamg, HmIgma(s, donbgoszsm dabn dGomgnmmdabs
Logbal gobsan®gdsedn, 35063 LEMEO MEgbmdom ncmbmzl @aMmgdnmgdol
0bsbmomMgdab, Moy BoMmdmowaqbl venire contra factum proprium-b — b 39-
056 Babomg 8mddggdabmsb dgbadsdm bagogmb.

od3o Igbody o yz9mody YBO™ sdoxgMgdgma 8mbsdHgdalb®* do-
bgogom, 3Mgo@mEol msbad@Momgnmmdal gocm3zomobbabgds 3msmme
352 IV 8) 3qbemal bagmdggembgs dgbadmgdgma. gb @ebsbgbo mbrs asbo-
3om@mML 08330090, Mm3 0g0 ,03gbsm", 969 08 MomEgbmdom godmMacs-
bogh mofMgdymgdals 86sbManEgdol gomEgdnmgdsl, Medwgbowai 3G g-
o@mAL mogee Jogdmgol dMsma Bogmalb asbswan®gdeda. dodmgom
60 3M9008MALS s Fmzamglb Mmabsdama dMsma Bngmal goboancgdsda,
36900&mAL dggdmoas Bogmal momgdgmadal dbmemme babgzmol w306
dmobmgbs — mafMgdnmgdal sBsdbmoN@gdol  gommgdamgds 330MHwgds
36900&mEM0lb dGsmal 3Hm3mMoqmae. gb ImbsdMgds (3ombabae Mecm
33o%gM9dgmns, Moasb 30MEsdam asdmdmnbofmgmdl dmgdmmo obo-
BgboEsb s o6 ommdl 415-g 3qbeoal, GmIgmaz doMEsdnd Jbmmmme

53 Gaier, in Miinchener Kommentar zum BGB, § 346 Rn. 51.
54 Kaiser, in Staudinger BGB, § 346 Rn. 170.
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B0sbobs s 9> M0MgdMmgdals sbsdmayMgdal dgdmbggsel dogbowsggds,
00693 gdabl 565b@enMgdol 3omEgdamgdsdg dmeagdsb.

3. mafgdamgdol 565dmonMHgdal mmbmgbols godmeasbgs diligentia

quam in suis bogwdggmdg

352 1V 3) 8gbmab 3obgog0m, moMadamgdal sbsbmon@gdals 3ommgda-
mgds gddmafngbgds, o9, bgmdg3Enmadowsb gobgmal 3o6mbabdng&a ney-
mgdab dgdmbggsado, Logbol gogndgds 56 gobsancgds dmbos Ygmgdo-
dmbom 306096, ©s 356 godmahRabs obgmo JbHNMbzgmmds, Gm3gmbas ngo,
Rggmmgdmog, 0fgbl bagmoms® bagdggdda (diligentia quam in suis).

dm (3999 dg3mbggzadn Lagddy gbgds bgmdggMmmgdomsb gobgmoal jo-
BmbBoom 80bnggdnm Mgmgdsl. dommamoas, bogmo gobowan®os sbgsg dnom-
b Dol dMsmamss, MmEgbs ob g Babgzedo ogws 396760l Loggborsb
5 393ga LoRJoMgl gomosdomds, dogmad ob dLEGsw 3g35Ma© 0g3gmEs
yzgms bbgs Logyanada. dmobadds abgmogg JdGHNMEzgmmds godmohRabs
1396 ©abed&NBadgmo bagmal 80dsfm, Mmam@bai ob megabo Bogmgdal
30da6o 0Bgbl bmmdg. dnmbey Do ImJdgmgdes gonamobamgdmsw, omd(3e
mbgdo goBMobomgdmmds, HmImal Mmbs 3oL do0b(3 ©og30LbEHgdm©s
3obgbabdggdmmds, babgbg o6 sGals.

09330 bogombagns, Im3g8m dgdmbaggzedo bagHomm Mbrs gedmgayg-
b oy o6 Dgdma bbgbgdgmn obsbgboom gomgsmabbobgdqymoa 3Gngo-
mgans. 352 IV g) 3qbmo 30D6sm ababoglh 03 8bstol 3Magomaganmgdsl, Hm-
39m3ds(3 dgndnbs Bogma, dashbrs gb bogmo bsdmedme dgdgbamsw s nyg-
69ds 3sb, Mmame (3 mo30b 3mozboem bbgs 6ogmgdl. 3absg 3obmba sbaggdl
bgm3g3Emadoesb gobgmal gamgdsl (306bbgsggdom bgmdgiHmmagdom
d900bb3gdmmo asbgmab mamgdabsgsh), dgmdmoas 80gbmb 0dsb, Gm3 Bag-
00 bsdMEsdme 8m3mggdmmoas s dogzmc3zbgds dob Jmbgdab®. s8ab godm
dgbodmgdgmos, 3mgdym dgdmbgggedn o3 3Mngomaganal aodmyqgbgds o6
0ymb 3M0sbo, Moash 30dyowmzgmb dyowmgzgmabomgol xgf o6 go@agy(300
Logmomgds s dmombydlL o6 3dmbos Logydggmoa, doghbas bogon Ladywe-
dme dgdgboma.

o993 83 3mbadMgdal LadoMabdomme 398 y39mgdb dgdgan sEaa-
396@0: 1. amg0d dmobadL go@sbzs Bogmdy 3gmmdgmmds. dgbsdsdabsw,
393goageb Loggmsto goregdgmgdolb dgbobGygmadmor gbrs 3ordgEe
bmmme Lo jgomgds. 580l 3039090 gmanl dggdmm 0dagzeMe@, MHm3 396

8 Griineberg, in Palandt BGB, § 346 Rn. 13b.
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o6 093691698065 Bogmdg IGmmdgmmds. dgbodsdabow, bagmdy dgmm-
dgemds dqobydb dggdmm Rogmgams badnesdme Im3mggdamea; 2. o3
9@ ool badomabdnMmo o6 398 y39mgdlb 563 ob gogdo, HmI gamand
dobydl bogma Bbmemme ,obsmgamngfgdman® gowsbzs. gb babynm-
35 o6 bomdmaanbos dmbmbgdal 3ommdom ogdym bgmdgmmmgdal
520-g 3gbemals dgbodedobo, Bm3mals @MmMLs, bogdgmmdabsl, babyoom-
30l bgmdg3Mmagds 0@gds Imbmbgdal goagdol 3ommdom. Bobynomdals
dg9a8980L oEam3s o6 nym ©sdm3ogdamo dmobabol Imbmbgdo-sGdm-
Bmbgdsody. 30b3oMgdals 3gdzgmdom anbrgds, Hm3 dbomgqdds — ,6ngmals
abomgamogMgdmom gos(3980L" 3ofmdom — Fgomsbbdgl Bggmmagdmaga,
836183060 Mddgdmmo Bobynmds, MHmImol gomamgdda(s aodynwggma 3ob-
babdggdgmo agm Jbmmmme 03 dgdmbgggzeda, oy bogma o6 smImMARbogdmws
dgmobbdgdmmo mzgabgdol 8dm6366, dogMad dobadl o6 dggdmm Rogdoms
Babyomds Jbmemme 080 3odm, H™MI gos0gBoMs ©d seed ImbEmbos Jg-
»obbIgdmmo 030698930 3dmbg 36-560.

35M@s 530bs, M@ gMeGMMmodn gods@mbgdemo ImbadMgdam,?” nd dgdm-
b393930(3, HMEgL3 bgmdggEnmgdal 8bagd ool Lognmama 3obmbalida-
960 aobgmal mgmagdolb dgbobgd o gmddsbmdl, asdmaygbmb o o6s ab,
dobdg Bonb(s 3M(39mEgds Dgdmo bbgbgdamo 3Gngamggns, Moash dob
b 3Jmbrgl ,dmddabal namgds®. 864 03 Jgdmbgzgzeda, oy Imagznsbyg-
oo aomoby3g@l, ©en@mzgmb bagma o asdmaygbmlb Bogmal 6s3mowsb
Bom3madmdamoa bbgs aamgdgda (8sg.: Dosbol s6sdmonEgds, 358 gdomo
dgbEmmads 56 gabob 58306 9ds), Mbrs 3Jmbogl Mymgds, gmddsbolb 3g-
Gomedo(z obg 8mgdigb Bogobl, Bmam@ bs3nmamb.?® gb aswsbyzg@o do-
mod0s 3m(393mm dgdmbgggedacs.

352 1V a) 3gbmoam gomzgsemabbobgdymoa 3Gngamgans o6 ool gsdmn(s-
baymo 030l godm, Gm3 dobabl bagmdy LagnmEgds o6 dmndmggdos.

% Grunewald, Kaufrecht, § 15 | 4 (323); 03 393mbgggzsd0(3 3o, 0% bobynmds sgdw-
0 0d698m@s 3mBmbgdal 3oGimdaom, 352 IV g) 3qbmom gsmgarmobbabgdamo 3Magamyg-
300l g53mygbgds o6 bos ymgamoym gsd3mEasbyymo — oy 3obmb3wmgdgma dyozgmb
3b60ggdlb ggrmgdsl, Loggmatin 6gds-byyMmgoman gowebyza@mb babyomdal dgwo, 35306
3obdy b 303t (39m@gL ol 3obmbBabdagMa 3Mogammgans, MmB3gma(z 3936 (39 EIdMES,
bgmdg3enmgds s 3ab bogydzgmdy gows(393ma bogmo Ladnwsdme dgdgboma H™3
gmagooaym.

57 Griineberg, in Palandt BGB, § 346 Rn. 13b.

8 gL 3Mogomgans, Mo mdds Mbws, o6 dmddgwgdl, o dbsmg Bgabgdnmon gomammbo-
93 99(393% 60gmb, HMImab edMBgda(s aowsbyzg@nma og3b.
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d9m9a0: 0hgbos Mo dmmbyba 35674060l Jodamo nbgmbagg 3DABggmmdabl,
Gmdgmbag 0go, Rzgnmgdmog, 0hgbl bsgnmam bogdggdda, o6 s&al gomeg-
0, 5365bonEmML 8833560 JbHMbggmmdal dgmgasm goboanmadymn
Bogmals mofMgdmmgds.

C. %0560l 365bmon@gdol dmmbmgbs, 405 Il 5), 352 V, 394 II, I

amaob dgndmgds 3mbogl dmmbababagsb Dasbolb sbsdmonmgdal dma-
bmgbob mazmgds 405 1l o), 352 V s 394 I, 1l 34bmgdal dobgozem. gobg-
m0Esb Bamdmdmdam @BmngMmommdsdy godmoygbgds dmaswo ©ebabgbgdo
o 350 dmMabl gomEgdnmgdol eGm3g300 a53mbBsgmma Dosbals s6sbmo-
m@gdob Bgbgda, bbg-0b 394-g Bmbmo.

1. 30RRJI3INI3N00 I&0NIA0M3O

35m©9dmMadomn NYMHM0gMomds, HmMImowsb Bsmdmdmdomo gomogda-
mgds(3 dgmbydb dgodmgds @ogMmgns, sGab asbgmob dgmgasw Bomdmdm-
domo 30009890l ©8dMMbgd0b MHmngMomds®.

II. 30RRIBIRI3NL RO®RQ3I30

dmmbabob bGowseb 3omEgdemgdal @eGm3q3s dgmdstgmdl bgmdg 3-
mmgdob gamamgddo domgdmmo bogmol ed@mmbgdab dgmdmadmmdsdo.

lll. 36020

Lo gombogns, §30bMgds o s dymba bl 83 3omEgdamgdal sMm3g30-
Lomgob dMsmn, Moz Bosbol s6sbmsnEgdal Babsdnmmdss. dmmbydds me-
BodMomgmmo g58mob30s bogmnl goboan@gds, Modscs dob bgmadgimmg-
d0sb gobgmob a3emgds Bosbogs. Igbsdsdabaw, ob 3sbybl sgqdlb dgbemeg-
30l dgydmadmmdobomaznbss. 91330 gb MgdamEodo Lagdome v3boncons.
Bogomal goboantgdol dmdgb@obomgzal o6 smbgdbmdes ob gommgdymgdo-
D0 YOHN0gMHNMdS, MmImnEsb Bs3mdmdar gom@gdamgdsbss dnmbeybda
OO GNS© ISMMZ30d. dnobabolb 3sbmbabdggdmmds gomogdaymgdal
oMm3930Lbsm30L dgodmagds aaglh dbmmme 35306, MmEabaz 856 nzmes
96 3ggdemm bsmebms, Hm3 babgdg aym asbgmab Babsdnmmdgda.
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dobabo o6 0g90L 3sLybL gomEadymadol oMmggzabomgal, Mol go-
dm(z gmanb Dasbal 56sD@anEgdal mmbmgbal Mgmads o6 sGLdMAL.

D. %0560l 565bmenigdel dmmbmgbs, 405 1l 5), 352 V, 394 |, 316 II

amaob dgndmgds 3mbogl dmmbababagsb Dasbolb sbsdmanmgdal dma-
bm3bob magmgds 405 11 5), 352 V 0o 394 | 0o 316 Il 3bmgdals dgbodsdobac.

. 30RRJI3IRI3N0M0 I&6M0IA0M3O

Bmgmes bgdmo 9006036s, dqmbydlbs s gmaol ImEab gobgmoal dgd-
93 65M3madzs ,80mgdmmol ©sdGbgdab/Mgb@odmEommo mBmogHom-
3o, O®mIgmoa(z boMm3memagbl gommgdnmgdoo gEmagMmmdsl 394 | 34qb-
ol dgbsdsdnbogo.

1. 30RRIZINIBNL 360RIJIX(O) ROAR3I30

dmobadl mbos egHmazns 3ommadanmads 316 Il 3mbemoal dgbodsdabog.
dobydL gobgmedwgi g30bMgdmes gs8goazgmab dodotom g. b. 03 (30-
30 35mEqdmgdgd0” 316 Il Iqbmal dgbodsdabow, Mm3mal dobgogoma(s
35m©7dmMadomn YHM0gMomds mammgnm 3batgl 530bMgdlb gmeg dbo-
0l xmgdqgdal, Jmbgdmaga Loggmobs s 0b6@gMgbgdal 358030L(39350.
dobydl g30bMgdmes gommgdmmgds, amaolb bszno@gdabs s Jmbgdol
d0doMom godmghnbs dqbadadobo gmmabbdogmgds s o6 aogboan®adabs ab.
9L 3omEgdnmagds sMmbLgdmdms aobgmab gobowgdedwyi (306bbgszgdom
394 1, 1l 3gbmowsb Bomdmdmdamaon gomogdnmgdabogsb). dnmbeydds dMe-
MINESE 85MMZ0d ab, MmEaLy(y gongMmbaomgdmam assbswanms bagma,
a53mabgns o 8300 gmaol doge Bo3obMo 3omEgdmmgdol dgbEHmmgdals
dgdmgdemmds, Modsi amagob, badmemmm xs3da, bagnmmgdsbomseb ghomow
03535Ma3065 3bg39 bobyomMbal gobal dmebmgbol ymgdss. gomwydey-
mgd0b dMsmgnemo smmgggs Labgdbge.

lll. 0106036 0RIIXM3NL 330130 NLENGIBO

(3 9996905 baobol s65bMonEgdal dmzmmmdsol, gmaol mobsdfomg-
aemds Dosbob @eamBabsl, Gmdgmoi dmobabol dGMemmsb dodstmg-
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0o mobsdomn Bmbabos, 83306985 B0sbalb sbsDmanMgdals dm3memdals
50%-0m, 415-g 3bmal dgbodedoba. 316 Il Igbma azogh ofs Jbmmme
amaol 068 gcgbb Lognmcgdolb 03bgdmo d5bomRnbadsbmob ©s3gsgdomg-
doo (Integritatsinteresse), ss3gw sbggg Job 068 gFgLL Bobynmdowsb Mg-
sm0dgdymao dmaqgdol omgdsbmeb s 3egdntigdoom (Aquivalenzinteresse),
8308 m3o(3 dnabybds amaol Mbrs s0bsDRINEmML oM bogmal mdagd@nco
006m5dmgdab, s®edgm babyomdalb ggabol 50%.

IV. $00600L 060HROIVAI3NL 3MAMbLM3ENL VB ISOL 3O3MHNBL3IY
diligentia quam in suis LOBII3IRX DI

Lagombagos, s6ab o9 sMs gmanl Bosbol s65bmaMgdolb dmmbmgbs 352
IV a) 89bmal dobgogom godmMaibemo, abggg, Hmam g 35658y, 3 ©o-
65Bgbnb gbodedabaw, Bogmal moMmgdmmgdol Imambmzbol MEmads gs8m-
ofo(zbo.

dm(3939mo 3Mngomganol 308myqgbgdol bobomagdmme 398 y39mmgdl ab
%990, B®mI 3M030mga060qds sDML s 3oMas3w0%, 01, Bonbgmsegsew mafg-
dmgdob 86sbmem@gdal dmombmzbol godmMazbzobs, dmgamy dambeybo
do0b(3 9390ms 3obbl aoboan@gdyma bogomabomgol, Gmame 3 dnygbg-
o bosbobomgol, Bogmbgoagsm 0dabs, ®m3 abgmbsgg gmmabbdog@gdsl
0Bgbs Bngmal 8ndofm, Mmam@mbsg bogmmotn Lbgs bogmgdol dndscron.
0913(30 98 3Mng0emgannl sbammaonm 358mygbgdol Lobnbssmdmgamm 898 y-
39m93L ob oMam896@0, Gm3 352-9 3mbema, bLo@yzoboGyzomo aob3s68gdals
dgbadadnbo, Bbmemmm maMgdymagdol s6sdmenmgdol Immbmzboby godm-
0496985 s o6 ImJ3900g3L Dasbals s65bmonEadal dmmbmgbol mezmgdals
80dstom. 352 V 3qbma qonmgdlb 394-9 dqbmdg, oqdie o6 amgsemabbo-
693L 03 oMgdnmgdol s65bmonEmadobsmaznl ImJdgma L3gznomyGo obo-
Bobob Fomby go@s@obsob. Mmagmz 396mbal ©obadmmgdados domomygdy-
0, D0sbals sbsdmaMgdal 3mmbmgbgddy Mbos go3M(39mmal dbmemm
Bmaswo 3omegdamgdomo bodsmommab ©sbsbgbgdo. mydzs JMb@Moma«-
3968 9%0, Logmm %330, donb(y sMs@sdaxgMgdgmoas. 352 IV a) dqbmom
gomgamabbnbgdmmao 3Mogomgans 0dbgds gmdo, oy gsdmmnbagos dbm-
mmE 00M89mgdol 5bobe@gdol o o asdmEazbagos Bosbal s6sb-
0onfgdab 30@(23&3@360[).70 399939056000, o) Bo@m3 Ybos b3gdbmwgl

8 Wagner, FS Huber (2006), 591.
0 9L 3mb@Mamandgb@o Egmgmon dJogbswsggds oo Ladsmmomb.
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96®39bgonl  3obbabdggdmmdals
Rohmgdo 1396 ©dMbgdals -
®0gMH0mdab gofgmgddo o bosbal
9bsbmonMgdal dgdmbgggzeda, Gm-
dgmo ma30L0 Im3mEmdac dgbod-
@g0gmos, 5@g8s@gomeglb  gorgi
00fMgdmmagdal  sBodmeyMgdal —
Gmdmolb 3oL3GodLa bgmdgzma-
mgdoo dgmabbdgdmma LodmanEn
Bom3momagblb — 8mmbmgbsl.” go-
49690 Mo 53 3Mngamgansl dm3g-
e Jgdobgggedo, ol godmins-
boglh dmobabab 3obybaldggdmm-
3oL gogmcmbomgdmmdabomgab.
Bosbols
bemgbol xmgds oMol godmMa(s-

obsdmoyMgdol  dmo-

baymo, Moasb dnmbabo abgombagg
3bObggmmdal 0hgbos 3567560l
dodofm, Mmam@bsi ob bsgmomom
bogddggdda ofgbl.

gegan: amanl o6 og3b dmombabal
dodofon oMz bobyomdalb gsbab
dmobmgbol N@mgds ©s oM ao-
Boan@gdamo bogmal godm mog-
dmgdob 56 Basbals 56sdmanEgdals
dmobmgbal y3mgds.

A. bsbgomdal gsbolb dmmbmgbs (<)

l. 83mobmgbol BosGdmImds (+)

Il. 83mobmgbols 8mb3mds (+)

> asbgme (+)
0 gobgmob bogndggma (+)
0 gobgmoab gobowgds (+)
0 aobgmab godmmasbgs (-)

B. mofgdqgmgdols s65dmoncgdols
dmmbmgbs (=)

l. 83mobmgbol BosGdm3mds (+)

Il. 83mobmgbals 8mgnmmds

lll. 3mmbmgbals go8mGoazbgs ()

> as8mta(zbge, 352 Il ), gom. 2 ()
> as8mtinzbge, 352 IV ) (-)

» asdmn(zbgs, 352 IVyg) (-)

C. %0560l dmmbmgbs, 405 Il 5), 352 V,
394 11, 1l ()

l. 3omEgdnmgdomo PBMogHomds (+)

II. 3oergdgergdol @oGmzgss (+)
lll. 36 oo (<)

D. %0560b 565dmoqMgdals dmmbmgbs,
40511 5), 352V, 394 |, 316 1l (+)

l. 3omEgdnmgdomo PBMogHomds (+)

Il. gomgdmmgdolb d3Gsmgmma
R6B@3ags (+)

lll. ®5658Gsmgnmmdals
aomngomalbbobgds

IV. 3mobmgbols go8mGazbgs, 352 IV g)
*+)

39930: @obob gomsbs (-); gobowasn-
900 bogmab moMgdaemgdol o6 bo-
360b Bmambmgbs (+)

" Muscheler/Buer/Huh/Olejnik/Roth/Schewe, Falle und Lésungen zum Blrgerlichen Recht

|, 247.
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LO3ObLM3A M!

> Bobyomdobal gs8ynmgmal 3bGnosb Jbmmme dgmmdgmmdob gows393s,
bogmm@gdob ao@a(3980b aoMgdy, nmgmgds o bagmmgsb dgbmmmado,
568390 dgbEmmgdmmdsm. 88 @Mmb dgnmzgmol mamgdgdaol dgdmesma-
3o 3bmeme 6obyom0©sb BsM3m3mdarmn dgmMgmo Immbmgbgdacm o6
>0l godsmmmgdemo.

> 352 1V 3) 8ybmo mbrs gob08sGEmb 0dg356swm, Hm8 ab ,08gbsw”, 564 08
MomEgbmdom, gsdmMnbagh mamgdamgdolb s6sDmonMgdol gommgdemg-
3L, Modmgbsmas 3MgEo@mMb megsm dandmgal dMama bogmal gobowg-
9d5do.

> 352 1V g) 8beob 80bgmgom, momgdagmgdal s65dman@gdal gommgdemmg-
35 godmoMobgds, oy, bgmdgimamgdowsb gobgmal 306mbab8ngMa me-
930l dg3mbgzgzedon, bagbolb goxmdgds b gobswanmgds dmbos gmgds-
dmbom 30Mmsb, s 856 ga8mahnbs abgomn IdMMbggmmds, Mmammbs 0go,
Rggmmgdmng, 0Bgblb Lo mme baddgqdda (diligentia quam in suis).

> 352 IV a) 3gbmo 30bbs@ abobagh 08 8bsmal 3Mogomgantigdsl, HmIgem-
853 dgadabs Bagomn, 80sRbos gb bogmon badnwedmem dgdgbomam s nygbgd-
©d 3L, MHmgmg g0l 3gomazbom Lbgs 6o3mgdl. gabsi 3obmbo sboggdl
bgmdg3mmgdowsb gobgmob Mamgdsl (gsbbbgaggdom bgmdgzmamgdom
dg00bb3gdmma gobgmol mgmgdabsgsb), dgmdmos, 8ngbomlb 08sl, Hm3
Bogmo LodNEsdme dm3mzgdemos s 8093m3bgds Mmagzal Jmbgdsb.




da®Jbl 15. ©NOBINB6IMO 3a0ddy 3. I CMMOL
01030

(3gbegemgdabs s gabob Mabgol goobgms; gsa3ds3b60b gommgdmmgds;
0b3ob goabzmes aogb3360L 3omEgdmmgdabsls 482 Il 3gbmal dobgogom;
3g9bsdg 300l bosbals mogzzosnab Bobsdnmmdgda)

©0bs0bgMn 80dgs 3., MmMBgmds ©sngo3s, MM LojeMmggmmdn sfe-
bemEglb sdAMBogdms, 1339 Mdomabdns s 3mdngo Laimdgdol, dogm-
do Bygoob 3g3339emmdabs ©d madnsba sbomasdMes dodsgse3gdol gsdm
M35 ©q3MgLnsda, bemm @omo-bomsdmb nbGgfnzedas bmmdg. LEmMgw 3
dbgmdgmmdal godb ab godmb dggmdsbgdol 8omsbasdn abgm 0bb3aMsz00b
Byommb 008mahgbl, Hm3 dbs oMab, ob madas 3o 9358 0mb. gb sMab: bo-
3@ dobrmmobogmo bamosmab Bgddabs s do@gmal Bsbamgda, Badne-
30l sbom@o 63 gbo s, Moz FmogeMmns, mmEab magze (39Medogzs, 3-20
Loy gmbal MEIM(3EssMNsbo Bemgdn). 93 yzgmogmab ©sbsbgzsady 8adgs dgb-
dobgdlb: Oh mon Dieu, c’est colossal! s dgmgodcgdmee gosobool 2200
oAb, o830 380l Jgdmga bomggdl Immnb m339 I30Mgeo gomagdHmds
0BgblL magl, Mmss s@dmhAbogds, Mmd mM@mdg gobdmb do@obalb LyMgabo o
3gmbos. Quelle merde — Bs3madsbgdl 35(0bda (36mdommo ©adsnbgo o
30l mgomdo 30bdm 036smab nbgz 03006 MGYDabow nbygdl gowad(3939L,
0bb3oMs300b Bystim 30 ymmadab bo@gbow. omdze o3 3Gm3gLL godm dm-
bgbgdnmae dgohagmgdl Lodyzgdoom: ,396 abgmo 3o 3o30 bam, dmgsbz-
0 Modgbsamo, 835 sl gnbsd® (,x96sdsl dgbo maga, Bmgo@eb®). Gab
d9309a5(3 @0ds0bgMo d0d3zs 3. 358 gd0m 3owgg 100 Mol an@m39dL
30bmegdabsmgol ©s 3d300mdnsbsm ©I3mMMEgd0sb gMmsbgmb.

09330 30dmb 3owg3 ghmo 3Mmdmgds 5g3b — dobo 3564565 a49dab Ladm-
OME ©5035md 3, LagMNMES(3, bamsdmb ddsgs3gdo gmmmydasb, s80@m-
3o(3 Y39moxgeb 3o@ombbom dgu9mogh o 356756530 Romwgdl mogals do-
dodgom g3%emb, Mm3gmocg obmsb oMol @sobeddgdymoa s 8s0bs 0dom 396
3bM3OMIL. 335 Y39 0 (37050 LENMEgds: gdDscMnlb 35678650,
30bo 8bM0Esb ymggmagamo dGsmob gotgdy, dggxobgds dmgmsma 3ogm o
om0l 0036 FModg goebLbbal, Gabsg 3m3yzqds 30d s 3.-b bEMmo oG g-
035 5 D060l 965bmemMgdal mmbmgbs. gobmlb 3sbybo — 69 dgdgedy,
oms 30bs, 9Mon 6@ gbal 8og0gMom mGn godsbm® —bm3 bogMome (39(3b-
Dy bogol sbbsdl.
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dgo ol gor bodomormgdmago dogmdam gmds 0d dgdobggzoboomgol, Gmmg-
bogg 8ndgs 3. obgmbgdl 0ol 588 j0(39856, Gmd 58 cmalb mogb 20 000
930m@ dodynmms dggmdom gmobs wodonbgml, mmdgmo; 3o60dal (36m-
Boen dmob bobmgdcsob mobsddmmdmmdl s mmmols msggd0lb oo dgdg-

M358 9000,
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A. gobol ©s3696930b Immbmgbs

809 30b dgadmygds 3Jmbogl gobmb 80dsio Bmmbmgbol Mgmgds gowsb-
oo gobol 9396 edMNbgdsbmab s 3o3dnMmgdom 406 | Iqbmobs s 352
| 3gbemals sbsmmanam. o) godm gomezobagmogdmms dgbmmmgdal goem-
9899 gdabogsb dobo dgndmgdmmdal aodm, 353ab d0d3o(5 asmagobyygem-
©90mEs Gobob go@sboolb gommgdmmgdabsash (406 1) s dggdemm, 0339
aosboamo gabo 9306 dmgmbmas 406 | dnbemabs s 352 | 39bemol sbomm-
300l bogmdggmdy.

89603365: o) Bmgomy megabygmogds dgbMmmgdol gomogdamgdabsgsb oo
qb 96 360l godmbggmo 3MgEo@MAal dMsmoam, 85306 3Mgo@mEncg, Mm-
8gmboi dmgomoab B0bsdg o3l bLadoMab3domm dgbMmmagdol gommgdamgds,
®030bn@mEgds 53 gomEgdymgdabagsb (1imwabzgbs 406 | 3qbmawasb).

o3 3o badmgomasgm 3mwgdbdo 93 gomegobygmgdal 398mga 85653y gowab-
ool ©sdGNbgdal Immbmgbs doMsedntm gobgMama o6 oMob. dog@msd gl
dg8mbggge yzgmoedg sbmmb aslb gobamab 358wy goobmomal 306 8ma-
bmgbobmab 352 | Iqbmol dobgogom, Mol asdms 030dmmbmgbs 98 ©sbsby-
Lob sBsemgnom godmygbgdom bs 0ymb sbadzgdo. godmdwabatg 405-9 o
406-g5 39bmgdol Losbrmzgosb s BMbiionmo Abasgzbgdowsb, gb sbammmgans

303G gdamos sbggg Lab@gdynmo dmbadMgdgdowsbs(s.

30335Ls @ 3ndML ImEob snEm Bobyomdal bgmdgzMmmads 477-9
dmbeob Bobgmgnm ©s 30d 38 gomanbsms Bobynmmdal gobo.

1. 30RRI3INI3NLOBO6 300O3NLIBVBR I3 JTIIRISTM3NOL 303M

30dm dgodmgds  gomegobagmadgmoym  bgmdgitmmgdom  Bs3aben
39mEgdmgdobogsb, obo dgbHmemgdal dgudmgdmmdal godm.

30335Lm0b oEgdmmon babynmdom godmb g30bEAgdmes 477 | dgbenals
dgbadadabow 30d3Lomzgal mmEEb Mmaz3dg Lo 3NNMgdabs s Fgmmdgermmdal
35005(3930b  gomEgdnmgds, o 930000639 BoMImawagbms 0boognwe-
se@o bogomonm dgbabHmgdgm gommgdamgdsb.

353b53060b 3omEgdmmgdobsb bogomolb (bngmgdol) gsms8bowggmaboom-
30b g53%53b60b ImM3gb@nsb 3Mgmommdy gomowal g. B. ,dgbEmmgdal
0bgo“, 869 Mabzo 0dobs, HM3 JgbEmadol Logbol asbswam@gdol dgdm-
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b393930, ab ggme® Imombmglh me300086 dgbEmmgdsl s dmgamy gomsgo-
bygmegds 98 dgbEnmgdal gomegdamgdabegsb.

Lsgombol gom®B8sggdabomgol: a30mmzgbmmo Bogmao Bqbabemmadgemo goen-
©qdnmgdob 358mbggzedn Bogmal gosedbomggmabsmgal Rodomgds Bo®mdmace-
396L 035300mmms© Bogomal 3mb3Mg&nD(300l ImBg6EL,"? Mol Jg8gas(s
dgbEmmgdal gomEgdmmagds ghmon 3mb3Mg@mmo bogmom dgdmagsmamads.

0bngoEmsmm®o mmEalb megob go6s0aMmgdebmeb gMmem dobdyg bo-
39069300 gos(393s dgndmgdgmo aobs, Mmamz andmbomgol, oby bg-
d0bB3ngmn bbgs 3oMabomgol. 3 ImIgb@nwsb omas gommydymgdals gb-
e gdob mdogd& o dgdmgdmmds.

1. 30RRIZIRI3NL JOWOBN RO&M3T3 ,BaLOL HOLSOL

3ORHLAWAOL 303M

o3z dm393nm dgdmbggzedn 3adze o6 gomogzabygmeogdmes bodo-
obdoGm JgbEnmgdal — 3obol gosboalb — gommgdamgdabsgsb, o bog-
09d0b gobsancgdolb dmdgb@do 3obdg goabyymn 0dbgdmes g. 6. ,gz0bab
Gabgn, s6a Gabgo 0dabs, M3 LodoMabdomm JgbEmmgdol 396H3amgdal
d98mbgg3090 3006(3 ©g30LMgdM@s Bobinb gowaboals gommgdamgds.

»BOLOL GOLSN

g- 6. ,LadoM0b3acm JgbEmmgdob® 56 ,g0Lal Hobgob* goabgms gbgds bo-
3oobl, o Gs gdstmgds dgbEmmgdal dgdmbgggoma dgmdmgdermmdal EMHmb
369008 mEal LadoFmabdnfm gomEgdamgdsl, dogsmoamsw, dyogzgmal goem-
©93mmgdsL, assnbsmb Bsbyomdal ggobn.”

R3gmmgdmng, gb bsgzombo Bywmgds 406 | 3qbmom, Mmdmab Bobgogomscs
36908 mMo-3gnggmo msgobyymgds msgabo gobol gseboals gommgdy-
mgdabogsb, oy dmgomg-asdyomggmo gomsgabygmes msegabo bogmmdmnga
dgbEmmgdol 3omEgdamgdabegsb. 406 | Iqbmowsb v3mosbzzbom gs8mdwo-
Baigmdl, Hm3 goMgdmgds, MmBgmo 8mgomgl badgomgdol sdmggl, oMa
0gzob @m30L FgbEmmadal gomogdymgdady (8sg., dgbHmmgdol dgmdmad-
mmds) 5 MmMIgmog 96 sMab gs8mbBigmmo 3Egmodmmal dMsmom, 8ol sbgzg

2 Heinrichs, in Palandt BGB, § 243 Rn. 5; BGH BB 65, 349.
8 Emmerich, Schuldrecht BT, § 3 IV 1 Rn. 14.
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5356a30698L LadoMob3domm dgbHmmgdolb Bomgdol Mgmgdsl. s8Moasw, ,io-
Lob Bobgb®, Bggmmgdmng, ao8ynwggmn 58oMgdb.

1. Gobgol gosbgms 406 | dxbmol dobgogom
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7 39000 Kbhler/Lorenz, Priife dein Wissen, Schuldrecht II, Fall 8.
S Medicus, Burgerliches Recht, Rn. 275.
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30l Lagbolb 3MbGEmEbs s dobo Mbsmmmdal Jgdmbagdsl. 30l godm ab,
3M63Mg&me 393mbg935380, ogm gabmb JgbEmmgdal sdbdaty.

3960836s: 396-9 3bemn o6 nngamallbnbgdl bmgsw 3obbabdggdmmdsal bs -
@060 ©obdgdgdmmabomgal. @oboddgdmmads Mbws osmmzamlb ol gommgdy-
9ds, Hm3mab o333 930L6MgdmEs ©8L1J3739mb b gPmata babgmdg G-
mgdm 306 Ebomtol B0bsdy.

5J90006 353mB0bsty, andmL 356mb dsema, 396-9 dnbemals bagmdgge-
by, Bmgmes baggmamo abg dgg@sbgds.

IV. 394 lI-1ll 3962=20L 56 33-400, 404-0 3V I3OL RO3O&I3NM0O
6060306M3J30 - 603010L 6O3RNOL 353M LOABIITXNOL
30JRQId MO

Logombagas, oMol oy o 394 | dybema 3 dg3mbggzedn LEmEa dmo-
bmgbol baggyydggmo ogmgdgma 3g3mbagmoal s6sdmenMgdabamgal, o be-
Fomo 05358 gd0mo Babadammdgdal smbgdmds, 39Mdme, 394 II-lll dqbenals
o6 39-400, 404-5 3gbmgdal Bobsdnmmdgda. dobmegdamo bogmal 6s3emal
353m LoboMmIML aohgMmadobal, MmEaLss 3MgLoGmMo s30m 3otassl dg-
dmbogomb (bsbsmdmb gohgcgdacm Joygbgdymo basba), bogsdsmms, oy o
Bobodnmmdgdom Nbos Imbogl basbal sbsdmeymmgdal dmmbmgbs. memm
BbGoE 3o, 83 Babsdnmmdgdol asbbabmgmMs ©edmomgdnmoas 0dsdyg, oy
6o G030l Basbl aobggnmgbgds gb dammgdgmo Latagdgma — ,dgb&mmg-
Sobnob gfmem” Bmbambmg Dasbl oy ,dgbEnmgdal bozgmom” dmbambmg
B0060b 565D Mgdsb.8! 4sdmIabomg 0dosb, HmB dgbHmmgdobomeb gm-
03 basba, msegal 6oz, ngmes 3ol go@sznmgdoom doygbgdmm bosbsw
(400, 404) s ,8560@03“ Dasbow (394 1), 3omzgemo 3mbadmgdal Labamagd-
mmE 5MR 35600 853909800 gdmbzgzedn, edsGgdam, 53 mMa Godalb Dosbl

Il Bogbol gogmgdss s9yz0mgdgemo.

81 Arnold, ZJS 7/2009, 23.
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1. 3ofHggmo dmbadMgds: 394 Il-lll 3nbmgda (Dasbal s6sDmoymFgds

dgbEgemgdol boggmor)

9600 8mbodMgdal Msbob3ow,*2 FgbHmmgdobmeb gMmmsm ©s Jgbmy-
mgdob 6o33mo@ D0sbal 5bsDMoNEgdgdL dmEol Godmmmganma godaxgs-
Bo 1bs Imbrgl 533035 g6@ O™l 0b&gMgbol”, Mmame (3 asd3nxbogn
360b(3030l, Logdzgmdy. 933035mgbEMAMoL 06 gMgbo amEabbdmdl
369008™mM0b 06@9cMgLL dgbemmgdaol EHMMma© domgdalb 3036, bmeom
933035 gb& Mol ab@gfMgbol ommazgzom 8nygbgdamo bosbo — basbl,
3 geo(3 o6 Fosagdmes 3Mmgo@mAL, gb dgbHnmgds EOHMMMo® s Kg-
Mmgbo Mm3 gobbm@30gmgdymaym. dmz9dmm Jgdmbggzeda gobogm o6
530Ma03ms d53mbogaomb, ©e0ddym ©mmbs s sgomal ybszmm Ggmg-
30dmea ™I RodoMgdmes — Moz bgmdgzdmgdom agm dgdatgdamo (g3-
3035mgb@mMmmdob 0b@qMgbo). s8a35Maw@, o4 LaBsMB8mb goRgMgdoom Boyqby-
dymo Dasba dgbEmmgdal boggmom dmbasmbmg basbl gobggmczbgds (394
11-111).

091335 LobaMIML gohgFgdacm Bnygbgdmma basbals sbsdbmey@gdals 394
-1 3gbemol 4393 LydLR3(300LOL Babo s6sbMONEgdol dmmbmgbs dgbad-
mgdgmos Ibmmme ©sds@gdaomo Jgbemmadabsmgol goalb @sbgbgdabs
o dgmgame s3mbafmazal d93ga. SbodmenMmEgds Fbmeme ol basba,
GmBol Mma300056 d30mmgdsz Igbadmygdgmo agm (3n3mamgdyHn) ™Yo
5358 gd0m0 dgbErnmagdoom. dogMad, aodm3enbastyg 0jowsb, Hm3 LabsmMdml
a3Rg@gdom Boygbgdgm Dsbl, Rzgnmgdmng, eds@gdoma dgbemmads gg-
ogg@b ¢dgzgmob, 394 lll, goc. 2 dqbeal dobgmgzom, 300l omdds bywo-
39@&o0 doohbygo.

53 ImbodMgdab LobaMagdmme dg@&Y3gmgdl ob gofmgdmgds, Bmd o bod-
39 gbgds gbEnmgdal 0b@gMgbol absbgdsal, by bagmal @bsgmmmdal-
b 539380650990 068 9MqLabab, Mo, Rggnmgdog, dgbemmadol ba(sz-
o b0sbal sbsbmo@gdal bogsbl Batdmawagbl.

donbgoozom 330by, o3 gosbyzg@ ol Lobabssmdwgameo badmygbgdemoas
dg3mgan s6gdg6@0n: IgbErmmagdol bozzmem Bosbal sbsDmonEgdal gotia-
g0l gobbabmgMs yMbos dmbogl 8nbo Bubiz0abs s 30Bbal gomgamab-
Bobgdom: dobo Jaboggds ©obadzgdas dbmemme 35306, MmEgba bogdg gbgds
B0sblb, M3l 09300006 d(30mgdsz Igbodmgdgmo ngdbgdbmes ©sds8gdo-
o0 dgbEgmagdom. baBsM3mb gohgcgdom 80ygbgdama Dasbal Jgdmbgzgzsdo
9L by of 56M0b, Momasb 83 ML bosbol samds s Bogmoal dgbsobgd

82 Ady, ZGS 2003, 15.
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dg@ymds — Mmamz 3900b om]dal Bobsdommdgdo — Rzgmadmog, @Mm-
do 933569l gdmbgggs. Bstmamns, 394 I, 3o6. 2 Fqbeal 3odmygbgdooc
30000 ©69b9d0L bogomogdnmmmds gomsnmabgds, ondze gb BaMdmaw-
396L dbmmmme bgmmzba® 3mEgdosl s@obBEmo dmmbmgbal bLogndgmom
300gdmo 5MoLBmMa dgoganbsb. dgmgaal 3mEgdz00b dgbodmgdemmds o
(330l 08 gog@&L, Gm3 394 II-ll 3nbegda dm3gdmoa Jgdmbgzgzabomgal o6
o0l dgdd6oma.

bgdmo 043 nmoEsb 3o8mdmnbatyg, bws gedmamabmlb babsmamb gohg-
696000 o gdamo Dosbol JgbEmmgdal bozgmaw bosbol sbsdmaymgdabo-
30b dogmomgbgds.

2. 3gmMg dmbodMgds: 89-400, 404-9 dbmgdo (gbBHymgdsbmsb ghmawe

Bosbolb 565dmoncgds — goal gomszomgdom doygbgdamo bosbo)

39meg 8mbobdMgdal bsb3s,2® dm (398 Lodusznsdo dg8mbagmals
Bogmgdmmds BoMBmomagbl 3ol gomsamgdom doygbgdaem Dosbl dg-
400, 404-9 39begdal go39300 s dabo 365bmon@mgdol BobsdoMmdsos dmge-
mab gog®abomgds (400 3). 569y sbsbmonGmgds Ibmmme ol bosba, Mm3g-
m0(3 93 3ogMmbomgdolb dgdwmgg bodmadmds.

Lagombol asmBdsggdobomgal: gog@mbomagdol dabsobos dmgamal ©onymg-
bgdmogo gbemmagdobszgb odmmads (9. 6. ,Lobogbomm g394@0“). gobLbge-
39800 394 |l 3qbeab goggd0m ©8858)gd0mn JgbEmmmagdobomgal gowolb omg-
80bogsb, of 3mb3Mg@&mmoa gool abgbgds Logamm o6 ofals, abggg, Amam(s
d9bEmmgdemmdal bLodsMomgdcog 3gmgangddg Jomnmgds.

03 250056y39@ 0L Labnbssmdmaammsaz 03039 3MbGGMamdgb@qdo dmd-
89093, Mo 306z 3mbadEGdob dgdmbggzeda, MmBgma Dasbolb 565%-
0ol Bobsdommdem ©sds@gdoma 35000L obgbgdsl d00Rbgslb — 3619-
o@meMo, Bggnmgdag, bagmabs s basbal dgbobgd gPmoEmmamaw 0gqgdl
5, BoJ@mdM0350m, o6 og3b 39-400 3) 8mbemal go398000 8mzamal gogHo-
bomgdolb dgbodmgdmmds badmBogmm Dosbol mog0wsb sz0mgdal B0bboom.
8b9), 03 3m3gb@dn, MmEgbsi 3MgodmAL 1339 dgdmoas, gesgmmbammml
dmgomy, Dosbo 9339 ©o3gasM0s, d(ze ab 396 s6sbmeMEgds, Mamash
dmgoemg dobo oamdalb 3m3g6@3dn — gogmmbamgdal sMembgdmdal godm —
RO 30I3 96 0gm 3935030 dMmoa. 380@mBsz 98 3mbadHgdal d0d-

% Dauner-Lieb/Détsch, DB 2001, 2535- oo 8m3rg36m a39H@qd0-
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0©93M930b boboma of aoxMmombomagdsb — 0bggg, Mmam s doMggmmo dmbabd-
6930b 398mbgg3930 go@al ©sBgbgdal — s@sbsgommgdammem doohbygl.

LobomAmMb aohgfgdoo Bodmdmdomn Basbalb 3o00b gomsznmgdoom do-
49698mmo D0sbolb gJzgd Lydbaydool Lobemagdmme dm3ysgm ol sfg«-
39680, ™3 Bsgmmasbo dgbMmgds ©sa30069dmm Mbs3mm JgbEmmgdals
Bom3momaqbl ©s, 53g356Mom, gowal gswsiomgdom doggbgdgma basbol
LESbIMEG M gdmbgg3oLmseb g3543L bLaddg.

0913(35 98 3mbadEGdal LobobssmBrgamm nbgg 39-400, 404-9 3mbrgdals
B6g300bs s F0babbg domamgds Robl 3M0sba. gb doDoba 3o sbgmos:
404-g9 3gbemal babsdommdgdom bosbal s65bmanMgdol gomogdemmagds dg-
9b535378s 03 LoGo(30dL, MmEaLa XgO® Jowgsg dgbadmagdgmos dmgaeals
»353mgbodmgds” gogmmbomgdal 39d39mdom s dobmgal bgmal Jgbymds
RJOM3060 FgbEmmgdom Bosbolb 09300006 d(30mgdada. gb, LobsMImb aohg-
9d0m 3oygbgdmmn Dasbabol, Rzgmmgdfog, ¢339 dgndmagdgmos. gonm-
obomgdals oMo 3omgdmem doRbggs — Db ew nbggg, Mmameg 394 1I-II
Iqbegdoo  3sbyybobggdabsol ool ©obgbgdol sMobagsmmgdnmmmds —
sdo bmmme bgmmgba@a 3mGgdass, Mm3gmbs, Jomamoas, s 3-
dogmgnmgdgm Jgm9gagdsdmyg dnggsgetio, 35368 ©madsG Mo Yymamam
359135030300. B3 3mal 4o8m dgdmbogmal o 3omagel 396 gog3nmebadmgdo
IgbEgmadmmdaly, Moash bsjmmgabo bogmal d0Bmmgdom dyowggma go-
3omgdom gxcmm 398 LagOmbgl ¢Jdbol 3G g0GMAL, — LogGmbal dgd(s-
39md© 0gMgds dmgaemal Jmbgdcag boggmgms bygdmda, — 3oy bogmal
LogFome s®3n0bmwgdoo.

8sgamomoa: godmb gobogmbomgol Bobs Mgl Ggmgzodmen bogGomo GmI
o6 30gbmgdabs, gb @ 3065b36gwma, LogsManome, dgmAg mabmgal ©ogga-
doma Bggbgdobomgal Lbgs Ggmgzodm®ml ndmgoms s 8mggdsl bymowsb oM
301339800. (MgomyMo bagmmgaba) Bogmal @bszmmmdsl 80bomdar 36g-
©o@m@L gb dobbo smat HRgds.

303m30bofmg 0dowsb, MM 3G g0BMML 3oMEsdnt s bAmown gbgds
Bogmmgabo Bogmol d06mmgdal sb63wmggz0 LagHmbggdo, Gm3gmas Babsb-
BomaobdgMg® o dobogol 80bmogdol 8m3gb@dn (653l dgbobagd s (3meo-
Bob godm) dgdmgdgmos, dgadmgds 0cmggsl, Hma 6s3mmgsba Igbemmagdom
dmgomg 39(30mgdm gBO™ 0b@GgbbogMar sHr3gzh gorrrdgemgdel, gor-
&g LEmo JgybEygmadmmdom. dmgzamgl, HmIgmag bogmmzgobow SLMY-
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mgdL, dggessbgds ggMmazobo dgbEmmgdal, o oM Amyma dgbemmg-
d0b, gomegdamgdal oMmgggs, Mo men bbgemabbgs dgd8mbggges o Gab
a0dm(3 o4 89-400, 404-9 3qbmgdn o6 ¢bos godmznygbmon.

3. 39358 mbgdnmo ImbodMgds: 394 | (BgbHmmgdsbmab gHmom dosbals

365dmengds)

3535@mbgdgmon 3mbodMgdal 0obsbdow,? LaBsmImb asRgmgdal asdm
Lomggdmal bgmowsb 3033985, Mmamz dgbAmadsbmab ghmew dmbom-
bmgo Dasba, bws 565bmeMogl 3oMosdnt 394 | dqbmmal Bnbgogom. 530l
30bgbos ol gomgdmygds, MHmI, JgLAmadal bosgmam, Dnobals sbsbrmoyHg-
3ol Loboor (394 I-111), Fbmmmme obgomn Basbal Imambmgbss dgbsdmygdgema,
3ol Mmog30b d(30mgds ®aM 3003 dgbadmgdgma 0gbgdmms 8358 g-
doma dgbEmmgdol onymzgbgdmog (b smddynm ©mmdn) gobbmzngemmg-
dom, 369 303mmgbydo ©sds@gdoma dgbmads o3 Dosbol sMowgdaboom-
30b Lo gdamabo Mbws ogmb. 53 Fgdmbggzsdn 3o godmb IbH0Esb MmO
3@ gd0ma gbBmmgdsi 3o (Bgmgzodmmab dgzgmgds 96 Lbzs Wb jrmm
&gmg30dmEalb 80bmegds) 3obogmb 15 000 msmal, Gmames 08 Lowsdmb
dobomgdo dgdmbogmal, ©s39Ma30L 9339 390G 530 dEd Md300056. 3o-
3mmg Do ©s eMmmmo dgbHmgds 1339 Ogomadgdm Dasbl ggMaggml
nd3gob. 8d0@mBao(z of 98 B0sbalb dmbambmga 394 II-lIl 39brmgdals sds-
&gd0m0 6065306md5d0l sMbgdmds Lagnfm o6 s&ab.

V. 300%0Q VA0 0060

B0sbb Bam8maa g6l dmbgdmoga
Lnggeggdolb bgdobdngMa gm@m3om

A. 90560l 565dmom@gdall dmmbmgbs
394 |, 494 | 3¢9bmgdab dobgogoo (+)

493306985, B0sbolb mEgbmdal go- | gomgdgmgdomo gRanghiamds (+)

dmbomgmgmog S (30mg0gm0s, Il. 3omEgdgmadolb RGrgg3s (+)

©0539Mg6(305(300b 303mmgbob dg-
Lododabo, o3¢930bmgemn ©s 0d
(303mmgbyMo) Jmbgdfngo Bam-
doMgmdab Jg30mobdnmgds, MHmIg-
mo(3 00Mbgdgdes Dosbal 8m38Eeba
bomdomgdol go6gdg. 30bdmb JbGo-

@b gorrgdgmgdeb @eMr3gzeb

lll. 3 oo (+)

IV. 394 1I-111/400, 404-g 8bemals

B06s306Gmdgdob sMabogommgdymm-

®ds (+)

> LoboMmImb aoBgMgdom 8nygbgdeemo
Bosbo # Igbemagdob Bozgmae
Boosbo

8 Heinrichs, in Palandt, § 280 Rn. 18; Canaris, ZIP 2003, 321-g > 3m3rg36m a39M0gdo.
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350939 2 0360L0b Loemsdmb gobo-
3L LEYIGgda o6 ao9d(39mwbyb
5 dmmdg 39dmgdwbgb Mgbgm-
56d0 modsdabomgal mgamols do-
0936935L, Bz 39Logmb 15 000 emo-
60b 3magdol dmy@ebrs. @gmggo-
Bl bogmmgabgdol godm 356 gb
dgdmbogomo @ogefgs. 5333560,
Lobgbgs bosbo 15 000 Mmool meg-
bmdom, Gmdgmoai  godmbzgmmas

3o@RISYTIO0b RIOE3IZ00

Ladmmmm Bggaoe: 35Logmb oL
30bmbogsb bosbal sbsdmanEgdals

dmobmgbol gmgds Ggmgzodm-
ol 3bymdMosb god8mbgmal godm

0 B0bob o306 d(30mgds
dgpdmagdgmoas ©sds@gdoma
dgbEmmgdoo

» Labamdmb gohgmagdoom doygbgdmma

Boobo # 300l go@sznmgdom

d0ygbg9dem Bosbo

0 g0b6bbgaggdoo dgnbeymadmm-
30bogab Bs3mmgabo dgbHemg-
doo 8mgomyg bog@mmbal d93(5-
39mo© 0dfgds 3Mga@mmals
Loggomgos bggHmdo

> a0d5@mbgdeman ImbodMgds: babaom-
3mb aoRgMgdoom 3oygbgdama bosba
= JgbEnmgdobmab gMmow bosbo

Ladmmmm Jgmgan: bosbob
3bodmomMgdal Imambmabos, 394 1 (+)

30y969899mo Dasbabomgol 15 000 momol mgbmdoo, 394 I, 494 | dqbmg-

30l dgboadsedaboc.

LO3ObLM3A M!

o0 dgbEmmgdao.

> Bogmmgobo 60gmal 306mmgdobslb LabsImb ashgMgdom 80ygbgdmma bo-
360l dg8mbgggeda bagedsmms, gb Dasbo 3aMoadam 394 | dqbemal 8nbgeo-
300 8b65DMINEEYds, 09 boagnBms sds@gdomn bnbsdnmmdgdol sMbgdmds,
39fdme, 394 |- dgbmob 56 83—400, 404—3 dnbengdals 6060306(*)6360[)2

> o830 bLobamBmb asBgMgdom doygbgdmmoa bosbal ,3g9LHmmgdal bo(33-
mo® D0sbob 4393 o 335mog00Mgds sGsbbmmas, Mowasb of baddg gbgds
B0sbl, HmBmol mog0sb s30mygdsi Igbsdmgdgmo 0dbgdmms a8s@gdo-

> obggg 9sbbmmons Bobo gowab gomszomgdom 80ygbgdgma bosbolb J39d
LndbydE0s, Maash bsgmmgsbo Jgbmnmgds o6 BoMmImawagbl dgnbea-
mgdmmdsl — bagmmgobo bogmolb dobmegdom dmgamyg bagMmbals 393339~
o 0gMgds 3Mgo@mmal badsmommgdmog Loggomgms bygmmdo.

> Lobom3mb gohgMgdoom 8nygbgdmmo bosbo Mbos 36sDMINHgL dnMwadam
394 | 3gbmob dobgog0m, Hmams ,dgLbeHmmadsbomseb ghmaw baosbo.




dad®Jbl 18. 9MA3IaLMICNISGIC0

(8mzsmob 80gm gL mmgdal 30000 go@a(30mgds; 300l gswszomgdom
30y969dma Bosbol 565bmangds; dgbemmgdobs s badomabdnmm
dgbErmgdol dmmbmgbgdalb asdombymgds; Dasbals sbsdmanmgds
dgbEmmagdob Bo3gmam s Dasbob sbsdmanmgds IgbErmmgdol
dmabmgbsbmeb gfomsewm)

3965835 s gmgnd 30.06-30 ogl dobal 6o 339m0b bobynmdals bgem-
dg36mgds BgMommdomn gmGdom, Gmdmol dsmams gmand 0gobes dg-
61030bomzg0b 83 6533900dg Lo gnmMgdal gowazgds. bobynmdal gobab go-
obs mbrs 3mdbestaym 15.08-30, oy 08 MHmobamgal 8yngzgma dg@sdo
1339 ©M930b@MaMgdnmo 0dbgdmes baogsfm Mggb@mdn 3gbsznmcgo.
15.08-30 3gMado g 3093 o6 3Gl aMganb@Momgdama 8gbs oo,
60l godmz 19.08-30 ngo o9byqgdlb gmanl, Gm3 53 0 3965L36gmb ol Lod-
33060560 go@s, Moms badygzglb Mggb@™mdo s gosnam@dmb bs33gmo, ob
3mb dobmsb bymdg3Mmads bm@smomo gm@dam, Mol bogydzgmdys
396M5d0 91339 09390 ©0Mga0LEMaMgdl magl dgbsgnmcgr. dgMado v939
3ombobom s30dLoMgdL, HMA 3oal 53mByMz0L gdwgg 0b 9339 LobsBsFm-
mm Bgbom dmambmgl bs 33900l goegm@mdgdsl, abggg, Gmameg 0d bosbob
3boDmaMgdL, Moz 3oL 83 goexrmMmdgdol @oymabgdoo doswas. md@ma-
360 dmemmb 3gMsda sdmoglh Lambgmb dobol boggzgmal goegnm®dgdal
dmmbmsboom. dobo szmzs@ob dogé dobgmamo BgMamom, Mm3gmag amanb
07.12-30 3o9y3s, ob s3bomgdl, GmI bgmdgzGmmgdal dodsmm 0bGgFgbo
00 od3b o goal bgmdgzEmmgdowsb. 3gMado ombmglb sbgzg Dosbal
9bsbmoggdab. gmanl gb BgFoma 3mGomn dgoxbabgdb s iEbswgdb
39658, ®m3 b 9339 3Do 360b, gosnEm®m3mb dob oBab b 339m0, beenm
aobgmal o3 dggbgds, gb bEmgdoom Moaomms ©s 3gMsedl 830l Mgmgds
o6 g05RB0s, gobLasznmEgdaom 5L dg3waa, Mo Mmegs© Imambmgs Labodsm-
onmm bgbom 6s339m0b goagm@mdgds.

1. 5d3b o oms g8l gmgobogsb dosbol 865 msmmgdols dmobmzbol

9Bgd5?
2. 543b o o/ gmgol Jgmedobogeb bsbyomdol ggobols gowsbwnls dmor-

bmgbo 65 339000b oMM gd0b bobszzermo?
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A. 8396530b D036l 365DmomFgdol dmmbmgbs gmgols 8o8s6io

3963L dg0dmyds 3gmbrglb gmanbogsb Basbol s6sdmamEmgdal mmbmg-
6o 394 1, lI-ll 3bemol dgbedsedabsw. s80basmazal smzomgdgmos, gmaol do-

MgMmeE ©3gM305 350 ImMob sMbgdammo 3omEgdnmadomn MBHmogHonm-
300056 Bo3mImgomo gomogdamgds.

Lsgombol gom®aggdabsmgal: sMsOmeumo dgbHmmgdol dgdmbgggeda 36g-
0@ME0b D0sbab 365DManEgdal mmbmzgbgddg LoydMabalb gMHmBsbgmabagsb
1bs 35080k bmb:

1. Bbmmme 3900L go@szamgdoom doygbgdmmo Dasbo, HmIgmba 3Mgoodm-
0 00bmzlb (©og30565dmm) JgbEmmadsbmeb ghmew/aggHmom ©s Mmdmab
3mobmgbol bLogndggmbes Bamd8mawagbl 39-400, 404-g dqbmgda. 3 dgdomb-
393930 dgbEMmgdolb magEadoMzgmo Immbmgbs domada HRgds.

2. 58ab LadoMob3nmmeE, dgbENmgdal bozgmaw Dosbalb s6sDRINEgdal dmo-
bmgbal baggmdggmos 394 |, -l 3qbemo s dgbEnmgdals Bmmbmgbs JomBym-
©90s, Hmam& (3 30 3OgEoGMMo Bosbal 3 Immbmzbadyg a0l

3oDbob 58mblLbal §ggdbogabsmgal: o 30Dmbab Jgz0mbgs Dmasmem basbob
3boDmanEgdsl gbgds, dobo Godamowsb bos @ewanbogl, Basbals sbsdme-
g0l HmIgmo gmEmBss bogmmabbldgga. 3 dgdmbgggzada 8gMadalb J3939,
3bboggmfigdom 3o ab gogd@o, Hm3 ol gobgmaol o(3bogdlb, bosmgmymal 0d
306Mg3mgdals, B3 ol oG Dasbol s6sbmomFgds dgbBmmgdobmeb ghmaw —
3500L go@s30madom 80ygbgdamo bosbal sbsdmanmgdol gm@mdom (400,
404) — bLyyAL, 6939w bogMmmE smoMm g3l bagzgmdyg bagnmMgdolb gossg-
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mgdolb dmobmgbs. dgbadadobo, oy 3obLob gadmms 880bmgal Mendy

bgmdmbogowl admggs, sgomgdgmoas 58 sb3gd@ob gobbomas 3osdmbyym ©s
bod@g0m dmmbmgbadg Abggmmdal Bsbardo.

2. dmobmgbal gobbmG(30gmgds

aoMms 530bs, g0g0dsl dmmbmgbs Mbws oymb gobbmE(30gmadswa. o3
356bmE(309mgdomdsl dgadmads, B0b semwaql 369-9 3bemo, Mowpasb go-
3035l mogo© o6 FgbEmmgdas Lo gnmama (badofobdoMm) 3ommgdamads.
bmmmm ob goMgdmgds, MHm3 3880slb g9 o6 Jogmomgdos g. b. ,dgnbey-
mgdgmo bgmdg3emmgdal dgboggdgmdg®, 13603369mmes, Mowasb 53, 369-9
Inbmom gom3zomobbobgdama, dgbsggdmab Bbmmmeu s@mbgdmdsg go bsgds-
0obos 03obomzal, Gsmes godmaMabmb 8mzsmol 300l gomszomgds.t

9330 BggbeHgmgdgere bgmdg 3G aegdob dgboggdgere g 3gogg@bydl
(8mgomabl) gomal asmszomgdol 3m3gb@ ol @omamadsl, o 4030353 3580l
dgbomogeds (bogmmamoa) dgbEmmads — bobyomdob gobob gowsbos — 0d
gmMdom, Hm3 dobo sG3nmgdnom 35305 3590003500530 gdm M JEOGMMS®
0d3.% 390-9 3qbemab gogqd0m, 3Hgo@mcab 3oob gomsgomgdab (bbgsa-
35600 30 gdab gomal gos30mgdal) BabsdoMmdss dmgamal dog& 3G gwo0-
&mMobsmgob gbEmmgdob 08 gm@mdom (MgemaMmem) dgmagsdgds, Mm3g-
mo(3 o9 (30mgdgmos dqbHmmgdal g394@0b (Erflllung) go8mBiqzobomgal.®!
830bsmgol Imgamal yzgms, 8sLdg s 3obMgdemmo, dgbEmmgdol ImJdgwmgds
MbBs gobgbmM(309mgdabs ndg3060@, BmM3 dgbMmgdal 9539980b 403mbag-
35 IbmemmE 3G 900¢MM0b 3bMH0sb Bomgdsbg ymaamoym ©sdm jowgdama.%?
bbgs Lodyzgdom: dmzamalb Mbos dggmazodgdabs 3MgLo@mEnbomgal xag-

8 Heinrichs, in Palandt BGB, § 320 Rn. 12.

% Wirth, JuS 2002, 764-9 05 3meg3bm a39Mgdo.

9 3Mg00@™mMab 300l ass(30mgdobmob ©sgs3damgdom ab. 39-15 o dmdwgabm jobu-
bgdo.

92 Brox/Walker, Allgemeines Schuldrecht, 32. Aufl, § 26 Rn. 5.
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3560 3gLOYmMgds PomJdnm MMbL ©s saamsL. ab, o Me ImJdgwgdg-
30l gobbm30gmgds LgoGgds dmgsemalb JgbEnmagdobsmgal, gobobsbemg-
61965 030b dobgzom, bsdmmgdals, 3o@obolb oy gogbegbals gommadymagdss
dg00bbdgdmmo. 3080353 ©d 398083 Fgomabbadgl, Hm3d babyomdal gabobs
5 dm@GmM303mg@ob aowa(393s Nbos Imaboamoym dodasl Lazbmgmgdgm
s@gasl, 364 LadoMabdocm JgbHmgds — gmal gosbos — Bamdmace-
396L 30@ob0b 3omgdymgdab.

dgbodadabo, goandsb, mogal db&ag, ds8abomgal ¢bos Jggmsegabgdo-
Bo 23 8360eb, 10:00 bosmdg, LENo Msbbs, ab LazbmgMgdgm sgamab.
303035, 3oBnma(3, 3993909, 3gmabbdgdym Mmb ds8nsbomgal gowagze
Bobynmdam dg30mgdamo msbbs dob LazbmgMgdgm sanmbdg. ond(3s, ao-
dm3nbsmg ndowsb, HmI 8s3ns Job Lobedo o6 obgws, Logombagas, sGal
04y 56 Ibmeme badoMobdomm dgbEmmgdol gobbmms0gmgdal (3 gmm-
3o Mgoem®o dgmagadgds, oy dgmagodgds 390-g dqbeol abgmgno dmao-
begl 8oL Bobgmol 3MaEoGMMMEb. Dmaswom smnsmgdamoa dmbsdMgdals
dobgogom, Mgsmuma dgbemagds 390-g Igbmal mabsbdow o6 sMal 6gdal
353mbs@ 3o, 5Ms8gm Bbmmme MHgoms]@0s.? s80@mBacs 8obdg o6 asdmayg-
Bgds oM(3 30306 ©d 33 dbsmmannm 51-g dgbemo s Dmaswaw 6gdab
303mbo@ 30l 6odgommdol ImaBgbmnggdgmo @sbsbgbgdo.

960dg6s: Lbgs FmbLadMgdal Babgogom, GmIgmo IgbEmmgdol gugd@ob
a0dmb3930bsmz0b 8mgamals Bog® FgbabEmmgdgmo dmddgmgdol Mgsmudoo
30BbmEm(309madal goMmms, ©sds@gdom, sbggyg, »3omal agsmzal dodabb™ —
Amdgma(z b6gdab godmba@gob et dmddgmgdss — Imambmal, 53 3mgdgogdal
a0bbmM309mgdob 398maa 3O goGmMo Bonb(s gowaasmssomadamo bogds,
2058356M30b 80B60L” Bobmob 8nbgmob gomgdy (0b. 88 Lsgombomsb ©sjegdatg-
oo @g@dmcem 3odybo: ,9bmmgobl gumb by sbomd, 04690 sMoLEAmb-
mmgobosm®).

830@mds(3 oMobogemmgdamms, Mm3 3Mg0@m&M3s dgo@ymb 88 Mgsema-
&0 dgomogadgdal dgbobgd. oy dgbEmmgdal aobbm30gmgdobomgolb moomd-
dgmos 3mb3Mg@mo ©Mm, dgbemgdaol Mgsmn@a dgmegedgds babgdgs
3530b5(3 30, BmEgLys 3OgEoG™MEMo JgbEnmgdol sgamsl o6 gs8mAbrog-
35.% 5300 3m (39300 B 3omEgdnmgdol Imgamal, goandsl, bo-

9 Larenz, Lehrbuch des Schuldrechts I, § 25 la (390).
% Wertheimer, JuS 1993, 646-9 0> Im3g36m a39M©do.
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b MgomyMo Jgmogodgds 390-g dqbmal goggdom, Gmdmol donmgdem-
35353 07300 98 Fmmbmzbab 3G go@mMa, 35305, 350030@S (30 dNMSE.

dgbododabo, dgnbemmgdgma bgmdgitnmgdol dgbsggdgmo 369-9
bl Jabgogom o6 wdmal bgmb (Lsgnmmgdalb gowsgdol gomogdy-
mgdob) 8mgomg 35805L go@oge@azamgdmem dmzomgm Jg3oLb. goandsb
dmabmgbs Im@Gm(303mdyg Lo JMEgdabs s Igmmdgemmdal gows3gdaborsb
0053938069600 ngm gobbmE (309mgdaco.

3. gogHobomgds/dabo s@sbsgomogdnmmmds

3030835b b asg@Mmbomgdobs 35805 89-400 3) dmbemals dobgogno.
39xMnbomgds sGab 3Ggo@m@al 8ogm Imgamabsmgal boygbgdmma gHo-
3608369mm3560 o (30mboby Bmmbmgbs gbHmmgdsbmsb ©s3o330693000.%°
sbgoa gogMmbamgds 88 dgdmbggzeda babgdg o6 s6ab. od(3e, dgbsedemyg-
dgmns, gb gox®mbomgds ngm sfobogemmgdamm, 39Mdme, ndnsb godma-
by, Hm3 BgbAmmgdal 3os gomgbomol Jobgognm agmb gobbsdmgmy-
0. 3030353 ©s 358053 dgomabbIgl, Hm3 dm@mz03mg@0b gos(393s Nbrs
dmabrsmaym 33065, 10:00 bysandg. 3800 gL gdal msMomo 3omgbos-

o nym gobbadmgMmo s gagmmbamgds ngm dgwdg@o.

4. 3gnbEnmgdmmds
358003 dg30Mgdmmo dgbEmmgds o6 aobobm®(30gmes dg0obbdgdeema dm-
d96@0bomngal.

5. 3G sma, 401-g 8qgbmo

35305b dg3nMgdmmo dgbEmmgdol 3os Mbs gswagomgdabs dMomg-
amo (401). 330656, 10:00 bosmdg, 08 AML, MmEabs FmEGm03mgéo
303035bogolb Mbos gowag3e, 358083 Msdg gos@eMs 0bmmsGm@mdn s sdo-
&m3 396 ImabbEOm @amob 396 Rodmbgmes. Lagznmbegns, 50l oy s6s dgub-
Gamgdmmds 83 boGmsznsdn dGsmgmmo. 394 | 2 Fqbmmal sbogmmgoom,
383039%0L @z0Mmo 83 Fgdmbggzado dmzomal Labosbme oMol dg8)-
Boomadamo, M3 603653L 0dsl, M3 dmzemgd ¢bos BoMB8mopgnbmlb wo
553 303mb ob 3o693mgdgda, MmIgmms gsd8m(g 3oL BgbEMmgdemmdadn
oo o6 dogydmgals.

9% BGH NJW 1998, 2133.
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8960336s: 53 565mmg00b baggmdggmos ab gomgdmads, mma 394-g dxqbemo sGab
dmgomal 80gM gomEgdmmgdal ommazgzalb 8mdBgbmnggdgma dmaswon Bqbo,
GAmdmob J39d93mbggsobs Bamdmawaqbl 401-g, 404-9 dgbmmagdoo 3sbbalia-
390mmds s 03dg, Mo o3 3sbybobdggmmdal gomamagdda dbEOE o6 Mol
aBgMomo, Dmasn Bgbo Mbos aogM(3gmmgl. gafMms s8abs, s3byMonmos,
™3 dmgzomad dbmmme 3500b gosomgdabomgal sgmb dbydndo 3obyy-
bo, — dGamal 38 303980b @goMon 33@600@360[) 606333, —bmmm yggme bbgos
©oMm3930bamgalb (3og., bogmmgabo Bagomnl 8abmegdom 3Mgo@m@alb Lbges
L03gmggdal aDsbgds) o8 8@ 30(39d0L G3z06cal dab Lobosbme dg@nsmyg-
dom, 394 12 bl dobgwgoon.

395 | 3bemal dnbgognom, dmgomyg 3obmbl g9l go6DMobzabs s govyeys-
Bobomgdmmdabomgol. 353003 83y 0dmms@GmEMda gos@oms Lo Mosmo
69d0L LoBobssM3yam® s 30&mIsy FgybEMmgdmmds 56 nym gs6dMo-
bo. 3o b dMomom dgadmgds dggesbgdmmgl asgambomadmmds,
04) 356 Loz 393905 Bobmombgoomdoom asdmabgzns. dodnsl dggdmm,
Bobobbom aobgdatngs, HmI Jnhsdo ,o6gzg@oma” Gdmmal godm obmgal
dgodmgds RsdmgMmmdosm dm@mzogmn s sdom Lagmmbg dg]dbmes 3
dm@mogmob EMmue a505(3995L. s80m 386 gsdmahnbs Babosmbgoomds
3030356 dodoMm Bs30bM0 gomEgdnmgdal dgbEHmmgdal 3mbEgjbEdo s
domoe dggfobgds gogcombamgdmmds. dgbodsdabs, sMoGmymo
dgbEmmads go8mbzgmmos 35805L dGsmoom (401).

Il. 0060

3030356 9brs 30bamImes, 35800l AbGNEEb dgbEmmgdol gomal do-
mgmo 35030930l dgogasm, bosba. basbo gobobodmgMgds Mmam s
LodoMomygdfng Loggogms 338@06360,96 od3o, Mmameig gb 413 | 3qb-
m0Es6 g58mBabomgmdl, sbsdbmommgdaswns Fbmmme Jmbgdfoga bosba.
©0g9M96(305(300L 303mmgDal Mobobdo, bosbo Fbmmme 35306 sMab bLo-
bgbg, MmEgbsz EBIMOmgdmmol 53¢s80bmgma Jmbgds Bs3mgdns, oMy
(303mmgbyMo) 04693m@s, Basbol 565bmanMgdol 8s35m©gdemmadgemo
3560g8mgds MmB o6 odgamoym. s3nslb gogndsbomgal 23 3o, 10:00
Losmdg, 3goobbdgdobedgde MM aswoge dm@M(303mgd0, 98 3obabs-

%6 G abosdgoemo, Lodmdsmadm gmmgdLolb 3m3gb@ema, Boaba lll, do6@mHas (Mgw.), 2019,
3ab. 408, 33-8 39emon.
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Bgb 0o sbgaMmgdmes dgd(33mgmoal @ojoMoeggds s dgdmgdos dm-
&™3mabanmmdobamgol dgdnmgdama Im@Gmzngmal go8myqgbgdsl. sggwsb
803m3abomyg, d93(33magma ImEm03mol JoMagbmdal bomggdo — 1500
Moo — oMol 3odomafo Jgogan 3530sL FbFnwsb gomal gowsznmgdal
BMEO3on 3omEgdmadal ©sMmgg30bs. MMd(3e 93 Mobbolb gngndsd ,Lom-
398mob a93mgzomgob ™ goMmamgdda «Mbos gsodmszmmb 8ol 8ogH obm-
300 sbabaMrqda, 569 ab (339m9, Mabag 03 Im@GmEGnE3dn Imbsbomgmds
30549698@s 3ol Lo 3mma dm@mzogmb.%

ggan: 3030dsb oggb 3800bogeb Dosbol sbsDmInEgdal dmmbmgbs dg-
400, 404-5 39bmgdob 3nbgogno, 1500 mamab megbmdam, Hm3gmba(s ¢bwo

358m53mmb sbdmgoma (3390s.

C. 3960560 — 303035b D0sbol s65Dmsn@gdal Immbmgbs 394 I, lI-lI
8mbmob dobgogom

3030356 dgadmgds 3dmbogl 853nsbogsb dgbEmmgdol bazgman Dasbals
365bmomgdol Imobmzbs 1000 msmolb mogbmdoon.

. 30X RI3INI3N0MN0 VI&40MNIGOMBO
3boMgqdds og oalb babyomdalb bgmdgGmmgds.

II. 30RRISINIBNL ROMR3I3O

394 1, 1I-Ill 3gbemab dobgmgam 3sbababagdobsmgal smomgdgmoas, Hm3
30800b ogMmgns gomegdnmgds. abb 477 | dqbeals dobgogoom gomogda-
™0 0Yym, 3508930 d3m@M(303m9B8 Dy LognoMmgds s dgmmdgmmds. 53 dm-
&™E03dG0b 3oboran®gdeb dgdrgy »8 3gbMymgdeb 1339 392306 396
a0bsbmA(309mgdL, Gab godms (Mdogd@nen) dgndmadmmdss babgdy o
30800 mo30bPmEgds dgbAmadal gommgdymadobagsb. dgbemmgdals

dgmdmgdermmds Bamdmomggbl gomogdnmgdal oMmggzel 394-9 dqbmal
3539500,

7 3. mabosdzomo, bLadmdomodm mwgdbolb 3m3gb@ema, Boabo lll, dob@nmas (Mgw.),
2019, 39b. 408, 26-g 39emo.
% Heinrichs, in Palandt, § 249 Rn. 32.
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lll. 36020

3930093 LagggbnEbg dgbedmbdgdgmas, 3mabgmbgdl oy oM of dodns 394
| 2 3bedo B58mygbgdmma 369bMdg(300b, MmBemal obgogomsg 8mzsamob
30y gomEadnmgdol oMmazggzabsl dobo dMomgmmmds n35Mo@gds, ao-
Joebymgdab. Azgnmgdmag, 394 | 3qbemal Bobgozom, dmgamg 3sbmbl 5g93b
356DMob30Ls o gaBMIbamgdmgdobomgal. 080l godm, Gm3 dgxobgds
bmmme sbamdgws IMdmmgmoal dMsmom ngm gs8mbBggmmo, 88 dgdmbgg-
3590 go3mM0bmmos Bmams ghma, aby dgmey.

@980 o7 gobomgarrobbobydy- A. 3mobmgbs 477 | dbmoals 8obgogom
mos 0b goMgdmgds, MmI, MmamM(s +)

bgdmo 0gbs 3bodbyyemon, 8580s 53 |
dm396@0bomgol oym gosgowszo- | geeodgmedoro ghmogGands (+)
mgdmemo dmgeey, Mmdgmo 402 2
bemols Jgbododabogp 3sbibl sagal |- dmabegbal 3obbm@agemgds (+)
sbggg 3gdmbgggommdabscgol. o3 |B. mambmgbs 89-400, 404-5 dnbmadols
Bgbosb 402 3 Igbmoom gsmgomab- | dabgrgoom (+)

Il. 3mmbmgbols godo@mbymgds (=)

Bobgdmmo go8mbsgmabo o7 babgdg
o 5Mab. 53335Mo@, 3sd0s 53 bo-
&0(30530 396 3508GNmMgdlL mo3L
394 | 2 34beab dobgogoom.

l. 3o@obl goszomgds, 400 (+)

> 30088mbyyemo 8mmbmgbs (+)

» 8mobmgbol gobbm®zogmgds (+)

> aogmobomgdals
0MdbogamEgdnmmmds (+)

IV. 50560 ©5 30L0 > 3gabGymydrmds (+)
> 3Gsmo, 401 (+)
S6OBROVGHIBS
Il. Bos6o (+)

©0g9M9b6(305(300L  303mogbal

80bggom, Bosbo snmgmads >3- C. 35605680 — Dasbob s65dmoyMHgdals
dmmbmgbs 394 |, -l 3xbmoo

g090bgmo JmbgdMogo dogmdamg-

mdobo ©d 08 (303mmgdYMo) Jmbgd- | 1. gompgdnmgdomo RGmogBnmds (+)
f0go dgmdstgmdals dgdomabdo- ||| 3omEgdnmadal EsG@gggs (+)

Gigdob 3groace: Bm3gem0i 056bY | 3@ smo (+)

3900 d0dool IbGowob gghmgsbo | 35S (30m 7m0 Bmgarmg So-

Lyblb 0390b sbg39 goyBMoObamgo-
KIOM3bor B3 3ggbBymgdnbs, | mmdabsmgal, 402 2.

303035 Lagnmmgdada 3madmzgdos IV. Bosbo (+)
Am@m303mb, MmImab MgomyMa

dgbEmagdol dgdmbgggeda. 85305l

bsdmmmm JgEggo: Boobol sbsDroe-
@ofgdyegosi  ogbgomes 1000 | g5 1 g mbmgbs, 394 I, 111 (+)
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maMno 3g@0n, g30Mg dobdo gowobrnmma Gobo. sdocm 3oL dgdmas, dmam-
bemgmb gb Imggds (3. sbggg 411-g Igbemn), Hmamei(3 gbHmmgdals bo3g-
mo© D0obal sbsdmayyMmgds.

o@asb of dgbemmgdal dgudmgdmmdss Labgdy, JgbEmmagdol bog-
mo© D0obals 565bmonFgdol dmbscmbmgam ©sds8gdomoa dgb&mmgdabamgals
3900b ©6gLgds o6 sMob Lagsmogdymm (394 1lI, 3o, 1).

ggan: 30g0dsb 593L 3530sbogsb 394 |, II-Ill 3ygbemals Bobgrgno dgbyemg-
30l Bo(33mo basbol sbsdmanMgdal dmmbmszbol ygmgds 1000 emsmals
mEgbmdom.

LO3obLLM3AM!

> Jgabigmgdgme by gmgdel gbsggdgmoe (369) 396 3goggBbydl
(8Bmgamab) goral go@szomgdal 8mB8gb@nl oamdsl, oy 8gmeg 8bamgd
85b Bgbmagods (bo3mosma) dgbemmmagds 08 gmM3om, Gm8 8obo sG3omgdac
23300 35R035RI30@IITE FOIROGMMOR.

> 30gMm0bomagds ool dmgsmobamgol baygbgdnmo gf860d36gmmazsbo oo
3ombabs 3mmbmgbs, dgobmmmmb smymzbgdmog.

> 3ogmmbomgds sMobogommgdamms, oy dgbHnmgdal goms 3omgbomal
dabgogom ogm asbbsdmgmmmo.

> 394 | 2 3gbmob sbosmmagoom, 3@ 3ogdab Ggofma dgdmbgdmmoas sbgzg
401-g 8gbmob gomamgddn dMmamal 88 3o39dabob.
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(8mgzsmob 8ngMm gomob asmaz0mgds, 300l gowsomagdom Bs68mdmdaemoa
B0sbab 565bmeyMgds)

om@bogg 8gxgomgs dobmb Jm@bamdn. dgbsdsdabow, 5L oggems bg-
B9-358Mdmabomgal 8564560L dmgbs. 3nbsnw@sb om@bo3glb dggma 8564565
3403L, ®m3gmog asdmbymos 36ymdHomsb ©s o6 godmeagds Jm@boral
30bbgdobmgal, a0obyzg@l, ngomb sbamo 3obgobs. ogn goasbomseb wo-
©98L Bobynmdal bymdgz@mmgdsl 2006 Bemol ,396MLgogbob® (Bmegmo
E-320) 39dgb0b omdadyg. oxmmMbogzg Bobyomdal goblb bEHmmom gsmanb-
ol ©s IbaMggdo dgmabbdmgdnsh, Hm3 Bobgebol gowa398s Mbros 8mbogl
13 03b0bL. mm&Mbogg 98y30Lb gogslb, Hm3 14 0360LL dobgobs LnFogds
Jm&Bomdn bggg-3s@omdmal §@mabLIMMEnMgdobmgal. 13 0360LL gogo
o6 g58m@ol 3mb@ogd Dy, mm&mbogzg 30 Mdgegame (300mmAL Fobmseb wo-
3939061935L. Bmam (3 9s0dmBbms, goasl gowsnbyzg@ns Msombda msgabo
3d03g@ 335003ymx30 39800l Imbabmmgds @s by osg0byws bs30bMma gom-
©9dmgdalb dgbabgd. ommMbogzgb 3mybBgglb Jm@mBomabmgal dogmo emom
3064060l JoGogbmds, Mo 500 momo momxmgds. 3L dgdga, Boi gogs
©3dMMbogds Mganmbosb, mm@bagg dob Bocmagbl Immbmgbal dobs-
Bob godmzgdabs @ JoMegbmdal asdm Bamdmdmdama Dasbol sbodmo-
ME950L Mmomdsdy.
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A. omE6039b 8mobmgbs gogsl 808sGm 8sbgsbol godm(3980L momdsdy
Lg-ob 477-g 89bemals 1-emo 63Bomob mobobIow

om&bogqb dgbodmms 3dmbrgl angsl dodomor 3567060L godm (3930l
®3md3dg Bmmbmgbs bg-0b 477-g Jqbemals 1-emo Bobomob mobsobdaw, o Bom
Il 0MLgdMAL Bobyomdnl Bodzamn bgmdg3@mmads.

1. aMOIbM36OL BOHAMBMBO

1. Bosbyomdal bymBg3Hmmgds

dmobmgbol Bo@3mdmdobamagal syyomgdgmoas, babgdy agmb dbatgoms
ImG0b gogm@mdgdamo bsbyoemdal bsdmgamo bymdgenmgds. 39bbowsb
©30bgds, HM3 cm@bozgbs s gngol dm@al goxm@des badwgoma bab-
gomdol bgmdggeamgds 3564060l dgdgbals momdadyg. dgbedadobag, 477-
dmbmob 1-mo Bsbommab dobgozom Bsmdmadgs dmmbmabs bogmabes (3567s-
Bab) o Lo gmomgdalb gumgdol go@s(3980L Mmomdady. 3odybo o6 dgazegb
65087 obgo aofMgdmgdsl, Gm3gmas Jomomomgdes dmmbmgbol d96943980b
o6 gobmbm@(309mgdmmdol momdsody. dgbadsdabsm, Immbmgbs o sFab
d9by39@0ma s 0go gobbmMsogmgdemons. gobbsmmmgdom, o6 sGLgdmdL
369-g 3mbmomsb 358m3mnbatyg bogomnl ©s303980b g3mgds, gobsnwsb bab-
ynmdob g3obo bBmoo assboaemos.

2. 3309430
3030boedy, ¥m@ba3gl o3l Immbmzbs goasl dndsmo 3obgobals godm-

(3980b oMby, Lz-0b 477-g Bbmab 1-mmo Bobomol Mebsbdow.

B. om@603gb dmmbmgbs gogsl 803sGm gomolb gomsomgdal godm
b05bol 363bmanMgdob momdsdg Lg-ob 394-g9 89bmoals 3oGggmo s Bgmeg
6560mgdols, 39-400, 401-9 s 404-g 89bmgdol msbsbdow

omMboggb dgbodmmos 3gmboglb dmmbmabs angsl d0dsto 3o000L gowo-
(30egd0b dgegase Bsmdmdmdaema b0sbal (500 mamn) sbsdmey@gdals me-
mdadg, bg-ob 394-9 Fnbmol 3oMzgmn s dgmeg Bobamgdal, 39-400, 401-9
5 404-5 39bmmgdol mebsbdo.
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1. aMOIbM36OL BOGAMBMBO

1. 3omEgdamgdomo gAmnagHomdal sGLgdmds

B05bab 565DMnEgdal Bmmbmzgbal Babsdommdss dbstgmes dmEal go-
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qgeomb gobbabmzAmma 3900l BoMamgdda. o6 oMol s 30mgdgmo, Gm3 dgrg-
30 oEaqlb 358 gdom 356LsdbEgMmo 3ol Bofmamadda. bngmgdolb dgdmb-
393590 ba3doMabos, Bogomoma, gog3bdog6s, bmmm gamom dgbobEnmagdgma
359090 gd0b MM 356 30Lm3z0L 3oomMazbzolb ogemgdalb do(ggds.

3- dgomagfo dgrgae

bgdmombndbyma dbggmmdol dgogase wsegsbizgbom, Gmad d3L ,339-
Bgdmob* bgmdg3mmgdowsb asbgms 6s8zamos. dsdsbawady, dgagndmas
035033600, BM3 bymdg3Gmadowsb gsobgmob dgogase d3L ,qLdmEEds"
539635 IBmmdgrmmdal gmgds, GmIgmai godmdnbomgmdms babyo-

mdob bgmdg3mmadooasb.

2. IgbEmgdol bo33mo@ Dosbob s65DmonGgdal Bmmbmzboom 8mgamoals

39mEgdnmgdob godmMabgs, Bmamm iz Agmmdgmmdal mgmgdals

99693980L boggdggmo (s gBbs@ogo)

5. 33L ,9LgmBGobL” gommgdmmgdolb IgbGHamgdab go8mGozbgs

3L ,qbdmEEab” 8gmmdgmmdal Mgmgds dgbadmms sbggg godmEa s-
baymo ogmb 0dom, Gm3 8ol d3L ,8d9693mal® dogH bomgoanbs dmmbmabs
dgbEmmmagdob Bo33mam Bosbal sbsdmeymgdal momdsdy.
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Lsgombolb gom&dsggdabmgals: bz-ob 394-9 Bmbemals 89-2 B6sbommoo gs6Ladm3-
Ao dgbEenmagdolb eds@gdomoa 3omab gobgmal dg8wmam8 3Mgma@m®mb odsb
Mo dmobmgbs: dsb Igndmoas, dmambmgmb dgbEmmgdol bozgzmem Dosbal
3babmag@gds (sbgy o@b 583mdL gbEmgdsadyg), o6 gosgmdgmmlb dgbemmyg-
b0l Imobmgbs (8og., Imgomgl asbnbobrgmmb dgbAmemgdol sboma gows).
85dsbosdy, 3Ego@mMb ol sGRg3060L @mgds. 08 dgdmbggssdo, o) ab
50MRg3L D0sbol Bmmbmgbsl, 85306 gommgdmmagdal IgbEmads ggme ag-
6gds 8mambmgbaro. dgogasm, dgbywgds Hmam(z dobo dgbnmgdal gomeyg-
dmgds, sbg dmgzomob badaMabdomm dgbEnmgdal gomEgdmmagdss. 8856 3o
Jgbadems, gs8mabgomb 08 8gmmdgmmdal gmadol s 3oMags, Mo dbamgd
dg0dabs babynmmdal bgmdgzmmmgdowsb.

30bbob Bobgmgom, 33L ,33969d9m38s" JgbAymgdabogol aobbabmg-
Gamo sds@gdomn 3ol Mdgogame gsbgmob dg8amd d3L ,qLdmeEL®
dmbobmgs Lamgnbyg gofMmob 396 ©edMNBgds s JgbHnmgdol bo3gmew
B0560l 5bsDRaYMgds. 5¢badbyyma Immbmzgbol bofmoaqbol dg3amd 3L
»9bdMEELY smof Fmgombmggds bobyomdal Gobol gowobs, 30650056
JgbEmemgdol gomEgdmmgdal 8bs(33emgdl basbal sbsDmanEgdol dmm-
bmgbos. 0gqeb 303mdmnbatyg, dobo NEmgdsz MmBabob dgmmmdgmmdady
byogds.

099330 dgbEmgdol 3omadymmgdol d9by39E 0L bobodnmmdes ab, HmA
JgbEmmgdol 6o33ma@ D0obol 56sD@INEgdal 3omEgdnmadol Bobsdnmm-
3960 agmb Lobgdg, 306500056 JgbEmmgdalb Bomgdody oo s Jgb&mmg-
30l bozgmo@ Bosbal sbsdmanFgds dgbadmgdgmas dbmmme 3ol dgdwya,
603 B0sbob 965bmonEmadol Immbmgbs badwgamos. 3Ggo@mMb dgmdmas,
3358 gd0ma ool asbgmedeygs dmambmgml dmgamoabasb bosbal 565%-
090, gb mmbmzbs goemgdom 30Mmmdagdnmos s badwzamo brogds
5358 gd0ma go@al dgogame gobgmal dgdgma.

. 33L ,899693 ol mmbmgbs 3L ,gLgmEGol" 80dsGm JgbGumgdals
6o33mo@ D0sbob 565DMonGgdal momdady bz-ol 394-9 dubmals
3oMggmo bsBomoal, 394-9 dnbmob 39-2 6sBomol msboblow.

Bmamtg dgdmo 8nbndbs, Mbos 53mBAwgl, Labgdgs o oMo Jgbma-
mgdob 6o33ma@ Basbal 565bmaMgdol Babsdammdgda. 30bmbosb 0 33g-
35, ®™3 bobynmdol gobn bgmdgz@mgdol ogdobmabogyg 3oedmbyyman
0ym, 306500056 3bafggda bbgs Gadgdg o6 dgomobbdgdmmsb. 3L ,qbdme 3o
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0055830565 goobs, 3gMdme, gomsnbows 10 s3Mamb. d5bodsdabo, Lobg-
bgo dmgamab ogH gomol go@a30mgds s gomegdamgdal sfmmggzs Ly-
ol 394-9 3gbmab 3ozgmn 6sBomnb dobgmzom. sdwgbow, d3b ,33969d9m3s"
3L ,gLMEELE 3obybabmgms JgbEmmgdol oG gdoma gows, Modsy sbg-
39 99909gam© Rsosto.

Lagombol gom@oggdobogol: 35306, Gmegbaz Imgamy gomEgdymagdol dgb-
A gdob 300000 5(30mgdL, ImsbdEmgds Basbob sbsbmon@mgdal mEa dgbadmgd-
mdo: 1. JgbBmemgdal ba3zmom bosbol s6sdmoggds b3-ob 394-9 dqbeol
3063qm0 s 39-2 bsBomgdal mobobdow, ob 2. 93msmme gowol gowsomgdom
6368m3momo Dosbolb s6sdmoym@gds b3-0b 394-9 Fqbmob 3oGggmo 6sBaemals,
89-400, 401-9 s 404-9 8mbmgdolb mobobdog. 8 30bsL3bgmalb dmmbmgbs dg-
bodmgdgmos dbmmmme dgbEmadsbmsb gRmem s, s3sbmabsgyg, babgdyg ¢bos
04mb 3000b go@sz0mgdal Babsdnmmdgda (bg-ob 35-400 8xbeno).

30d0boody, dgaz0dmos ogsb 33600, M3 33L ,839698mal” dmmbmabs
3L ,gbgmEE b adsmor bBomdmadgs.

3. 0360l 565DmonMgdal Smmbmgbs

03abomgol, HmM3 gobbmM(30gmmagLb dqbEMmgdal boszmaw bosbal 565b-
0om@930b  Imobmzbs, B0osbolb sbsbmom@gdedy MPmgdsdmbomds 3oM-
3o mbs dgo@ymdabml Dasbals sbsbmey@gdody gommgdaem 306Mb. dobsd,
Lobsd 3FMgoGMEa Fmgamaglb o6 Jgo@ymdnbgdl JgbEmmgdol bo33maw
B0s60b 9b65D@aNMgdal dmmbmgbals dgbobgd, doemsdn MRgds BgbEmmgdals
dmabmgbs s Imgamglb dgmdmos, Jgabemmmb. dgbEmmagdob bozgzmowm
B0s60b 965DMaNEgdal Jgbabgd dmmbmgbol d9@ymdabgdsl ndgbsw gbo-
Fgds 360336gmmds, Modmgbsmas 9@ Yymdobgdolb dgbEmmmgdol gommogdy-
mgds 30 5MLYdMAL (Imgomyg sMdMds gomEgdamoa, dgobMmmb). gb 30
03@9bs® sMnb 860d369mmzsba, Modmgbswas mgamal ¢mbos 359dmmmb dgb-
G mgdobozol dgbademm dmmm Im3gbEGnb aobbadmamMs, Medwmgboway dob
mBg3L Fgbememgdal ImJ3gmgdgd0l gobbm(s0gmgds. s3ab badomabdnmme,
3sb3g ¢Mbws dggdemmb 456LsBERZMML, MM 3B gaGmEa Bobash smat do-
0093b FgbOmgdsol @s 8oL Bosbol s65bmaMgds g30bEgds.

3L ,3d9b939mB8s” 6 330l dobgFarma bgMammoom I3L ,gbJmEGEbasb”
dmombmgs bamgoby gommalb 9396 as@dm3g3s ms, 38sbmsbsgg, bosbab
560Dmo®gds 15 000 $-0b mgbmdno. dqbodsdnbow, 356 @otn mdgs 3qb-
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gdolb domgdady, Mol dgmgasmss dgbEmmgdol dmmbmagbs gowsnbem-
5 D060b 5b5DMNFgdal Immbmgbsda.

3. badmmmm Jgmgan

R396 dogm Jgdmb3ws, oy Medmgbaw doMmmbmBagmns I3L ,gLdmEME 0L
3xmmdgmmdol gmgds bLomgoby Gommndy. 39dmbdgdol dgmgaswm dngg-
oo ©ob33689mg, MM dgmmdgmmdal Mgmgds dgbyws Hmam s bgmdg-
e gdosb aobamoab, sbgzg dgbEmmgdol bozgman Daobal sbodmeyHg-
30l Bmabmgbol dgmgasw. 3L ,3396939mb*, bg-ob 172-g Bnbmol Somggmo
Bobomal mebsbda, Mgmgds o43Lb, dmbobmgmlb d3L ,qbgmMEL” bamegnbyg
BOM00b godm(3gds.

B. 330 ,339693mol”“ dmmbmgbs 3L ,gLmBGab” dadsGm JgbGaymgdals
6o33ma@ D0sbob s6oDmon@mgdaol momdadg bg-ob 394-g dnbmoab oG ggmo
6560mols, 394-9 dxbmal 8g-2 6560mol ®365b8sw

. aMMbM36NOL BO®»AM3MBO

B396 Bogm Bgdmoa (ab. A 2 3) 398mbIms s oanbos, Mma d3L ,8dg-
690mb* Bo®dmgdgs 33L ,gLdmAE 0L Jodscron bsdwzgamo Immbmzbs dqgbma-
mgdob bagzmom D0sbob 565bmanmgdolb momdsdy bg-ob 394-g Jqbmmal 3o6-
390 65Boab, 394-q 3mbemals 89-2 bobomol msbsbdoc.

II. 30LAHIRIBNL 6OGITOR HBNO6AL V60HBROIVMIBNL RO TO

03absmgal, Gm3 JgbHmmgdal Boggmom bosbal sbsDmanmgds odbgl
dmmbmgbomon, Mbs 3006 339L, o1 Moda godmabe@gds 3mbiMmgdmma bo-
960, 5691 5 960l Bosbal Jobssmba. Basbal JobssGbmab s 3agdodgdaom o6-
LgdMAL Mo MgmGns:

1. Bsbao3gmgdol (3o(33mab) mgmGos

Robo(33emgdal (3o(33em0b) mgmEool Babgmgam, Labgmdgz@mmgdm w&-
®0gMH0mdolb bobsmoads@m@mmdolb Jgbamhmbads brgds s 0dab wbHx6-
39ymgs, Hm3 3gbEnmgdabs o LadnMab3oMm gbEHmmgdal By m-

3533 dgbadmgdgmos. dgudmgdgmo gomEgdymgdal 86 dgbEmmgdab

Bogmom bosbol sbsdmanmgdom dgbyzg@oma gomogdmmgdal sanml
035398L 90560l gymom sbsbmon@gdal Immbmgbe.
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2. bbgomdalb mgmos

bbgomdol mgmEns m@EIbG0g bymdggHmmadsl MynEgdl Hmamg geom
3 m0sbmdsl. 93 dgdmbgggedo basbo s6sdmonMmEgds dmmonsba dgb&mmg-
30l bozgmo@. 3MgEaGmma s@at sMal gomogdgmo badsbybm JgbEmmg-
35y, 565390 080 00bmab 03 Lbgomdal s6sbmon@mgdsl, Mo sMLydmaL dals
30g gsbLobmE(309mgdgem JgbEmmagdabs s dmgsemal badsbmbm Jgby-
9ol dmeab.

dogomoma: ,0%-3 1 JoM@L googm&mds ,0“-bmob babyommdal bgmdgzHemg-
35 85640bal 39dgbol momdadyg. 35674060L LodsdGm gabos 4000 3, bobynom-
30l ggobo Jg00a96L 5000 $-b (1000 $ 5000960 ,0“-b Fmagdol s 3mDa@G o
0b@9Mgbl) o gowsbram Mbos 0dbgl 8564560L 80Bm©gdoeb Mm@ 3306530.
10.03-30 ,,5“-8 Boobms ,6“-b 3ob7sbs. ,8“-8 ,0%-b o6 gowambos Bobynmdal
®obbo. o358 gdoma BgbEmmmgdobmgol gobbodrgMmmds gowads MdgLgame
Ronsfs. byFmaszonl mgmEnal mebsbldo, ,o“-b dggdmoas, dmambmgmlb dgb-
mgdol boggmom Bosbal sbsbmemMmgds 0dgzo6o, MHm3 856 dmambmgmb
dormnsbo mobbal, 5000 $-0b, goobrs, boemm @306 o6 ©s03GMbmL 367065
(0649 o6 g03m0bg0mb bgmdg3Mmmgdowsb gabgmal dgogan — dgbEmmgdgdol
1390 odEMMBgds). Lbgomdosms mgmEaal dabgmgzom 3o, ,o“-b dgumdmoas, asgo-
b bym3g3Emmgdomsb ©s. 38sbmobagy. dmaombmgml LMmma dgbMmmgdob
B3390 B0sbal sbsdmanFgds. dgbododabswm, ob ©sndMBL 356 3obJobol
©9, 0353OMNMs©, dmombmgl 8ol gbHmmgdsbs s dmgzsmab badoMab3amm
Igbemegdal ImEab bbgomdal, o6 3mbaon® 068 gcgbl (R396L dgdmbgzgge-
30 1000 $). 530b Jqbodmgdmmdsl ademggs bg-ob 407-g 3xbea, Gm3gmocs bae-
d936mgd0sb gobgmal s Bosbal sbsdbmanmgdol gMm@Omm gsbbmE30-
9mg8sb obedggdow 800Rby3l.

0330 9bydmaL dgdmbggzgda, bawsz Bgbadmms, Lbgsmdams mgmEanl go-
8mygbgds o6 aygmb obadggda.®

3. ogmMogdols 3odmygbgds

Bmagméz bgbo, 309008mAL dgndmos, megabagmam somhomb, bosbals
360D Mgdol MmBgem dgommeb d0dsMmagh — Rsbszzmgdal (go33mal)
3900meb o9 Lbgomdab. Gmammi bgdmo 500b0dbs, basbal s6sbmaymg-
3ol o bgmdg3Emmgdoesb gobgmol msbs@®mmauman asbbmzogmgdal
dgbodmgdmmds 83sb abodzgdowm d00Abgsgl. gb Bgbn dmgdgmgdl sbgsg

9 530bmob 839330693000 ab. 057009, bodmgomadm 3mgdbob gsMommgdam gomeg-
Sdmgdoms baob@gds, 2010, g3. 154-155.
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03 dgdmbgggzedn, Mmegbsi 3Mg-
o@mAL  mo30b0  gomgdymgds
1339 IgbOmgdamo 5d3b. dodobo-
539, 3Mg0@m@b dgmdmas, byem-
d93609mgdnsb asgogl, msgabo
dgbEmmgds 396 Imombmgmlb ©s
Bosbo bbzomdal 3gommom omge-
mmb.

3obbob dobgogom, d3L ,339-
Bgdmob® JgbEmmagdol  Bozgmo
B0sbob  sbsbmon@mgdol  dmmbmg-
Bob Babssmbo dggbodsdgds Lbge-
mdsms  mgm@osl, 306s0006 0gn
oobmglb  Lomgaby goMoalb w396
odMMbgdab (856 x39mgLbo 8ynw3g-
™0 03m35) s 3mboGogmo bosbal
by 3ggb@ymgdermonb 3groacw
53560 D0sbal 565bmanMgdab,
6o Bomdmomagbl Lbgomdal dab
JgbErmmagdabs s d3b ,gLgmEMEab*
badnmabdntm dgbEmmgdsls dmFab.

4. %0560l @omgms

3d3L ,33969dmab” dogm dg&hg-
o bbgomdal dgomeal dobgwgom
B0sbo dgdmgabsomom @onmgmgds:
bgmIg3Omagdom gobLadmgEnma
Bobynmdals  ggobo
>tolb 115 000 $, beaeme mggabols eo-
gonmagds 100 000 $-05. bgemdg ;-
Gramgdol dgnbEnmgdmmdaoo go-
3mbzgmmo bosbo (3mboGoymmo nb-
&96gbo) 3o Jgoragblb 15000 $-b.
d3L  LgbgmEELY  mgmgds s
5d3L, 8mombmgmb 33L ,835655mabs-
a56%, LyEmasioolb ogmEaal do-

mgabobmgal

A. bsmgoby goGmal goedmgdal
dmmnbmgbs 172-g | dgbmab 8obgogom (+)

1. 33L ,839693mob” LognmGgds (+)

II. 33L ,gbmEBEEL” sGo8sGNmMDMBagMa

8gmmdgmmds (+)

1. 3g3emmdgmmds (+)

2. 3gmmdgmmdob gamgdals
©33>M33° byrdgHgmgdogeb
aobgmob go8m (+)

s) bgmdg3mmgdowsb asbgmab
398 ymdabgds (+)

3) bgmdg 3 mmadosb gabgmol
bagggdggeo (+)
3. 3gbEmmadol bozgmaw basbob
3b65DmanEadol mmbmszbom dgemm-
dgmmdab ma3mgdol sgemags (+)
9) 3oeregdgmgdel 3gbHymgdal
ao8mGasbgs (+)

3) dgbEgemgdal bo(33ma basbol
3bodmanFgdol dmmbmgbs 394-9
[, I 3gbemol 3gbodsdabag (+)

a) D0sbal 565D gdal Imabmgz-
bs (+)

dgegan: Lomgoby ool

3003m (39800 dmabmgbs 172-9 |

3beal dobgogoo (+)

B. 3gbGymgdals 65(33mo bosbals
365bmonMgdol dmmbmgbs, 394-g
daqbmab I, Il (+)

l. 83mobmzbol BoGdmImds

Il. 3gbGymgdol bo3g3mom bosbols
365bmonMgdol @omgms

1. Babo(33mmgd0ab (go(33em0b) ogmtins (-)
2. bbgomdolb ogmos (+)

3grga0: JgbAymgdob bozmor
B0sbab 565D gdal Bmambmgbs (+)
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bggzom, dgbBnmgdnmob (mgobob) o@mazgds s Ladomabdnmmum bosbal
3bsbmog@gdal Ig3omgds.

5. badmmmm dgmgan

Lodmmmme Jgagadmos egabzgbosm, Mm3d 33L ,339690mal® dmmbmgbs
d3L ,gbgmEGob® Bndstm dgbEmmgdals Bozgmoem bosbol s6sbmonEgdal
®3mdadg bg-ab 394-9 dqbemals SoFggmo bsBagmal, 394-9 3mbeal 8g-2 bs6o-
ol 0965b3o LdYMgdymas s 33L ,qbmEEL™ g30bEMgds 33 ,39640-
mab* 803560 15 000 $-0b 565Dmon@gdes.

LO3ObLM3A M!

> dgoggmb, Gmdgmbs bobynmdol bogma gowsagzgds, oggb dgmmdgmm-
dab (Mgmo@om®o) qumgds, Mmdgmoai godmdbastmgmdl babynmdals
bgmdg 3 mmgdowsb 35658, bLobsd bgmdgzMmmgds bsdwgomos.

> aobgmobab s®bgdamo gomEgdamgdomn gHmngHomds o6 Bywmgds babyo-
Lo Im3gb@nEsb, 3339w ab JobssMbmdMmngsm gommanddbgds v3ndgzom
35mEgdnmgdom PAHmogHomdsm, Mm3molb gomamgdda dbsmggdl gzob-
19050, ©33MMbMb 8omgdaman dgbmmmgdgdo.

> bgmdgzemmagdoosb gaobgmalb dg@ymdabgds o6 gsdmasboglh dmagasbg-
b0 Basbal 565DmanEgdal dgbodmgdmmdsls.

> 0dobasmgal, Gm8 Jgbemmgdolb ©sds@gdomn gows o 0dbglb, 8mgzsemad
dgbEmmgdal dmddgmgds bos gobobm@m(zngmmb gsbbsdmgcmmmo gomal
BMamgdda. 56 M0l s4y30mgdgmn, Hm38 dggan oagb sds@gdom gsb-
LoDOEMMmO goolb FoMmamagddo.

> Lg-ab 394-g Fqbeolb 3g-2 6sbomom gsbLadmzMmmo JgbHmmgdaol ©sds-
&gd0m0 3000l gobgmoal dg8amd 3MgoGmmb odgb mma 8mmbmgbs: dsb
dgndmos Imombmgmb dgbmnmgdal Bozgmom Dosbals s6sdmon@gds (sby
oMb 533m3L BgbAHmmgdadg) ob gosgMdgmmlb Bgbmamgdol dmmbmgbs
(808, 3mzgomgl g56mbobdrgMmmb JgbMnmgdol sbamo 3owms).

> 3gbOmmgdab bo33mam basbal sbsbmanmgdol omgmabalb dgbadmms Rs-
bo33mg30b (ao(33m0b) s bbgomdal mgmmagdal ao8myqbgds.




d0®Jb0 22.3300MMOIMa3AM0 MAM ddb
,0330M0L” badbabIMmaA0

(8mgomob 8ngM gomob gomazomgds Bumomn gomugdamgdal @mU;
3oxMmbomgdal sMmabogommgdanmmmds; 36m396@0b dmmbmgbals

QBgds)

3g@omm@uGasma magm 3L ,xg8smab dg339mam Ragybigadl 8ol 01.07-
do mz30L3n Jg@omm3mab@dobol 3o6M-gobgsmal, Moms(z 3obo oM gd@men
BM0oE Jdsgmgomo smhgds s dgddnmmgds, Hma mgmb sbrmm 8gamdmgd-
o3 dgobg3L Lo ygeb. 06.07-30 , x93 Mgmbasb dabool s6ascndn 5275
madg 399930 Bgdb@oo: ,obsbmenmgds bgmmbbal 8maLabymgdabseo-
30b! go@abobmgmos @oyymgbgdmong, bg@m mabbol Lobom, ymggmazstin
ogz0mgab 606338.“ ®obbs mgmb 0630603%3 ,,‘gxggabo“ 3bmemme 25.08-30,
60l dgdmagass 080 dodommagh s3m3o@L o 5068 gMabgdl, dgmdmas oy
86, dmombmgmb Bosbol sbsbmem@gds, 8sm ImEob 0dabogol, ®m3 dabo
Lodabgm sbgatada, HLobLEOMINL godm, d0b9bgddo gowagoms ©s 356335 dob
03080l go@szamgdab 14 %-0560 go0ds ©ss30b&s.

396056@0: dgdmos oy 5o mgmb, Imocmbmgmb sgmgs@ab batiggdal
SbodmayMgds, o ob sgmzo@b 30.07-30 dodstrmagl.
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A. 3o@0l go@oiomgdoo 8oggbgdamo bosbol s6sdmonGgds

mgmb dgadmgds 3Jmbogl ,xg85mobagsb” 3ol gomsomgdoo 8nygbg-
demn Bosbal 9bsdreMgdals dmmbmzgbs 39-400, 404-g qbmgdal dabgmzam.

1. 30@RJI3IRI3000 I40M0IA40MBdO

mgmbe s ,%988mb* FmEob of sGbgdmdos badmgamo gommgdamgdomo
MOD0gM0mMds bafmdal bgmdgz@mmagdal boboo (629).

1. 30RRIZINIBNL RQOMR3I30 30RILKRAL 3O0RAL 3OROBNRI3NM

»%98omb® dgadmgds egmans baggmama, 629 | 3gbmoam 6s30LM0, dg-
®obbIgdmmo mobbals gosbool 3ommadymagds dgbHmmgdal gool gowo-
30mgdob gm@dom. sdobomgal smnmgdgmos, Lobgdg agmb 89-400 Iub-
oo gomzgamobbobgdmmo Bobsdnmmdgda.

1. 3mmbmgbolb gosdmbummmds

mgmb 0g3b ,xgomabogsb® Bofomdal bLodmoymal gomobonlb dmmbmabs
629 | 3qbemab (630 I, Il Igbmmsb @magGoysgdamda, o 3mbzMg@ymo
Lod@om@n Jgmebbdgdmmo oG ymgoams) dobgogoom. ,xg8smBs” Rondoms
IgbEmagdamo bedmdom s Immbmzbal gosdmbymmds gsdmdpabsmgmdl
648-5 dnbemnsb.

2. a5b6bmM(309mgdomds
30dm30bofmg 0dowsb, MM 30bMLbosb Kgdomal bogsmaom dgboggd-
mgd0 o6 0300070, mgmb Immbmgbs nym gobbmE(30gmagdao.

3. gogGmbomgds

Rggmmygdtog, 39-400 3qbmal dobgogom, dgbemmagdol gomals gowa(go-
m9d0b BobadnMmdss dmgamal gogMombamgds.

aogmmbamgds oMol bgdobdogho gmEMdol dmgomabsggb dodsGomyyma
dmmbmgbs, dg3nmgdyman dgbmmadol gobbmE(309mgdsbmob ©s3segdomg-
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Lagombolb gomBdsggdobomgal: abggg, Mmams 3Mgo@m&mL dgydmoas, dgme-
35bgd9ma Logbol Jomgdo-s@Bomgdom gsbbabmzMmmb, 946gds o o6s dmge-
ol 487093l 427-g 3gbmom gomgamobbobgdymo 939480, sbggg 8mgomyg-
bogs 993L gumgds, gomal ogsmgal dobbom Bns3Mcgbmlb dgbEmmgds 3mb-

3098 badsMommgdmng Laggmdzgmb (Jogomomo, gomabos bscdmswagbl
36 Babyomdalb gabob ogamgal 10 000 mamal megbmdom, sMsdge Lgbbol

ogoMzolb 0839 mEgbmdao (387 |, gom. 1).

9L 39mal oggaMmzal Fobsbo 3obmbBasb dbmmmmm (30m3gue dgdmbgg-
39030 (3og., 372, 387) ogombgds, oxmdzs ob MgsmuMo yggms badwgomo
d9bEmmadob (399m8R6q39mm0) Bobsdnmmdss.

21 OLG Hamm, NJW-RR 1989, 700.
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350l agaM30L dodsoba 560l (30mIbH030, BOQUBQBQBQQQOB'@QW\?QZ bg-
3ol g03mbs@golb oo 3md8gmgds,'? 1 MmIgem by s bgdolb aedmba@gal Bg-
Lgdal sbagmannm 3@ 3gmmgds, oo ImMnb, sbggg 51-g 3bema. gb 60d6ogl
035b, ™3 ol 6sdgomo begds Jsmmme 3gmeg dbamgbmeb dobgmab d9dwmga,
borenm o) 5@0LENBbm3bal babsdg gosbowgdmm gomob ogamgals ndobl
9690 Logddg — ol 3obmbogH BodmBaa 9bmgdmab dJabgmal dgdmbggzseda.

o 353mb 8dmdmgdl 8ndslb dngf gozbowgdnmo gomal ogsfazal do-
b6 96 Jabgmoom, Ma@ash s3nbsmgal sqzamgdgmo 046gdmms dsmmzgal
Aol 306mmgds (sMobHnmbrmmgabo 353mb, Hmame (3 3o3mnzob bgmom),
o@asb gb ogm 83 30Bbab gozbagdol gm@ds, Gog of o6 ImIbsms o,
dgbododabo, 98 ogm@al mobsbdswss dgbEnmgdal gugd@olb @ewmgmds
1B godmoamasbmb.

39bqbol ©s39Tsggdal Gggdbogobsmgal: 3obmbdn sBHMs Lbgswabbzomdab
Bom3mAgbabol oy30mgdgmos, Hm3 mommgnmo dmbadFgdol smbgFal dg8-

©9a (3orbaba aanbogl, o Gs dggagdl 0bz93L ol 3mbzMg&mmae dgdo-
b3ggg0bocmgals.

3. dgbGnmagdob Jgwgaol GgomuMow godmbggzol mgmGas

39b589 s 35858 ™bgdmmao ImbadMg30b'? 0obsbdsw, HmMBgmba(s Jgbey-
mgdob dgganl Mgomma@sm gs8mbzgzol mgmeos 30, dgbemmads Bot-
dmo©agbl Mgomsg@l s & ammobbdmdl Mondg LdagdGne gmgdgbd:

dgbEmmagdob dgogan @agds Mmamez mdagd@&eo msbdwgzo dgdncgdama
baBsFormgdMoaga bozgmab dobaggdobs.'?

960336s: 53 ;mgmEnal bogma nmgmygds ol gofmgdmygds, Hm3 (3mEomo got-
omgdmem dgdmbzq3qgddn, 8sgsmoma, Me8gbndg 0@gb@m®a dabssmbal
IgbEmemgdabab (ngb@w® bogmgddy ogdamo mMo sdmyzogdgemo bab-
4omds), @dma@os, Bosznmzbmb abobo 3mb3Mgdme gomEadamgdsl. ab.
sbg3g J3azeo-

122 Heinrichs, in Palandt, § 366 Anm. 2a.

123 3gx09gdabamgols ab. Heinrichs, in Palandt BGB, § 362 Rn. 5 ff.

124 3gmeg 3mbobdMgdolb cobobdow, ab LogMmome Bggmmgdngn damgdobsgommgdemm
6g80b go8mbo@gos, do. Heinrichs, in Palandt BGB, § 366 Anm. 2a.

125 BGH NJW 1991, 1295; BGH NJW 1992, 2699.

126 BGH NJW-RR 2008, 109.
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3m (3999 dgdmbgggzeda o3 mgmMaal godmygbgdoom 35630960 66y 033-
6905, 09 gbEnmagdse 0mgmgds 3g306gdnmal — od: Lagnmmgdol — go-
(399> (ymzgmazomo ©s8s@qdomo Ladsmmgdngo 8m8gbGob gs6gdg),
beaeam Lo ggotgds 186 | Igbmom dbmmme 8530b go@aal, oy ob goe-
g0 gdol dgbemgdol bomdmoaqbl, dgudmgdgma brgds Gmam(s
96mab, abg dgmEnlb omagbs: Lsgmmmgds asomal dbmeme 35306, oy
3ol a000(39850L og3b 3gbEHmmgdal 939480, bmmm goms3gdslb dgb&mmg-
30l 9839d@0 IbmEme 35306 543L, oy LagnmMgds gs@s@ab. 83 mmanznco
83mEn0b go@amoabgs dgndmgdgmas, dgbodsdabow, ob ¢3nbegwgdos Hm-
amA 3 3GbEMmBmmzabo 3MgoGmMMal dgd8mbgggol aomsbsbyzg@ewm, oby
Bmads©, — Moasb 3mb3Mgdmo mgmmonl mombgds gobrgds o6 ndoom,
09y B33gbse sGMIg3L ab Mozl MIamGoggbo dgd8mbggzgdal gowsbyggdsl,
sm8d90 LEmG g 3m33madLbydo 3Mmdmgdgdal admaggol 3m@gbzosmoaom,
G5(3 98 mgmG0sl o6 goshbos.

Lsgombol gom&Bdsggdabsmgol: 39M3sb0nsdo gb mgmEas 583356 BobssmBogam-
Bl o6 5bygds, Ma@ash, s3bGMadznab 36Mab03alb 306mdgdda Lsgnmmgdol
a0@abgms dgbsedmgdgmos dgb&mmgdal 93990l go69dg(s, 980G mBs(s obad-
39000, O™ xgM ©oEa0bEaL L3 dal gosbams s dbmmme s30b Jga-
93 0b Bog@n, 3gmbrs oy ofs dob IgbGmmgdal gugddo.

099330 396MBsbnsdag Im393mm Jgdmbggzado gb gbedyg mgmns sbstAg-
bo mFo ;mgm@onl 0gb& e grgagdedmg domab. s@sbEmmmBemmgsabl o3moas g.
6. ,3gLAmmgdab Bomgdalb 3m839@8gbzns” (Mo odzm 3bmmmme 3ol 33mdmadl
1198 VI 8ybmab 8obgozom) s Gab godmg sMobmmbBmmgbabsmgal bsgnom-

6930l gos(39800 IgbHmmadab gx3gd@ b as8mbggge dgndmagdgmas.'

83335050, ,MgomMo dgbEmmgdal mgm@os® v 39boggdas, sbomAgbn

M0 MgmE0s 3o 3mgdgmo dg8mbggzolb gosebygg@nbsl npgbdne dgwmgag-
353007 30ab, — sMabEmnmbrmmzbabamgal gumol gsws3gdnm dgbemmgdals
99839980b 398mB3g39 Igdmagdgmns, — 8308 mIs(3, 93 dgdmbgzgzada, 3odsmal

35056y39@8 sMsbogomogdamma.
JgbEmagdolb gg89d@&b Redmol asdm 3o3mb dmmbmgbs 477 | dqbmowsb

o6 godombymadyms 427-g dqbenal dgLodsdnboe s ob 3963 Fmdgy Im-
03mggdL bs gmommigdsl (186 1).

127 Zeiss, in Soergel Kommentar zum BGB, 12. Aufl., 1987 Vor § 263 Rn. 8.
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Igmga0: 353mb 33mogei g3l 80dsbogob babyommdol ggobol gosboab
dmabmgbs 477 | 3gbemals Jobgogoo.

Lsgombolb gom@daggdobomgol: Moz dggbgds 3s3mbomzal aows39dmm ©s dab
80g® aoxmobane gumb, 93 gumob moMgdymgds 80dsd 306 Mbws dmam-
bmgmb 3mbrngonco Bmmbmgbom, 0830 Bumob gogmsbagzalb godm (LEmHa
3mbodEMgdal 0obabdow) 3o3mb g4bgds a963mnwmgdal dgbsggdgmon, Mmool
boggdggmbyz asmagabygmegds 3obmbabdggdmmdnbsgsb.'?

B. 3o60s6@0 — gmob @g3mbatgds

l. RAI3MB06AI3OL BN69306-M3IBN

30dm30bofg 0dosb, Bmd dads 396 sbgmbadl 3o 3mb 3dmdmgdmsb wo-
393906935b s 98 Fmal of (3 sGILbEYmMBrmmgsba 3s3mbamgal o@mggds
LmEL (LEMmadoo BsMmmgdymom), 3ommgdnmgdabagsh gomagzobagmadob
a%s dgadmgds agmb gdmbomgds 434-9 o dmBg3bm dgbmgdal dabyco-
gom. 434 | 3gbmob dabgogom dmgamal od3b gmmab pg3mbomgdal qa3emgds
Be@omanbol bagdmbagm 9630603y, o9 3MgEaGmMa s30emgdlb domgdab
300l (390), 56 mgamgl, bbgs, 3Mgmo@m®ab, 8obgbom gsb30mmdgdamao
356198mgdol godm o6 dgggdmns dofowsw dob babsdg dgbEmmagds. gb daby-
b0 390dmads 0gmb: 3G go@mcmab sanmbasdymegmob memoagbmmds (434),
005393 Mmo© 353m(36500985 56 ol Jgdmyoymo §3gNbomnsbmds ©s 3o-
6mbob8ngMo BoMmImIsagbmal sGoMbgdmds (BombzomBmmds).'® od bab-
&o gb dgdmbggges babgdy.

Il. R33ME6N6IBNL 3IRIBN

doonmbdmIogho ©gdmbomgdom, GmBgmoi s38symgamgdlb 434-5 o
3m3g3bm Igbmgdocm gocmz5mabBabgdmm B0bsdnmmdgdl, dmazomyg mogo-
bagmegds bs3oben gomogdagmgdobogsb (434 1) 08 8m3gbGowasb, Hmug-
Lo godmtabemos dob dogH ©g3mboMgdmma JgbEnmgdal @306 dmo-
bmgbol mgmgds 440-g dgbemals Bobgmgom. dgbsdsdabsow, o9y 8mzgdqe

128 @ aboodgoemn/ogboodgoemo, 3obmbgda 306mbobdngMm gom@gdnmadom LsdsMmaomdo,
@domabo, 2016, 135-5 o 3mB3rg36m a39M@gda.
2% Heinrichs, in Palandt, § 372 Rn. 5.
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3dm396@&30 80dsL @bl gowsbmal
3o@EISPEIonbogsd  ogymzbyd-
mo0go gomsgobagmagds Ly@b, 356
ol bm@omogbol  s6g560dBg Il. 3mobmgbob gogds@bymgds (-)

356ma3bgdobmobogg Mbws ogzob > 39bGgegdol 93990 ()
0 bobogom gatnggds (-)

A. d3monbmgbs 477 | 8gbmoo (+)

l. 83mobmgbol BosGImImads (+)

oo 440-9 3wmbmoor dobodnd
R J TP 5]‘3 B 0 3gbEmgdob mgmeogdo

= bgend g memgdol ogmins (-)
" Jodbmdmngo godmbggz0L

1396 g98mmbmgol gmgdsdy.

29m600 (-)

= mgoename g3odmbg950b
0gmFH05 (-)

B. 3o6056@0 — gumal @g3mboMgds (+)

l. ©g3mboigdal Bobsdommdgda (+)

Il. ©g3mbacgdal gmgao =
8mobmgbals gogo®mBymgds (+)

LO3ObLM3A M!

> 427-g 3gbeob 4989800 3gbHnmgdol g394&@sb ©s353d0Mgd0m s@bgdmdl
bodo ;mgmeos: ,bgmdg3Emmgdal cgmmas®; ,3gbMHmmgdal 8obEmdMaga ao-
3mB3930L mgmM0s®; ,dgbEmmgdal dgoganl Mgsmamsem gs8mbgggolb og-
05",

> 3oMggmo mgmMoolb 8obgogam, dgbHnmgdol gugddn gdysmgds dbstmgms
d9056b3535L Immbmgbols g5948985bmsb ©s393306Mgd0m, dgmeol Jobgwo-
3000 — 8 989d@nbosmgol sq0mgdgmos dg30Mgdmmal gos3gds ool
©35350M30L J0Bbom, bmmm 3gbsdg mgmEins dgbHmmgdsl Ibmmme Mgsmasd-
& 300hbggl.

> 3gbemgdob g539d@0b gocgdg JoGomm badsMmmamdn 8mgddgmon o baemm-

30l 30063030l go8m Lagmm@gdal gows(398s bsdwgama 396 0gbgds.




d0®Jb0 28. 9dom3aMmadl

(Bebm3zbal @smdmds; 8mmbmabals babyomds s Immbmzbob
3563563300 gotoggds; dmgsamal dgbaggdmgda (39L0mbgMal BabssmBwya;
dmabmzbol smImdal @ed3zgdmmds; bgmdgz@mmadol om8mads)

3L Lodomgomodb” omgdama odgb 3oGodol d0Bmegdol bobgmdmaga
bgmIg3Ommads Lobogadn@yg ,dmMgabmseb. s6a3560dbbmEmgds brgds ymgg-
0 03006 dmemb. 2019 Brob 3gLedg 3300 omdn ogof 3ocodl bgHombyma
306sbLYH0 gofmmzggge 9930, Mab asdmz ab o3ynal ,»o30L ygzgms dmo-
bm3gbsob” 0b30bm3m33sbasl — ,a0bm 58mBmgdo s 3oMEbom@gda” (398wga-
do — g0bm 83m3mgdn). goGs 53abs, byl dmebg@mb smImdal m3ndgbEL,
3 gemba(g 3g8ga0n dnbssmbo odsb: 08 @m3mdgbGom hgdl yzgms dmmbmg-
Bsb, 300 ImGab Lodmsgmm Imabmzbgdl, 399m3md I3L ,a0dm 8mBmgdbo
5 35MGbamEAL . 30dm sdmImgda 83 MmMogg EM33gb&L bab mogdl dm-
619obL o dobasb oyymzgbgdmng ao@obEol 0mbmgl. dmmgsbo momgdl
03 35693mgdaDy, MM oM oMmagdds dob Bobyomdalb gobob gowsbos mEn
D300 3OINZIES. 33MEd 33abs, Gobob @ebsMRgbn Bobomgdol gomsbmoal
dmobmgbs o BoMdmImdoms, Momasb sdomiomodl 3ofodal aMhgboemn
BoBomo 96 bogHome o6 Bonbmegdos. o) dsnby sdmhbrs, Gm3 godm
53m3myol dob 0dsmMor Mondg dmmbmzgbs og3b, dmmgabn s(3bowgdl godgom-
3oL sgom3omsdol dodsmam s®bgdgma 1000 mamolb bosbal sbsbmsmmgdal
dmobmgboom, MHmdgmacg dob BamMdmgdzs 93 3965L369malb dogH Babs byl
3000b g505(30emgdol godm. gadm 88m3mgda FooRbgzlb, Hm3 sgoMzotsadol
»39B9 g0 3ol of dmgzombgds.

1. dgmdemos o s godm 8dmdmgdl, dmbobmgmb memgobl gowmob s
sbggg bodmds gemem Jobobmpgdgema gomsgobosmgabos?

2. 8mm 9oLl wbo bgend g memgdoab gobgems, Gowasb jomogolb dmenm
bodn 356380 58dsmgdaemo sdmbbs. g0l 60bsdg mbs gobssbomlb dob gl
3obzemo?
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A. 6sbgomdal gaobob gosboal dmmbmgbs 477 I, 198 89bmals 8obgmgom

30bm 33m3mgdb dgndmgds 3gmbrglb dmmgabobegsb Babynmmdal gsobob
a50sbeal dmmbmabs 477 11, 198-9 3bmadal dobgwgnom.

1. aMOIbM36OL BOGAMBMBO

1. 638g0mo @smdmds, 198

30Dm 8dm3mgdL 08 dgdmbggzedan Bodmgdmdmms dmmgabnbogsb babyo-
Mol Bobob gowsbral dmmbmgbs, oy dob bodwgzamo smImdal boggnd-
39 bg 300050399 98 MNbMzbal sgo 3omsdo.

5. @3MImdals Jgmnsbbgds

Bobynmdal @obolb mmbmgzbol omImdobomgal ogomgdgmos 6sd-
©30m0 3gmabb3gds ogomzemadbs (39096@L) @ 30dm 3m3mgdl ((3qLo-
mbgMb) dmab.

35. Jgmobb8gds — gobzoMagomo gotaggds, 199 111
198-3 s 8mBg3bm qbmgdom gomgamabbabgdmmo dgogaol oam-
dobomgal om30mgdgmons dgmabbdgds (390096@Ls ©o (39LoMbgAL FmEAb,

dmabmgbab go@a(3980L dabssmboom (199 11 1). gb dgorsbbdgds BomBmowggbl
306 30M330L aoMogqosb.

aMObM360L RXOMAMBO — 396306330L 30603330

199 11 1 3qbemdo Lomdamns aomnggdadyg, Mm3maoms(s MInsmme bpgds sm-
mdo, obyy MgomaFo GMablbog0s. 930@mIs(z 28 Fgbmadn bablgbgda asmoggds

“130

dgodmygds ngmb dbmemme dmabmgbols omdmdals ,bsbagmm ™ gsfnggds, sbv

35630633000 aoM0agds.”! 585%g 805603698l Hmam s 8obo bobG g3y so-
a0 — babagom bsdsBmama, — abg 8obo gmEIgmamgds. '

Bmabmzbol @am3mdal 3ob3oMaz0ma gofoggdabogsb mbws gondagbmb (ao-
80%360b 3606(3030) gomEgdmmadomn gs60a9ds Fmmbmgbal goma(39385bmsb

0035380698000 — 8mabmgbol bobynmds, aogmes 96 Rydgds, HmBgmag sGab

130 Jmmbmgbol om3mdol asb3oMhaz0m gomnggdal, dombgosgsw sGLbmdMagn 0wgbdv)-
Amdabs, Lobogom gofnggds dmblgbngds GgMmdnbmmmannMom aondsmmsgns, Momasb
3mabmgbs o6 oMol bogoo.

31 Honsell, FS Wiegand, bgdma by. 13, 366-5 o 3mBg36m 3396 wgdo.

132 G abosdzoemo, Jgsmgdoma badsmmmoab gunmbara, 1/2019, 23.
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B3gmmgdfngo Bobynmds (477), asigms (521) o6 Rmdqds (524), 08 gobLbge-
39800, B3 dobo bagsbos oMs bagmoa, M3y 3o gMnsmyfn Jmbgdfngn
Loggoyg — Immbmzbe.

JoGorgm badmgomsgm badsGmamdo 8mgdgmo 3ondommmdal 36nb(3030l do-
bggnm, Immbmgbal gobzaagoma gofoggds 396 0dbgds bodmgamo Jombe-
M@0, 369 Imnbmgbabmsb 8393806900 g dMma gomEadamagdomo go-

08930l g969dg. ab. Jzgzoo.

od 30bm 98m8gdds BoMm3momanbs Bbmmmu oo amadol dogH bgm-
dmBgGomo omImdolb m3ndgbdn, MHmIgmo dgo(3e30s Fbmemme o3 «30-
6L 3bgmab gobzbomgdel osmMIMabmsb ©s3o3d0Mgdnm. s8n@mBsz dgbad-
mgdgm0s, IbmemmE oo 3oModol (somdbMago bgdolb godmbo@gs a3dmbogl
babgdg. omdze, IgmMg 8603, (390gb&0-sgoMgoMmagdolb 3 mgmggMmE el od(393-
&0 30dmb IbFnsb dgodmads dmabosmaym 3mb3mmogbdncow, 4o8mdwoa-
boMg 0gdosb, HmM3 omImdabsmgzgolb 198-g s 8mBrog3bm Bqbmgddo gm®ads
30035m0bbobgdymo o6 o6ab. yzgmaedg 33006, sdomomsgal Bagm bgmdm-
Bgomo ©smdmdal m3mdgb@olb Bomgdom godm 88m8mgdds asbszbowe
3M63mmgb@m&n od3938)0. 830m Labgbge @oMIMBal bymdgzGHmmgds 199
II'1 3qbob Babgrgoo.

33. J936b3gdal g36bodmgMHYmmds

©303dmdob dgmabbdgds oMol o&obsdmgomo, oy ab dombdy aobybod-
mg@gmos. og gobomgomabbobgdgmos ob gomgdmgds, Hm3 @omdmdab
Logsbo ogm oMo Fbmemme bobynmdoEsb Gobolb goobool sd@wome-
Mo dmobmgbs, Mm3gmo 3Jmbs sgomzamadl dmemgabal bobsomdwga,
06330 sbggg — Lod8mBozmm dmmbmgbgdo LadmBagmm dobmwydabsmgols
Bobynmdal gobol gowoboabs. dombgosegow vdabs, smosmgdymoas, Hm3
obodggdos sbggg Lodmdsgmm Fmmbmzgbgdalb emImds, ¢y LodoGmmemad-
030 bLogmdggmo s Ibomggdo bogdomabow sMob asbbadmgmmma, Mo
od Labgbgo.

Lagombal gom@3sggdobomgol: ol gomgdmgds, Mmd o3 Lodmdsgmm Immbmg-
Bob BomImdmdabomgal somgdgmo Bobodommdgda (goMadol 80bmeogds)
RIO 300093 (3909680b 3obbobmE(309mgdgmos, 56 boMmdmoagbl 3Gmdmgdsl,
50306 bgmdg3emmgds (39090@-sdom 306adbs ©s dmgamg-dmmgebl dmab

domodns s aMdgmegds s gb 3baggdo 0bs®Rnbydab gMm3sbymol dadsto
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9439md Lbgs dmmbmgbol, goMms @om3mdamabs. 3mmbmgbol ©smdmds gbgds
dbmmme 3mbiMg&nm dmmbmgbab/8mmbmgbydl.

Bmabmzbol @om3mdabogsb mbws gobzobbgoma (8mmasba) bgmdgsGnmy-
30l omBmds, MmEgbsz bgmdgzMnmgdolb gMm-gHo dbsmgl bEHmmao sbs(3g-
g3l Lbgs 300 s brgds o3 bymdg3Gnmgdawsb go8mBrnbsmyg yggms Mgmy-
35-3mgamagmdol do@omgdgma. bgmdgimmgdolb ©sm3mds badmdsmasgm gm-
©7gL30 3mbgbEnggdamo 56 sMab, M (3s 8abo 3MbLEGMNMgds N3HMImgdme
o0l dgbadmgdgmo dmmbmgbals @omdmdabis @s gomal gowsgzobmgdals 3maddo-

ba(znoo.

BOEOHINocgd0b — 439 Imnbmgbs® — g5dmygbgds dbmmme bomge-
gzl 08 go6gdmgdsl, HmI o a0dm 33m3mgddg Nbws gosbymaym sgo-
3oModol yggme dmmbmgbs dmEgobomob Lsgdnsbo MHmngMommdowsb, Ma(s
Lo gdoGnbos gobbabmaMmmmdabomgal.

3. gmnobbdgdols bodgommds

om3mdab (gs635Ma3000) dgmebbdgdol bsdwgommdobsmgal bmaswo
Bqbgdn 3md3ggdl. o3 d93mbggze8n 30bbo@sb o6 0z0mbgds dabo ofo-
Bo8g0mmdal bogmdzgmo, o653 54-g 3bmalb MmM3gmndg goM0sbGnEsb s
863 HmIgmadg bbgs dnbmob Lagdzgmdy.

bsgombal gom®B8sggdabsmob: Immbmgbol @sm8mds dsmamos 54, oM. 1 8qb-
ol dobgogom, o9 ab, dsgsmomem, sMmgg3lb aomdbgmmdals gomegdymyg-
35 = 94030 N@IMIL Mag0L mmbmzgbsls 3gHdm 35(3096@0b Bndsto Lbgs 3oMb.

54, 306. 3 Fqbmob dobgozom ©smImMdalb bgmdgMmmgds sSFmEomy@as,
o9y ob 08gbs bryosgh Imgamal g3mbmdagn® megzobygmgdsl, Gm3 gb
8abo LEYmO g3mMbmBngnGa doMamadgdalb Gmmysbos (Knebelung), s6 ¢dad-

390L 306b Lbgsbmeb aEgdmmo bymdgzMmmgdol sMmzgzabsqb.

3- 3996&0L 9gmgdsdmboemgds

30dm30bofy 0dosb, MM sgaMzaMmado dmEgobmeb ©awgdmmoa bab-
gomdol bgmdgz@mgdolb bogndggmdg oym (sg@memancn) babyoomdal
3obob gowaboals dmmbmgbols 3gmmdgma, dob, bmgswewm, 3dmbms dabn
3m3mdal Ngmgdsdmbamgds. 98 smImdal Igdmwgs 96 s3Mdemgs 199
I, 3067, 2 3ybemal dobgogom Lobgbg o6 s6ab.
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©. dmobmgbols bobyomds

om3mdal gsbzoMazoma bgmdgzMnmgdal gomes (199 Il 1), JoGomen
Lodmgomagdm badsmmamadn dmddgoo 3onbammdals 3Mab(3n30lb dabgozom,
omImdob bodgommdbabsmgol sbggg o 30mgdgmas, Hm3d badgomo ogmb
3ol bogdgmom dgdatyg 3o9Ds — ab gomEgdymgdoma gotoggds, MHmI-
mob domoms(y (39096835 030LMS Immbmgbals ©8m3Mdals gormEgdymygds.
og sbgo gobow 3393mnbgds Immbmzbal bobynmds 477-9 s dm3wgzbm
dgbegdab dabgogom, Hmdgmoa(y bodogomos.

2. @3»3mdols LodsGrnmgdMogo Jgogagdo

bgdmo 0 gddgmosb gsdmdwmabaty, of Lobgbgs bs8gamo ©smImMds
0o 356054Ls s g0Dm 33mMIMgdl dmMab, Mol godm(y yggmes 83¢sd0bogma
Bobynmdals @obolb gowsbool dmmbmgbs, xobob asoboalb Lodmdsgemm
3mmbm36gdmsb ghmem, gomsegoms 3ndm s3m3mgddy, 198 | 2 3xbema. ggobal
a9sbol Lsdmdsgmm Immbmgbgdl Moz dggbgds, of aobomgemnbbabydg-
0o ab gogdmgds, HmMI ©803mds, Ladmmmm %8330, bmemm 35d0b godm-
00gdL ggal, Omwgbs gb mmbmgbgda Ggoma@em Batdmadmds.

aMObM360L ROMBAMBNL BN60306AM3I3N, 198-0 RO
aM3axRI36M 3I6RI3N
1. ba8goma (30635Ma30m0) gmabbdgds
» 5) gosbbdgds dggm 3Mgodmmbs (3909b@LY) o sbom 3Ggo@meL
(3gLombg@b) dmEalb 8mmbmgbol goms3g8sbmeb ©o3ogdamgdom (go6-
396330000 goMog qds)
» 8) dgorobbdgdob gobbodmgmmmmds — @obodzgdas dgmebbdgds sbgszg be-
dmBagmm s 30MHmda@gdam dmmbmgbgdby.
> a) gm®ds:
" Dmaomom gmmds bogammgdymm o6 sMab
= 208mbo3moaboa: 295-9 8bma
> ©) 6odgommds — o6 b sMbdmdogl dosmarmmdal bogmdzgma 54-9
bl dobgznm.
2. 39096@&0b mxmgdsdmbomgds
> (39©096@0 1bs nymb smdmdarmo Immbmgbol dgmmdgmo s dabo gob-
3oMa30L xmgdodmbomgdals djmbg
> o) 908 gdadmbomos: @omdmds dsmamns, MoEash dmmbmgbol 39-
o0mboboobogMom 8m3mazgds, Dmaswmsm, 3gndmadgmos (go8mbsjmabn:
297-9 3<xboa).
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3. 3o Dommdal 30b (3030056 353mMI@bsMy ©s®BMdalb 653z0mmdabamgals

2300093905 Immbmgbabmeb ©s303d06gd0m agdma gomogdaymgdo-
®0 g56M0aqd0b (8sg., Bmmbmzbol bobynmds) bodmgommdss.

II. 3MOIM36OL 30JOGBIR IS 30I3N0030L 3333IM3NA), 442

30bDm 38mBmgdob dmabmgbs dmEgabol 808s@mm dgadmgds gods@mbym-
©qb 1000 momab Bobaemdn 8 9 3065b369mal BbG0wsb gosbowgdamo asd-
300300 89339mdoo.

1. goggomgol go(sbagds
dmtrgobol bGawsb aodgnmgal gobowgds 442 Il 2 8mbrab 8obgogom
Lobgbge.

2. aoggomngol gbodmgdmmds

442-q 3gbmmol abgogom godgomgol Babsdnmmdss mGo gMmagGomosdo-
0L30Mgdnmo s gMHma33M0 mmbmzbol oMLgdmds, s35masb gsddz0magals
dmmbmgbs ©bos 0ymb gosdmbyymo s asbbmm(z0gmadowa, badoMabdamm
dmabmgbs 30 dgbEmmagdswo (53 Imgb@nbocmgaly).

3. ROHmogMHmnesdoMobdoMgdymo dmmnbmgbydo

dm (3999 Jgdmbggzeda dmmgobo Jgnmaglh anbdm 93m3mgdal dodstio nd
dmmbmgboom, Mm3gmos 3oL og3b oMo g0DmMb, sMedgm sgofgofaogal babssm-
dwga, Mab gs8m(z of, gfma dgbgrgom, asdzomgal gb Bobsdommds — w&-
09O nEs30cnbdnfgdgmo Immbmgbgdo — Lobgdg o6 oMb, odzs Lagoom-
bogos, bmd of Jgadmgds 88 Babsdnmmdol sMoMbgdmdal go@amabgs Mondy
Lbgo, b3gEnsmyma Bgbal dgbsdsdabac.

3. 3BonMmogBmEsdoMaldoMgdymo dmmbmgbgdal gogdgomgs 201 I

8mbmob dobgogom

bb3, aobbbgeggdom aqmMdsboal Lodmdomsodm 3megdLbobogsb,’™ o6 dg-
0(353L ©o6569LL, HMIgmoaz dmgamglb oMsdo6 Fnsboggdws Mgmgdsl,
35943000 dggmo 3Egn@mmal d0dsmo sMbgdnema dmmbmgboo @smdmdoa-
™0 dmmbmgbs sboma 3G go@mEal babsdy.

133 6b. abg-ob 406-9 dnbemo.
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ods of dgbadmgdgmoas, 201 Il 3gbmol sbsemmannm godmygbgds
0ymb @obsdggda. gb obsbgbo dmgemgl (35b0mbgHals odsmom mbsmAmbadl
y3gms 0d dgboggdgmb, Moz Job 3gmbos (39096@0b babsdg. gogdgomgs o
BomBmaagbl dgboggdgmb, dmmbmgbol asbbm@(30gmgdal dgdaggmbyg-
dgmo 3mb@mMm3mDba(z00b goggdom (sbgmons, Bsgomoma, bobEsbImmmds).
od3o Jodogmo ogdoogma mgdbogs ghmBobgmabogsb o6 Fogbogh
3mobmgbal gobbmm3ngmgdob dgdo396mbgdgm s 3mmbmagbol godsdomby-
mgdgem dgboggdmgdl (gabgms, dgamgds, IgbEmmagds s o.9.)."3* 58 g 30-
Bobgbgmoa §n3ab dgboggdmgdl gobg3mm36gds sbg3zg gogdgomgs. s308m3a(3
©obodggd0s 201 Il 3qbmal 0dgzs6o@ 3563568 9ds, GmB dgboggdmal (369-
353 dmo(330L sbg3g ao8sdeMbymagdgmo dgboggdmagdo s dom ImEab god-
30mga(s. *°

201 Il 3gbenals 83g3560 306356 qdabogsb @odmazngdmae bamgmos,
3 dmgomol Bpamdsmgmds — Bm3mal mebbdmdadg o6 sl sdmyawy-
3o Imobmzbolb @smBmds (g53mbsgmoabo: 199 1, gom. 2) — 39boab dgg-
390 56 Mbos aomsMgbegb. LBmEgo 3 dmgsmn 3G0b(3030l 3mb3Mg@me
353mgmabgdsl Bamdmowgqgbl 201 Il 3mbemn, Gmdmob sbogmmanom godmyg-
Bgda(3, ymggm 80dgdaemygdy, 1bws oymb sobedgzgda abgm dgdmbgggzedy,
MmEqbs gb gomemgbgds (39096@0b 30dsmm s®Lgdmmo MmezEs30Mz9mo0)
a9430m30L Jgbadmgdmmdal s 3gefggada gmabogds.

8960336s: 353mbs3mobob Loboo gb Bgbo o6 @bws gs8mzoygbmo 08 dgdmbgg-
3080, BmEgbsz Imgamgd bagnmatn 8mmbmgbol dm3mggdol 3m3gb@dn w339
0(3MEd E3mImMdal dgbsobgd o6 dobo Fmmbmgbs Ibmmme smImdal dgbabgd
dg@ymdab 399mga Bo63mndzgs s 3o@admbymoa asbos umm 33006, 3006
smImdamo dmmbmgbs. 53 mtogg dgdmbggzedn Imgaemy abazeg0 o6 oM.

08330000, od, dogbgosgem MmagmmadnmnbdoMgdnmmdal sMambg-
3dmdabs, dmegabl dgdmos, go9d3000mb g0Dm 33m3mgdl dmmbmgbs msg0bn
B0sbab 565b@aMgdolb mmbmgboo 39-400, 404-g 3mbrgdal dobgogom.

134

(39M39 G030 333mymxygb gxrmadol bomdmImdal gsdmdma(sbag dgboggdmgdl
(rechtshindernde Einwendungen), 3sgsmomow, 54-g 3gbmal o6 63-7 s 3mBoggbm 8ub-
930l 8obgmg0m, god8mEn3baggb Mo Bmmbmgbal bagMmme BsMdmadmdsl.

135 qlg-ab 404-9 3omogcogdn, Loosbs oab asdmmgdnmoa bbg-ob 201 Il dybema,
398mygbgdammos §gmBnbo (Einwendungen), Gm3gmoai mMogg @odab dgboggdmgdl m-

0(303b.
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a- 33ggomgol Lbgs BobsdoGmdgdo, 442

442-q 3gbemom gomgamabbBabgdama godzomgol bbgs, ©sbsmhgbo Babo-
30Mmdgdo (9Mmazommds, doMomaswmo (gsbsdzgon) mmbmgbol gbEmmmagde-
mds, 0bggy, Mmams 30dJ300030L dmmbmgbal gosdmbiymmds s aob-
bm®(309mgdamds) og Lobgbgs.

8300 gobm 53m3mgdob Gobol goobrals Immbmgbs dmegsbol Babssma-
©93 a5JoMbyms godznmz0b 39339mdom 1000 mamob Bobomda (444).

lll. BOLOL ROGRIGNTN BOBENTNOL dORILRAL 3OROZORIBY

30Dm 2dmImgdol mmbmgbs gobob gosboal omRgboma BoBoemals go-
obobmab s393306Mgdom asbybmmngmgdgmo 0dbgdmes, o dmmgabl
3oL BobsomBoga 94690ms gomagewgdal 3gbaagdgemo.

1. 3o®3350930b Jgmobbdgds sgotgoMmagls s dmEgabl ImGals

gobob mogmednfggmds 3G 900@mM3s ddoM3omadds dmmgobl goagge-
5 babynmdal gobinb gowsbs. g0dmdmnbafg ndowsb, HmI 3 §odolb gom-
98990 dgmebbdgdqdl 8batggdl ImEalb Fbmemme ReMomdoma 9597-
&0 od3m, gb dgbaggdgma o6 ImJdgmgdl sbomo 3Ggoo@mEal do8sto.

960836s: Lobogomm aofnggdgdl sz SdLbmEYEG MG Img8ggds, 369 dmddg-
©905 yzgmos 3060l babsdg. 530b LadaMobioMmm gomEgdnmgdocmn gatoga gdg-
30l 3mddggds dbmmmm BaMEmdomns, by dbmmme bgmdgzMnmgdol dbs-
Mgms dmmab g89d@0o dgdmogemamgds, aodmbsmabos: 201 11, 899, 291 I

2. 3gboggdmals gbocRn693s 201 Il 3nbmob dobgogom

0913(35 Imzom gl sMIMdam 5Fsbs0fn Dasbo o6 Mbws Bnswagl. s30@m-
do(3 Imzgomg dmEgabl 201 1l bl dobgogom gmgds od3b, Bagyygbml
053053063 9m0 NOHMN0gMHnmMdnsb godmdmabamyg dgbsggdmgdo sbggg sbaen
36900@™MM 30dm 53m3mgdb.

8308 m3s(s, bgdmo o gdgmowsb godmdwmanbamy, gabm sdmImgdals dmo-
bmgbs Bobynmdolb @e®hgboma (ssgsdznmyma) bsBomal asmoboaborob
0035330696000 56 50l gobbmM30gmgdan dmEgolbol gomegemgdal dgbe-
390al godm.
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B. 3m6gobol 8bGowsb gobgmoab goibomgds

bagombagos, o9 30b babadg Mbrs asbszbommb dmEmgebds gobgms bog-

@0l BogmoEsb godmdpnbamg.

1. 30L3RNOL IBJRIBY
Bogmmgobo dgbemagdol godm
dm@gobl  odsb  gogmolb  yemagds

491 1, 352-9 39qbmgdol Logmdgge-
bg.

II. 33L3RNOL 3OBLORIBNOL
0R®JILOSN, 355

Logombagos, oy 3ob  Bobodg
Mbos gobozbomb dmmgobds aobg-
mo — (30096&0 dsFoMgomogdobs oy
39LombgHn andm 88mImagdab. ndo-
56 30dm3nbofy, M3 sxmdmdals
dgga0m dbmemme babynmdals ggo-
Lo go@agoms dsgofgomojosb go-
Bm 53m3mgddg, Lobgmdg3Emmgdm
MO®0gMHomds (6obynmds) omgmo
mog0bo  @aMBgbomo  Mamgdgdom
>  dmgomagmdgdom  amdgmmgds
dbomgms ImEab, obw of oo zo-
Mogdbs o dm@gabl dmGab (Mo3 go-
Bobbgoggdl dmmbmgbal sm3mdsl
doeosbo  bgmdggmmmgdol  ©aom-
dmdabogob, ab. bgdmm).
30dm3nbofy ndnsb, HmI (39-
©q6@0 oot zomado MRgds dmGgal-
@b @dEydgme byerdgyHgegdab
dboMge, dmMgobds gobgms LEm-
90 80b B0bs3g b aobszbomb.

A. 3mobmgbs 477 | dgbmoo (=)

l. 83mobmgbol BsG3mImds (+)
> 659300 omdmds, 198 (+)
0 smImdal dgmabbdgds (+)
= Jgoobbdgds, 199 111 (+)
= a06bodbmgHmmmds (+)
0 dgmobbdgdal 6o3mg0mmds (+)

0 (3909680L NBmgdsdmbomgds (+)
0 dmobmzbals bobynmds (+)

Il. gogo@bymagds goggomgols
89939mdom, 442 (+)
> asdzomgol gozbowgds, 442 (+)
» asdgomgolb dgbadmadmmds
0 YMH®0gHMNE30M0L30MgdMmmds
)
0 MMM gMHmNEa30Mnbdnfgdema
mobmgbgdal gogdgnmgs 201 11 (+)
> asgzomgal bbgs Babadommdgda (+)

Jmsmgeuco Jgmggo: gobab
dmobmzbs goggommo dmmbmgbals

Bobomdo (-)

lll. gobob s@Rgboma BsBoemals
3o@o3Rgds (*)

> 30000350930b dgoebbdgds (+)

> 3qbogqdmab dgbatBmbgds, 201 I (+)
Lsdmmmm Jggae: Immbmgbs
359300005 ©d obaMRgb bsBarda
3obgbmB309mgdgero

B. 3o6036@0 — gobgmob gobowgds (+)

l. 3obgevol 9gemgds (+)
Il. gobgmol gobogdol sMgbs@o =
(39%96&0(*+)
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9960836s: 530L LodnMob3omme, o9 (39076@L LML Bobyomdowsb gobgme,
9L, godo@mbgdnmoa ImbadEmgdal mobsbdow, Fbmmme (39LomMbgHal Mebbdm-
boom oMol dgbodmgdgmao, Hoash, BobsomBoga dgd8mbzgzsedn, (3909b6@0 (39Lo-
mbgML (3omIbMogom asdmasmoans bgmasb 3m3mzgdnm 3mbozasl.™®

LO3ObLM3AH M!

> 199 Il 1 3gbmdo bogdamns gofoggdadg, HmBmomsi dgsmmo bogds
3mImds, sbg) Mgomumo GEobbogzns. 3808mdsz 98 Igbemdo bablgbgdo
35603905 dgodmgds agmb Ibmmme Imcmbmgzbal smdmdal gs6zsmazoma
39003935, HMImobasbs(s bos 350380%bmb dmmbmgbals bobyommds.

> doormm Lsdmgomadm LodsGmamadn dmddgmn gomdommdol 36nb(3030l
dobggom, dmmbmgbals 3ob3oMagomo gofnggds ggé 0gbgds bsdmgamo jo-
abamMo, 369 Imnbmzbobmeb s3e3d0Mgdom e@gdemon gommgdeemg-
domo gofngqdol aocgdy.

> bodggdos sbggg LodmIsgmm dmmbmgbgdol sMBmds, oy Ladsmmmgd-
030 bogmdggmo s 3baMggdo Lo 3databow sl gobbademgmamo.

> Bmabmgbol @sm8mdabogsb mbos asbgobbgomo (dmmnsbn) bgmd8q;6a-
930b Eom8mds, MmEgbsa bymdgmmmgdal ghom-ghom dbsmgh LEmmao
0bo(33mmg3L bbgs 306n s begds 28 bgmadg3mmmgdowsb 3s8m8wnbsmyg y39-
o BEgds-Imgamgmdol 358 oM gdgmo.

> 3mobmgbolb ©sm8mdolb dgdmgass mogmadnMmzgmo MmagMmmmds stmRg-
boemo gmgde-8mgamgmdgdom aMdgmmgds magmsedamggm 8bofmggdl dm-
Mab.

> 201 1l 3gbenal sbsmmannom, dmgamgl dgndmos, aoqdzommb (39bombg@mL
om8mdoma dmobmgbs (39096@0b Bnbsdg oMbgdmma Lbgs dmmbmgbaoom,
o4y 5AbgdmdL 442-9 s 8mBrg3bm dygbmgdal (Lbgs) Babodnmmdgdo.

> 3mobmgbolb ©sdmdal dombgmsgem bymdgzenmgdomsb gobgms 8mgsemyd
39©096@&0b 606539 ¢bos gobssbomb.

36 Heinrichs, in Palandt, § 398 Rn. 18b.
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(658300 s 503653300 bmmo@smmmo 35mmgdmmgds; ,35mab
ox30M30b gBmasbo gx39J@0”)

306m@G94603mbo 3m@g, Ig@Lobgmow ,bgmdatxgg xmbo®, obg dmabod-
mdd LaZPMIMo bgmdsMmxggmdom, MmA bydado gogumbaomgdmmdom
donmosbo gosbzagh Jumsonbol gm-gHo bsgmbgM@m smdsdL. Jnme-
obol 39bazn3amn@g@n, Mm3mob od398gdemgdadnz dgmomes bogmb-
GIOE™ ©3MB3Bob 3gmmmdgma o(s)nd0 s MMIgmbay Logsmm LadsGomal
Loggydggmdg 930G gdmEs edbzoM0 IMdLDAL s gbs, 83 smwagbals
398093 3mB 9L bobmglb Foemasbo boMggdal sbsDmoymgdsb.™’

dgogebgor bodsmoremgdmogo dogmdsmgmds!

37 Jgagbomos Gaabab bobodsmmmb dbgogbo assbyzg@omgdal bogndzgmdg (RGZ
82, 206).
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A. 636980l 565bmenHgdol mmbmgbs 970-g, 973-g 8mbmgdal dobgogom

3mboz035m0@g@&L dgndmgds 3dmbogl 3mEgbogsb abobamggdal 565b-
0o gdolb dmmbmgbs 970-g, 973-9 Iqbmgdal dabgogom, Mobo Bobsdamm-
do(300 agamgdal aoMgdg, Lbgobo Logdob Jgbememgds dgbadadabo bgdab
Loggydggemdg, 98 Lbgs 3060l 068 9MaLgdabes s 6gdal dgbadadobac.

1. bL3OLO LOII RO LLE3NLO LOJBNL 3ILEHIRIBNOL 630

Logombagos, sGab oy 86 o Labgdg mdagd@meew Lbgoba baddy, Gm3-
mob 393mbgg398n(3 Lbgabo Logdob BgbEmmadal 69ds 0z3oMommgds.” gL
Bobs30mmds 030@m3 sMolb 3Gmdmagdntn, Gm3 dnbozodsmo@g@ds bszmb-
39OG™M ©3MdaDal smEagbnc dgabEmmes bsgmmotin LagsmmbodsGommgd-
030 gomeEgdamgds, 380@mdsz of dgndmgdgmos go@agmno adal 8@ go-
(3995, ™3 856 Mmdogd@mGom (Bbmemma) Lbzobo gomEgdmmagds JgobEmmes.
09330 9.6. ,0bg3g Lbgabo Lsgdab*“-3G0b(303980b Lagydzgmby dgbodmadg-

139

0 8393300, bbzabo bogdggdal bsdwgnmo s Jommgdamoa dgbHmmgds.

Il. 3M&JL 06&IAILIB3EN

356 530bs, Lbgabo Lsgdal JgbHmmgds Mbos ygmgamaygm 3mE gl 0b-
&gmgbgddn. 530l Bobadnmdes Jobo gommadymadabogsb gomagzobygmg-
3o, M0l go8m(3 dgbadmbagdgmns, gomagobygmes oy oMy 3m@g dnbozo-
3omo@g@ob 8ogMm Jgbmdal smmagboom, megol 3bng, 0dsgglb aszgomgdals
39mEgdmgdabogsb. gb 35306 0dbgdmms Labgdyg, o Igbozndsmadg@ob
dgbEmmadob gdbgdmms sbggg dobo gaemal ogemzalb ggdde 371 1, 427-9
dnbegdal dobgogom. odss Inbozod3smo@g@ds Jgobemms s6s Mmam (s
89L0dg 3068s 371-5 Imbemol gogg800m, 5G5890 JoDbow bmEmme Lo 3Mmosmo
bogo®m gommgdnmgdal dgbsdsdabs ImJdgmgdsl obobsgms, 30@mdacs
dobo 3mddgmgds 3mBgb o6 smogobynmgdl s, dgbodsedabow, @ogsemgdals
35693 Lbgobo Logdggdol JgbErmmagds o6 agm 3mEqL 068 g gbgdda’.

dmobmgbs 970-g, 973-9 dgbrgdals dabgogoom gsdmmabamos.

138 @ aboodgoemn/ogbo@odgoemo, 3obmbgda 306mbobdngMm gom@gdnmagdom LsdsMmamdo,
@domabo, 2016, 39-18 s Im3gzbm g39Mwo.
% BGHZ 63, 167; BGHZ 110, 313.
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B. 3mboogion6o dmmbmgbs

dmboz035m0@g@&L dgadmgds 3Jmbrglb 3mE gl BobssmBoga 3mbrogzo-
M0 dmmbmgbs 976 | o) 3bemal 8obgogom. odzs 98 dgdmbzgszada bsgoom-
bogns, bogMomm dmadmgs oy oMo 3m@gd ,Mo039" — JmbgdMoago — Lofgg-
dgmn 3mbeodog®o bodsGmmab goggdom. gb Gondg dgodmagds ymeznemo-
ym 30mEgdnmgdobogsb gomegobygmads. dogcsed, Mmamez dgdmm ogbos
00b0dbyyemn, Lo gnmamo 3ommadymadal dgbBmmadal 3bozadamodg@ab
3bM0sb o6 3Jmbos 3mE gl Fodomon gomEgdnmgdabogsb aodsmagabyye-
mgdgmo 99480 371 1, 427-q 39qbmmgdals dobgogom. goMos sdabs, dubo-
30350 gBb 3m@gb Jmbgds o6 aomdM©as Fnbsbdndsmormmaw — solvendi
causa — 3m@gb 03 3omEgdnmgdabogsb gomogabagmgdal 30bboom, GmAg-
mo(3 3oL g3obEmgdmEs Lo3MBbEgME™ aMdabal dgbszymmg o(s)ad-ab Bobe-
9. 0oMhRs Mo 3mBgb 3omEgdymgds domadn, god8mnibmmos obgsb dqb-
Gmmgdob 3mbrngonm Mendglb Immbmgbs. !0

08039 00430L Hgacgbol 3mbooadz0odg (986). aofms s3abs, Mgamgbals
3mboogi0s obgmag Lydboaostmmos yzgms bbgs dmmbmgbobmseb dndsm-

0gdoo.

C. dmabmgbs 473 | dnbmals Jobgrogom

dmbozo3omo@g@lb dgodmgds 3gmbogb gm@gbegsb Ggamgbmmo dmo-
bmgbs 473 1 Igbmab abgozom. s30bsmgolb sqyz0madgmos, Gm3d 415 | Iab-
ol sBsgmannm — BmamE(z bbgs 306mbabBngfao @sbsBgbob (473 | 8qbemals
3539800) — 358myq69800 dos HMM0gMHmdsda Bosbdg 3obebobda gdemmds
domosbs 3m@Bgb g3obegdmmgl, Memasb Jbmmmme 356 doydmgal Bgmoamo
83 B0sbob aamdada. 330bmzal Mbos 3MLYdmMdogl Lmmowasmymo gor-
©gomagds. 091330 IMbo303omoBg@o s 3m@g 3sbybl 039896 dbmem
96m3obgmol a39M®0a396M0 s oG bmmomsGmnmam, Maash dso dmmal
o6 3mg39wgdL g. B. ,3omol ©agsMzal gfmnsbo ggd@o” 467 1 3qbemals
dobyogom.

140 RGZ 82, 206.
1 Medicus/Petersen, Burgerliches Recht, Rn. 910.
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8960336s: ,35mm0b @oRM30L gMmosbo 9i39J@&0" ammabbdmdlb 467 1 dxqbmom
30m350bbobgdamem badommmgdmng dgogal, Hm3mab obgogomss ghom-gMma
bemmogs@amo Imgsomalb JogH gomol ogsMmzs smaz0bngmgdl sbsmhgbgd-
Lo Lagmome®n 3omEgdamgdabsgsb 3Mgmo@mmab Babsdy.
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8603369mmds, 58 3mb@g4LE30z 3GMdemgdamos (Looschelders, Schuldrecht AT?, 318).
155 BGHZ 91, 206.
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B0560056, 0 396mbBab o656 7LYBNESE 338mMBNbsMgmMAL, Hm8 sdb0sbgdgma
o6 08bLobyMgdlL 3Mngomganmgdamow (bsgmgda 8mnmmdom) 3sbabobagdal,
36 3obgob bogHome gomogabagmadsl. 833306 bn@dom Rsnmgmagds, dogsemo-
oo, 832-g 3qbmo, GmBmab dobgogomsz, Dnsbolb s6sDMn@gdal Immbmgbs
3bmgg39mby goowob, 3ol dg8mga, Mo ab admggmmlb Dasbl oymbsdeme-

g8b. od (3ombobes, Gm3 306mbols F0bsbo @sdbasbgdemals LEMEo Jm(3mEm-
156

dom 3abgbobagdses.

3. sMogmbgdMogo basba

sgmmgdob Rodm 339600 bmabe@obamgol oygbgdmemo &30bal dgmygas
5 335bmob s 303306 9dmman B 3ogoma, magzab bz, oMb sModmbgdfn-
30 Bosbo. 413 Il 8gbeab obgognm, Bosbol sbsbmommgdol gommgdamgds
360 (39mEgds obgzg 9MogmbgdMng basbdy, BmIgmay asd8mbggmmos bbg-
amob 56 gobdMmmgmmdob ©sb0sbgdom. 3 @OHML ©s8D0sbgdgmB8s @sDdome-
madmb mbos gopsgbommb gmbagMmmo s LadsMmmnsba 3maddgbbszns
8094gbgdamoa biyemogo oy Gobagyco @ 3ogomabsmgab.™’

od B0sb0b 965bmonEgdal Immbmabs Bomdmndgs bmabomal xob3mg-
mmdob ©aD0s6gdob gmgasw. dgbodsdabsw, 8sb dgmdmos, dmombmgmb
3mM38396ba300 oGombadGngn Dasbabomgal.

3®5dmbgdMngo bosbals sbsdbmey@gdaol mmgbmdal gsbbsdmgMabsmgal
350536y398)05 dobo 5673090, 396dm@, 35dmLEME7daLY s FmMomaEn
©5335ympomagdals gbd30s."%®

3mM38396bo(300b ao@obnm ©edDnsbgdgmds @sbsMamgdamb mbrs dgud-
Lmdmdmb ob GgoMomn, HmBgmos 98 sD0sbgdad godmabgns s dab3gb 3g-
Lodmgdmmds, abaMagdmmb 0d Loggmggdoo, MMImgdocms LoMggdmmds
dg9DmEs dob obosbgdal dgmgasm. asMms 580bs, ©edBD0sbgdmmal 8ogm
B0560L 565bMonEqdsd 53 9 30b5b 369mb Wb Bnsbagml (dmGsmuyMo) wo 3-
dogmgznmgds 08 §3ogomabsmgol, ®m3gmoz edbnsbgdgmads dsb 8osygbe.

dmbadomomgd o3 dg8mbzg3o80 bosbob s6sbmonEadol Gomgmgdals
356bobEgMabal 3P gMmamdgdse Mbos asdmaygbmb @sDoMmaemgdamals
35995609bgdamo BabogyMo s bLymogco doagmdamgmds (dog.: &znzommals

156 G abosdzomo, badmdomadm 3mmgdbolb 3m8gb@eta, Bagbo lll, fsb@mens (Mgw.), 2019,
dab. 414, 39emo0 36.

157 G abosdzomo, badmdomadm 3mmgdbolb 3mB8gb@eta, Bagbo I, fsb@mens (Mgw.), 2019,
3qb. 413, g3gmo 8.

158 G abosdzomo, badmdomadm 3mmgdbolb 3mB8gb@eta, Bagbo I, fsb@mens (Mgw.), 2019,
3qb. 413, g3gmo 89-9 s ImIwgzbm 39mgdo.
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Lodmogmg, dadgdn, bbgmmol ©sdsbnbygdom asdmbzgymo bEMgbo, 3bma-
6930b LobaGymals @s3oMags ©s o. 3.).

4. B0560b 565DmonMgds bsgnmEBgdal bgmymgabsmgals

3. 99390930b bathggdo

Bab60b Lo gnmmgdedn dgman 3564060L obsbgdol aomgdy dob of
dmbggs 1235 momal, Gmgms dobo smmagbol batggdol, asmgds. gb

00aqbolb bafggdo osMab Laznmmgdol bgmymaol 933035 gbE M0 o 3o-
absen@o ggan. Dosba sbggg 93930 bmE3ab s330m 30bsbdo.

bagombob gomG8sggdabomgol: oDnsbgdama o38msbdsbabosmgol basbal
0bodmanMgdal  Loboo  goababogmn  mabbol  godmbsmgmgmow  L3gso-
sgMo Bgbgdos dgdndeggdamo, HmIgmosi ggmbmdon@mdol dmbabemg-
3980 3L Logdgmom — basbal go8mbBmmgds bos dmbrgl yzgmady
65 30mg0@abobafgnsba gm@mdom, ondie gb o6 bos IMbrgl oboMmamagdy-
mab 068 gatodg@&ob (Jmbgdcnga boggmggdob 3gbs@Bubgdal) batigbg. 88 mo
068 gLl 8mbamngqgdmaom 85803s393mmas mabboggbymmgaba bggds.' 8al
goMamgddo godmymeqb:

— dmgbols mofmgdaemgdab: 3bgsgbo s38m3sbJobol dmzbobomgal s¢zoemg-
dgmm @obobafMggdl;

— bomBgb oM gdmemgdeb: 03 gaobl, Gabog 800mgdl @eboMmsemgdyma @sdo-
obgdmmo 538m3sbJsbolb gmEgmma 856406930l 8mgadmgboeb Badatmg-
doom;

— dmgbols @sbsbsm 980 Imgbols mofmgdammgdsl godmjmgdym 6smRgb mo-
90mmgdab;

— d9399980b @560b5( 32930 Bg39mgd0b botrggdl, dg390930b dgmgasw be-
35DEBM m0Mgdymgdol 9933069806 gsmgzomabbabgdao.

mobboggbyMosbo bggds:
1. 39399980b boGggda 5do03g8L mzbal batiggdl:

3bsd@anMEgds God@onca o6 3mbzmg@mmo dg3909d0l absbofmggda. o
3mMb3Mg@mm Jgdmbggzedn Loddg gbgds LEmgdom sbama dsbgsbal (1000

159 G abosdzomo, badmdomadm 3mmgdbolb 3m8gb@eta, Bagbo lll, fsb@mens (Mgw.), 2019,
3b. 409 s 8mBrggbm ggmo; Griineberg, in Palandt, 68. Aufl. 2009, § 249 BGB Rn. 11 ff.
160 [y030bEH™ mofgdmmagdol 3933060985 Labgdgs, AmEgbsa 3m@gb0ma dyowggmo dg-
309980 bagmol @ogamma bsgmal sHbgdmdal bagHmbabe oy dg39mgdawsb 3o8ma-
©0bs6g Bobggdab ao8m gobob 3g8;3060930L 8mambmgl, OLG Saarbriicken, 06.1994, Az:
4 W 174/94-12.
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3omm3g@@m by bo3mgdo g565Mdgbom) abnsbgdab, 3939mgdal boGgqdl mbos
©59358mb 308mbEmMgdmom ©ogeMmanma maMgdamgdal 3m3396Laz0a(s;
2. 3mgbal obsbofmggdo bogmagdos dg390gdal obabomgqddyg, Mo, cmogol
3b&0g, bogmagdos dmzbal mafgdymygdady:
) 3939919800 batiggda sbsdmanMogds dm3zbol mamgdmmgdol mogbmdao,
09y 993901905 BgorMo bogds.
) 565bmonMmmgds Godd oo bg@m 35390930l boGggda dmgbals momgde-
b0l mEgbmdom, oy 938m3sbgsbs gdL3mys@onabomgal aodmbawga
Bogm3atgmdadns s @abDnsbgdnwsb gdgbo mgal gob3sgmmdada begds doba
a58mygbgdo.
a) yzgmos bbgs dgdmbgggzada sbadrmoyMogds dbmmme dmgbal abobatgxg-
Z')n;

3. 3mzbal mofmgdnmads BaBmagammgds 3g390gd0b ©abobamggdl, o ss,
mo30b b0z, 39390930 Bmzbals magdmmgdal 130%-dg (068 gatn@g@ b we-
658580)"®" 65 3mmgd0 oAb,

393992930b batggdo sbsbmanmogds dmgbal mamgdamgdal 130%-0b gom-
amgddn, o9 8obgobs Mgomumow dgzgmms (9dL3gMmENL oM gobbodmzmanm
goMamgddon) + Im3g3bm gd3bo mgob aobdsgmmdsdn asdmygbgds;

4. 39399900l batiggdo qucm 85809, 3oy dm3zbolb mamgdaymadob 130 %.
— 3 393mbgg39L gbmegds ,GMGomnFo g3mbmBagnma bosba ©s, dgbods-
dobow, godmaygbgds 409-g 3qbema.
— 365b@oMgdal gommgdamgds dgdmbedmgGmmos dmgbal obsbatiga-

doon.

83 dg8mbgg3930 dg3909d0b batiggdo smbgglb 8440 momb s s80m smg-
35 qds dmzbals obsbatgqgdl, Gmdgmaz 6000 mamoas.

39603360 J9390930L boGgqgdo = 7000 ® + Jq3(30690mmo LadsDHM aMyg-
dmgds [ (18 000 & — (3mgzbal moMgdamads) + 6000 & (39390980 bg@m
00Mgdmads)-ob 6 % = 1440 ],

3m360b oboboMgggdo = 18 000 € (Jmgbal mofgdnmagdsl) — bothgbo mogda-
mqds (12 000 ).

161 G abosdzomo, badmdomadm 3mmgdbolb 3mB8gb@eta, Bagbo I, fsb@mens (Mgw.), 2019,
3ab. 409, 3-8 dm3g36m 3gemo.
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Babotds 3obgobs MgommMmom dgozgms dgbadadal bgmmbebmsb. Gals
393m(3, bag Moo MgbEodyoal dogngmewm, 408 I, Il 3gbemals s6mmgoom

MBs 565bmonMogl dg390gdabomgal s30mgdgmo mabbs, ma-0b homg-
moo, 5649 7000 emomo.

89603365: Hmamt(3 Dgdmm 0g6s smbadbeema, bbgmmabs s gobdHmgmmdals
©0D056930L 358mbgg3980 ©33D0sbgdmnbogsb bagmmam Hgbndmoal baoss-
mo© MgbGodnoobsmgal sqzamgdgmo msbbal dmmbmgbal dgbsdmagdmmds
09350 39bmbosb 308m3mnbamgmdl — Lamdmmdl s 408 Il 1 3qbma 3396-
BaenmBab boiggdolb Babobbo® 8mmbmgzbadyg, oboMomgdanmb nbos 3Jmbogl
839Mbammdal bogzmoem LbmEmgw 339Mbarmmdal batggdaol dmmbmgbs. dogbg-
0350 dgbdsdnba (3ombabs bn@Bs@ommo bymdmbsgnal s@ombgdmdabs, ngo-
39 Bgbo mbs go3M3gmegl bogmal ©abasbgdals dgdmbgggady(s. odos @obsee-
mgdmmb 9bos 3g9dmmb, bsgmom GgbEod(300b Ba3gmom sdabamzgal ss0-
m3gdgmo gamaeo 3m33gbbaznnlb 8mobmgbs, 408 I, 1l 1 3nbemoab sbsenmanno.’®

3. 538 m8567560L moMgdymgdal 9830690

3530bs(3 30, BmEgbs 3dody ©obasbgdal dgdwga o3@™3mdarals bfe-
™o §9db03nc0 smmagbs brgds, Azgmmgdmag, 3oabz bLabgdgs g.6. Lodsbmm
mofgdamgdal dgd(30698s. gb a0dmbggmmoas 08 Jgd(z0Mgdamon gobagnwo
3oboo Fbmeme, Mm3gmbsg dnnmgdlb asdynazgmo 838mBob6gobals, Hm-
M3 ,65535M0g30L%, goyomgabal, 35306, Gmegba(s 08539 3amdsmgmdada
394mag0, ,oM0bssgoM0g30“ 538 m3obJobabomzalb gosomagdoo dg@L doomgdwos.
Do, d003Mgdamoas, Bmd gb badsdMmm gsbolb Jgdamgds Batdmace-
396L ©0D0569300056 3530bsMg 933035 gbEYM S 30339 NE DadbL, Mm-
dgmo(3 oYmzbgdmag s65bmanM©gds, admyzngdmam ndabs, 8306gdl
04) 360 dbaMamgdemo megbdg 03@&m3sbdsbolb goyowgsl.

Lsgombal gom@dsggdabsmgol: Ladsdmm MaMgdymygdol dgd30cigds godm-
Gobamos BzMomdsbo basbob dgdmbgzgzedn (Gmegbsi dg3gomgdol botmggdo
dmgbolb momgdamgdol 10 %-bg bogmgdos), dzgmo 93&mBobdsbgd0l dgdmb-
393990 Bomamon aobadgboo (5 bgmDg dggmo s 100 000 33.-bg 3980 goba-
39b0m) o gooyzebs-gomsdaomgabsmzal gs80bbmma s3@mbsG@SbLIMEMEm

163

Lodmamgdal dg8mbgggedo.

162 G wboodzoemn, bodmdomsdm 3mwgdbol 3m396@sMa, Bogba lll, ds68mMos (Agw.), 2019,
3mb. 408, 35-20 39mo.
63 Qetker, in Miinchener Kommentar zum BGB, § 249 Rn. 54 f.
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358m8©0bsMg 0do@sb, Hm3 of (LEmmo) BodmGom MabBoGME0s 3gud-
mgdgmos, gogngmd 409, gom. 1 dqbmol dobgogom gb bosbo gumac mboos
5365 Amb. 53 oo mebbol godmmgmal 360dgmomdgdas: d939,9-
30l bamggdob megbmds, 938m3sbgsbol mamgdamgds, dobo sbago (godm3-
3980L Bgn)."* B8m (393 Jg8mbggzedn, LodabDMM LaMgdmmads Gabogds
dmgbal mamgdamagdol (698m-393909d0b batiggdal Bsmgmom) 6 %-om,
obe 1440 motoom.

a- 998(33mgmo 53&m3s64s60b JoMs36mdal badiggda

83@™MB67065bg Logmm@gdal bgmymegal godgdg dobo Jgzgogds o6
30bgdmEs o9 (30egdgmo s bmabomb dabo godmygebdmmgmgdal d930ga
o6 abgomMogdmms bbgs, 3g3(33mgma 53&mB564060L JoMomds. dgbsedsdo-
Lo, 39333 g0 83@MBobgobal ghma 3goMom JoMomdal batiggdo — 1235
Moo — M0l §33035mgbB Mo s Jonbamymsw 3s3mbggmmo Dosbo o
53335050 565bmonMmgdawas.

o330 bgDamds, Lamagdmol gsdmggamgol boboom, 38 mobbol mbws go-
dmagmmb @abmgamo (339000b oMgdamgds — (33909, HMIgembsg goboaws
Lagmoetn 53@m3abgsbs 83 3gMameal 3o63sgmmdadn dobom Lafggdmmdaom.
39363980 dmbadMgdol dobgogom, gb abmanmo (33900l ofgdamgds
3560bbM3Mgds 39333t gemn 53@™bgs60b Joogbmdal batiggdolb 10 Y%o-00."6
58335Ma0, 8m(393mm d98mbzqzedn 1235 momb mbws gs8msjmglb 8abo 10 %.

g3 (33mamo 3567560L JoMogbmdal bofggdowsb 64absml sbsdman®-
©96s 3bmeme 1111 mamo.

960836s: 693 BoML 93 absDMgal gedmdzamgs o6 abgoMmgdmes, oy 3oM-

©3306 10 %-000 bs 3emgdo moMgdamgdol 838m3sbJsbslb ndoMseggdws.

©. @339Manmo boMggdmab s3bGMogd@nmo 3md3dgbboczos

83@&™M3567560L sDnsbgdal ao6gdg, byaDeml dggdmgdmms dabn godm-
4969s. 303myq6gb00 domgdymn 93 s8LEMSJG Mmoo Lofggdmal s 3oMags
s 30m9dgmo 39390980l godm o0l 409, go6. 1 dqbmoaom sbsbsdronmgdy-
o bosbo.

091335 gb Bgbo dmJdgegdl Bbmeme 85306, BmEgbss sdsMemgdymo
d93(33mgmn 938M3ob67obals JoFogbmdal batigqdl o6 ambmgl. dgbodsdo-

164 Sahm/Ruhkopf, VersR 1962, 593 ff.
165 BGH VersR 2010, 545.
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Lo, Bgbom, bomggdmol s8LE G-
&m0 oMgogmgds 2b>dragheg-
35 dbmmme 3oM3z9mmo 330000 o=
bomgal, dog@ed gb O™ byya bamads
5b0s6g80l g0dm mmanbda gos@o-
615 @5 56 3Jmboos o3 dobgobals go-
dmyqbgdals LyMgomn s of(3 odab

166

303mangdy&o Jgbadmygdmmds.

539Mammo sdbGMogGma bo-
39090 babemlb oM snbodrmos-

ME©gdo.

d9®9a0: D0obal 56odmonFgdal bo-
boo, 992-9 3qbeal Logydzgmdy,
bnavedb  dgmdmos, dmocmbmgmb
39903mbogsb  gdodol  bofmggdal
(1000 ), 35675600 Fg39m9dal bo-
%9%0 (7000 ), 398306930 bo-
3oBOHM aMgdnmgds (1440 ) o
dgd(33mamo 3564060b Jocs36mdals
boiggdo (1111 @), ass odobo,
M5 dmbgdMngo bosba LadsFmemo-
sbo 3m339bLa(300L MEgbmdoom.

A. d3mobmgbs 992-g dnbmoo (+)

. ®gmog@gfo J8grgds (+)
Il. 3sGombobobsomdmgammds s
dMomo (+)
lll. 3o9bsmao bosba:
» %9b3Omngmmdal bgmymgom
80y9b9dmmmo Dosba (+)
» d6mBomo gobszeyo (+)
» 5Bobmegmgds bsgnmmgdals
bgmymazabsmgol (+)
0 39390930l botggdo = 7000 ¢
0 53&™356gobal 393306 9dmemo
Mot gdmmgds = 1440 ¢
0 Jdg3(33mymon 538m3sbgsbals
Joo36mdal botggdo = 1111 ¢
0 sgoMmamo bomagdmoal
28LEMoJ@mma 3m33gbbaczas (-)
99a0: 39¢03M3 Nbs 3565DRaYMHMU
q408ab, 39390930b, 393306 9dmmo
LodadEM aMgdamgdol, 39833 gmo
3564960L JoMogbmdal botggdo o
s Jmbgdcagzn bosba.

LO3OLLM3MM!

> bdom dgdmbggzedao obsMamgdamb Mbos 3mbogl vgmgds, ©s8bnsbgd-
0bogsb 8mombmgmb gumomn s65dmanMgds bagmom Mgb@od ool
bo (3300, Bams gb MgbB oG (300 M335@ 3sbabm@s0gmmb. gl gbgds Lbg-
b, %o68Gmgmmdabs s bogmal obnsbgdgdalb dgdmbzg393L (408 1, 111).
> Bosbolb dm3Gebn Imddgogds obsMmamgdamabsmgal  dgbadmgdgmas
03s30Mmma© 3503390 boMagdgmmsbsz ngmb ©s30330M9dmmoa. doba
3bsDmanMgdao bosbowseb asdmggomzol 3Gmdmgdsbsag 414-g dqbmal
BMamgddo bs 8mgdgdbmb saomo, Maash gb Lamagdgmo 88(30693L
©obdMamgdamolb MHgomum bosbl ©s, badmmmm xs8da, dob 068 gMHgLL 38

188 30Bbo o6 admgge 035Dg nmomgdol, Gma 356560l g53mygbgdal dgbodmagdmmds ws

LyEgomo 3dmbosm Bobo mgsbol Bg3cigdl.
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boggmolb smEsb0sbgdol Fadscm, Mol asdm dgbadmagdgmoas, ©s3basby-
dgmo 53 3gbmdn oxngboMmgdgmo 068 gMgbob 3@ gmomddg Bomomgdom
30ma30bm53mgL (bOnmom o6 6sbnmmdMng) Dosbals sbsdmanmgdals gaem-
©909mgdobagsb.

> 358mogdgnmgds ob bafmggdgmon, Hm8gmos 3o domMmem asdmdmnbsmgmdl
B0sbol 3m3Bebn Jdggdomsb, Mol ©oagbobsl ggM8s600b wBsmmaba
R9gMsmmo bobsdoMmmm s0g335@Mmdalb M@ gmomdom bgmddmge-
Bgemmdl. bamggdgmo, GmIgmoai dbmmme dgd8mbggzomam 1393306 gds
B0sbl, 98 3mb@gdbEdo o6 gsnmzgamabbabgds — doMabomgal sMobEmMac
dgbmE(390mo ggbal Im@gbs, B85z, Ladmmmme, dgmolb LEmGsw dg-
bm@398s 30dmobgos, ggM Ronmgmgds bamagdmom. gomms s8abs, bamggd-
mob gomgomobbobgds o godmgdgomgs Mbos dggbs@yznbgdmmglb Dasbals
3bsdmanmgdal 80bsbl.

> 0M0gdmbgdmngn basbol 96sDmomMgded @adoMmamgdmml ¢bos dgudbnda-
4ol ob @goMmo, Moz 93 @sD0sbgdsd gad8mobgos s dabzgb dgbsdmgdemm-
33, 0bamagdmmb 03 boggmggdom, Hmmgdomss batagdmmds dggdbomnms
3oL oD00bgd0b gmgasm. goMmws 580bs, @a8b0sbgdmab agm Dasbal 565~
0o g8 8 41 3565L369mb Mbs Bnsbogmlb (BmMomuyn) @s38symepnmgds
03 ©30gomobsmgol, HmIgmoas ©53b0sbgdgmads 3sb oaygbs.

> 00b056g8mn 938mBo67do6abomgzal Dasbol s6sbmenmgdal baboo gows-
bobrgmo msbbol godmbsmgmagmam b3gosma®a Bgbgdas 3g84dsgzgdamo,
BmBgmos3 93mbmonmmdal 8mbsdMgdgdo gzl bogmdgmao — Dasbal
308mbBmMgds Mbos dImbogl yzgmodg bogmgdoobsbsmgnsbo gmmBam,
099830 9b 96 Mbs Fmbrgl sbsomgdnmoab 068 gatn@g@ ol (JmbgdHoga
Loggmggdal dgbsmhnbgdal) bomxdg. 88 Mo ab@gmgbol dmbamnggdmow
398m35398mas mabbaggbymmasba bggds (ob. Dggom).
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